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ORDERS  IN  CHANCERY. 


ORDER  OF  COURT,  (a) 

lOtb  day  iffjune^  1848. 

The  Right  Honourable  Charles  Chmstopheb, 
LoBD  CoTTBNHAM,  Lord  High  Chancellor  of 
Great  Britain,   with    the   assistance  of  The 
Right  Honourable  Henry  Lord  Langdalb, 
Master  of  the  RoUs,  doth  hereby,  in  pursuance 
of  an  Act  of  Parliament  passed  in  the  tenth  io&  ii  FiW. 
and  eleventh  year  of  the  reign  of  Her  present  tee  indemnity 
Majesty,  intituled  "  An  Act  for  better  se-  ^^^^ 
curing  Trust  Funds,  and  for  the  Relief  of 
Trustees,"  and  in  pursuance  and  execution  of 
all  other  powers  enabling  him  in  that  behalf, 
ORDER  AND  DIRECT,  vd  manner  following,  that 
is  to  say :  — 


I. 

Ant  trustee  desiring  to  pay  money  or  transfer  stock  Trustee  pay- 
or securities  into  the  name  of  the  Accountant-Greneral  of  P^  ^^^^y 

into  court 

the  Court  of  Chancery,  under  the  said  act,  is  to  file  to  make  affi- 
an  affidavit,  entitled  in  the  matter  of  the  act  and  of  the  ^^^'  ***^^' 
trust,  and  setting  forth, 

1.  His  own  name  and  address.  1*  His  name 

^  and  address. 

2«  The  place  where  he  is  to  be  served  with  any  petition  2.  Address  for 
or  any  notice  of  any  proceeding  or  order  of  the  ^^^^^^ 
Court  relating  to  the  Trust  Fund. 

S.  The 

(a)  Reg.  Lily.  1847.  B.  fol.  1025. 

Vol.  X.  a 


xu 


ORDERS  IN  CHANCERY. 


J  848. 


3.  Amount  of 
fund. 

4.  Description 
of  trust  and 
instrument. 

5.  Karnes  of 
cettuique  trust. 


6.  Submission 
to  answer. 


S.  The  amount  of  stock,  securities,  or  money  which 
he  proposes  to  deposit,  or  to  transfer,  or  to  pay 
into  Court  to  the  credit  of  the  trust. 

4.  A  short  description  of  the  trust  and  of  the  instru- 
.ment  creating  it 

5.  The  names  of  the  parties  interested  in  or  entitled 
to  the  fund,  to  the  best  of  the  knowledge  and  belief 
of  the  trustee. 

6.  The  submission  of  the  trustee  to  answer  all  such 
inquiries  relating  to  the  application  of  the  stocks, 
securities,  or  money  transferred,  deposited,  or  paid 
in  under  the  act  as  the  Court  may  think  proper  to 
make  or  direct. 


II. 

Upon  pro-  The  Accountant-General,  on  production  of  an  oflSce 

affidavit,  Ac-    ^^Py  ^^  ^^^  a£Bdavit,  is  to  give  the  necessary  directions 
«^/?°^r!?^    ^'^^  transfer,  deposit,  or  payment,  and  to  place  the  stock, 

securities  or  money  to  the  account  of  the  particular 
trust,  and  such  transfer,  deposit,  or  payment  is  to  be 
certified  in  the  usual  manner. 


neral  to  act. 


III. 

Notice  of  The  trustee  having  made  the  payment,  transfer,  or 

cesttdque  trust,  deposit,  is  forthwith  to  give  notice  thereof  to  the  several 

persons  named  in  his  affidavit,  as  interested  in  or  entitled 

to  the  fund. 


Parties  may 
apply  by  pe- 
tition. 


IV. 

Such  persons,  or  any  of  them,  or  the  trustee,  may 
apply  by  petition,  as  occasion  may  require,  respecting  the 
investment,  payment  out,  or  distribution  of  the  fund,  or 
of  the  dividends  or  interest  thereof. 

V.  The 


ORDERS  IN  CHANCERY.  xiii 

V 

184-8. 

V. 

The  trustee  is  to  be  served  with  notice  of  any  appli-  Trustee  and 
cation  made  to  the  Court  respecting  the  fund,  or  the 
dividends  or  interest  thereof,  by  any  party  interested 
therein  or  entitled  thereto. 


VI. 

The  parties  interested   in  or  entitled  to   the   fund  Cesimquetnut 

are  to  be  served  with  notice  of  any  application  made  to  ^^^  ^tke  of 

the  Court  by  the  trustee,  respecting  the  fund  in  Court,  ^lapplica- 
oMhe  interest  or  dividends  thereof. 


VIL 

No  petition  is  to  be  set  down  to  be  heard,  until  the  Petitioner  to 
petitioner  has  first  named  a  place,  where  he  may  be  ^J^^^c©  " 
served  with  any  petition  or  notice  of  any  proceeding  or 
order  of  the  Court  relating  to  the  Trust  Fund. 


VIIL 

Petitions  presented,   and   affidavits   filed  under  the  Proceedinss 
said  act,  are  to  be  entitled  in  the  matter  of  the  said  act  |^  ^elw^  aS 
( 10  &  11  Vict.  c.  96.),  and  in  the  matter  of  the  particular  matter. 
trusL 


That  this  Order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

cottenham,  c. 
Lanodale,  M.  R. 


MEMORANDA. 

In  Hilary  Vacation,  1848,  Sir  David  Dundas  resigned 
the  office  of  Her  Majesty's  Solicitor-General;  and» 
thereupon,  John  Bomlly^  Esq.,  Q.  C,  was  appointed  to 
that  office,  and  received  the  honor  of  Knighthood. 

In  June^  1848,  Richard  Tarin  Kinderstcy^  Esq.,  Q.  C, 
was  appointed  one  of  the  Masters  in  Ordinary,  in  the 
place  of  Sir  Gijffin  Wilson^  Knight. 

In  THmV^  Vacation,  1848,  Artwld  WaUingefy  Esq., 
was  called  to  the  degree  of  Seijeant-at-Law. 


ADDENDA  £T  ERRATA. 

The  Attomey^Gemeral  v.  Tlte  Corporatum  qfLondon^  8  BeanMm,  270.,  w«a  affinned  by  the 

House  of  Lords  on  the  iStb  itforcA,  1848.     I  Smm  ^  Lord^  Com.  4¥>. 
Matm  Y.  RickeUSj  7  Beavan,  9S.,  was  affirmed  by  the  House  of  Lords,  Slst  Morck^  1848. 

1  Home  ofLordf  Cau  472. 
The  Duke  cf  Bruntwkk  ▼.  The  King  cfHemmm^  6  Beawuh  1.,  was  affirmed  by  the  House 

of  Lords  on  the  Slst  J^tfy,  1848. 
MUlar  ▼.  Craigt  6  Beavan,  433.     The  Defendants  appealed,  but,  before  judgment,  the 

cause  abated,  and  was  afterwards  compromised  by  payment  of  a  large  sum. 
10  BeanHOh  379.,  in  the  Srd  marginal  note,  for  **  Order  of  JIfarcA,  1845,'*  read  «« Order  of 

Mt»f,  1845." 
Page  358.  fine  5.  for  «  1823,"  read  «<  1825.** 
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REPORTS 


OF 


CASES 


ARGUED  AND  DETERMINED  1846. 


IN 


THE  ROLLS   COURT. 


COLMAN  on  behalf,  &c,  v.  The  EASTERN      Dec.H.n.23. 
COUNTIES  Railway  Company. 

THHIS  was  a  motion  to  dissolve  a  special  injunction  ObBcmiions 

under  the  following  circumstances :  —  tent  of  the 

powers  giveD 

bv  rail  WAV 
Under  the  powers  contained  in  their  acts  of  parlia-  Q^ts. 

inent{ff),  the  Eastern  Counties  Railway  Company  and      Thedirec- 

the   way  company, 

(a)  6  &  7  IV.  4.  c,  cvi.,  local  and  personal.  for  the  pur- 

pose of  in- 
creasing the'  traffic,  proposed  to  guarantee  certain  profits,  and  secure  the  capital  of 
an  intendeil  Steam- Packet  Company,  who  were  to  act  in  connection  with  the  railway. 

Held,  first,  that  such  a  transaction  was  not  within  their  powers,  and  they  were 
restrained  by  injunction. 

Held,  secondly,  that  in  such  a  case,  one  of  the  shareholders  in  the  railway  com- 
pany was  entitled  to  sue,  "  on  behalf  of  himself  and  all  the  other  shareholders, 
except  the  directors,**  who  were  defendants,  although  some  of  the  shareholders 
had  taken  shares  in  the  Steam-Packet  Company. 

A  Plaintiff  filed  a  bill  on  behalf  of  himself  and  other  shareholders  in  a  railway 
company,  to  restrain  the  directors  committing  a  breach  of  trust.  It  appeared  that 
he  was  suing  at  the  instigation  of  another  rival  coippanv.  Hdd,  that  this  circum- 
stance was  not,  of  itself,  sufficient  to  preveat  him  obtaining  a  special  injunction  on 
the  merits  of  his  case. 

VouX.  B 
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1846.        the  Eastern  Union  Railway  Company  had  formed  a 

railroad  from  London  to  Manninglree^  a  place  within 

ten  miles  of  the  port  of  Harwich.     The  Directors 

Eastern      ^f  these  companies  conceived  that  it  would  add  to  the 
Counties  Rail-        «.  ,  4* 

way  Company,  traffic  and  profits  of  the  railway,  if  a  Steam-Packet 

Company  could  be   formed^  communicating  between 

Harwich  and  the  northern  ports  of  Europe,  and  they 

accordingly  took  proceedings  for  the  establishment  of 

such  a  company. 

A  prospectus  was  issued,  and  a  deed  of  settlement 
prepared,  whereby  it  was  proposed,  that  the  shares  in 
the  projected  company,  called  **The  Harwich  Steam- 
Packet  Company,''  should  be  offered  to  the  share- 
holders in  the  above-mentioned  railway  companies. 

The  railway  companies  intended  to  guarantee  to  the 
shareholders  in  the  Steam-Packet  Company  a  dividend 
of  5  per  cent  per  annum,  upon  their  paid  up  capital, 
until  the  dissolution  of  the  Steam-Packet  Company; 
and  that,  upon  the  dissolution,  the  whole  paid  up  capital 
should  be  paid  by  the  railway  companies  to  the  share- 
holders of  the  Steam-Packet  Company,  in  exchange 
for  a  transfer  of  their  assets  and  property. 

The  Plaintifi^  a  shareholder  in  the  Eastern  Counties 
Railway  Company,  objected  to  this,  and  to  prevent  it, 
he  instituted  this  suit,  on  behalf  of  himself,  and  all  other 
proprietors  of  shares  in  that  company  (except  the  De- 
fendants) who  should  come  in  and  contribute  to  the 
expenses  of  the  suit,  against  the  company  and  all  the 
directors. 

The  bill,  after  alleging  a  case  to  the  above  effect, 
stated,  that  in  October  1846»  the  Plaintiff  called  upon 
the  secretary  to  enquire  into  the  nature  of  the  arrange- 
ment between  the  companies,  and  was  informed  that 

the 
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the  proposed  arrangement  was  of  this  nature:  that  pas-        1846. 
sengers  should  be  conveyed  from  London  to  Rotterdam^      r^^^^ 
&c  for  certain  fixed  fares,  and  that  if  it  should   be  v. 

found  necessary  that  the  whole  of  those  fares  should  Counties  Rail- 
be  paid  over  to  the  Steam-Packet  Company,  in  order  to  way  Company. 
declare  a  dividend  of  5  per  cent.,  the  railway  company 
would  pay  the  whole  amount  received  for  the  fares  to 
the  Steam-Packet  Company. 

The  bill  also  stated,  that  many  of  the  proprietors  of 
shares  in  the  Eastern  Counties  Railway  Company  had 
declined  to  take  any  share  in  the  Steam-Packet  Com- 
pany, and  had  altogether  disapproved  of  the  proposed 
arrangement  between  the  railway  company  and  the 
Steam-Packet  Company;  but  that  several  proprietors 
of  shares  in  the  Eastern  Counties  Railway  Company, 
upon  the  faith  of  the  proposed  guarantee,  had  accepted 
the  shares  allotted  to  them,  and  had  paid  the  deposits 
thereon. 

The  bill  stated,  that  no  contract  or  agreement  had  at 
present  been  entered  into  with  the  Harwich  Steam- 
Packet  Company,  under  the  common  seal  of  the  Eastern 
Counties  Railway  Company,  or  in  any  other  manner, 
sufficient  to  render  an  agreement  or  contract  legally 
binding  upon  the  said  railway  companies. 

The  bill  prayed  a  declaration,  that  it  would  be  a 
breach  of  trust  on  the  part  of  the  directors  of  the 
Eastern  Counties  Railway  Company  to  enter  into  any 
contract,  &c.,  on  behalf  of  the  Eastern  Counties  Rail- 
way Company  to  guarantee  to  the  Harwich  Steam- 
Packet  Company  any  dividend  on  their  capital,  or 
the  repayment  of  the  said  capital  in  case  of  the  dis- 
solution of  the  Steam-Packet  Company,  or  to  apply 
any  funds  of  the  railway  company  in  making  any  pay- 
ment to  the  Steam-Packet  Company,  for  any  of  the 

B  2  purposes 
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]  846.        purposes  aforesaid ;  and  that  it  might  also  be  declared^ 
that  the  directors  of  the  railway  company  were   not 
authorised  to  make  any  reduction  from  their  usual  tolls, 
Easterx      ^^^^  jjj  favour  of  any  persons  or  goods  conveyed  to  or 
way  Company,  from  Harwich  by  any  steam  packet  belonging  to  the 

said  Steam- Packet  Company ;  and  that  the  directors  of 
the  Eastern  Counties  Railway  Company  might  be  re- 
strained by  injunction  from  entering  into  such  proposed 
arrangement,  or  any  such  contract,  agreement,  or  under- 
taking as  aforesaid,  &c. 

On  the  19th  of  ^or)^w&^r  1846,  a  special  injunction 
was  granted  ex  partc^  by  the  Master  of  the  Rolls,  to 
restrain  the  Defendants,  the  directors,  until  the  26th  of 
November,  from  entering  into  the  proposed  arrangement 
with  the  Steam-Packet  Company,  or  any  such  con- 
tract, agreement,  or  undertaking  as  was  mentioned  in 
the  bill. 

This  injunction  was  afterwards  continued  till  the  litli 
of  December^  when  the  case  was  argued  before  the 
Master  of  the  Rolls,  upon  a  motion  and  a  cross-motion : 
the  Defendants  moving  to  dissolve  the  injunction,  and 
the  Plaintiff  moving  to  continue  it. 

In  support  of  the  motion  to  dissolve  the  injunction, 
an  affidavit  was  sworn  by  Mr.  Rona/j  the  secretary  of 
the  Eastern  Counties  Railway  Company,  stating,  that  it 
was  the  general  practice  for  railway  companies  to  agree 
with  the  proprietors  of  coaches,  omnibuses,  and  other 
vehicles  for  the  conveyance  of  passengers  and  goods 
between  the  various  stations  on  the  railways  and  adjoin- 
ing places,  with  a  view  to  increase  the  traBic  on  the  rail- 
ways, and  that  the  railway  companies  usually  guaranteed 
to  the  proprietors  of  the  coaches  or  omnibuses  a  per- 
centage of  at  least  5/.  per  cent.,  and  indemnified  them 

against 
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against  loss  in  the  use  of  their  vehicles ;  that  he  believed        1  SiG. 
the  proposed  arrangement  with  the  Harwich  Steam-       (T^ 
Packet  Company  would  be  very  beneficial  to  the  rail*  v, 

way   company;    that  the  arrangement   had  not   been   c^unUes Rail- 
agreed  to  by  the  shareholders  in  the  railway  company,  way  Company, 
nor  had  it  been  discussed  at  any  meeting  of  their  share- 
holders called  for  that  purpose ;  and  that  there  were 
more  than  8000  shareholders  in  the  Eastern  Counties 
Railway  Company. 

He  further  stated  that  the  Plaintiff  was  a  wharfinger, 
and  in  that  capacity  was  an  agent  of  the  General  Sieam 
Navigation  Company^  and  that  his  solicitors  in  this  suit 
were  the  solicitors  of  that  company ;  and  that  the  depo* 
nent  believed,  that  the  bill  had  been  filed  and  the  in- 
junction obtained,  at  the  instigation  and  request  of  the 
GeneralSteam  Navigation  Company^  who  feared  that  their 
interests  would  be  injuriously  affected  by  the  establish- 
ment of  the  Harwich  Steam-Packet  Company,  and  not 
for  the  purpose  of  protecting  the  interests  of  the  share- 
holders  in  tlie  railway  company ;  that  a  special  general 
meeting  of  the  shareholders  in  the  Easteim  Counties 
Railway  Company  bad  been  held  on  the  12th  of  No* 
vember  1846,  and  that  the  Chairman  of  the  company 
bad  then  stated,  that  nothing  would  be  done  to  bind 
the  shareholders  of  the  railway  company  to  any  ar- 
rangement  with  the  Steam-Packet  Company,  until  such 
an*angement  should  have '  been  approved  at  a  special 
general  meeting  convened  ibr  that  purpose;  and  that 
the  directors  bad  not,  nor  ever  had,  any  intention 
of  entering  into  any  such  contract  without  the  sanc- 
tion of  their  shareholders.  This  affidavit  was  not  con- 
tradicted. 

Mr.  Kinderdey  and  Mr.  Grovr^  on  behalf  of  the 
Defendants,  resisted  the  injunction  on  three  grounds : 

B  3  first, 
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1846.        first,  on  the  merits;  secondly,  because  the  bill  was  not 
^^^T^^"^     properly  framed ;  and,  thirdly,  on  the  ground  that  the 

l.yOLM  AN  ,       - 

v.  Plaintiff,  having  lent  himself  to  the  views  of  a  rival 

Ccmndes  Rail-  ^^"^P^^y*  ^^  under  a  personal  disability.     They  ar- 
way  Company,  gued  as  follows :  — 

First,  it  is  shewn,  that  the  directors  never  bad  any 
intention  of  entering  into  these  projected  arrangements 
without  the  previous  concurrence  of  their  shareholders ; 
nor  do  we  argue,  that  the  directors  have  any  power,  in 
defiance  of  the  will  of  the  shareholders,  to  enter  into 
it ;  or  do  any  thing  either  forbidden  by  the  act  of  par- 
liament, or  contrary  to  the  principles  of  public  policy ; 
but  we  contend,  that  if  the  majority  of  the  shareholders 
present  at  a  public  meeting  should  sanction  this  pro- 
posed application  of  the  funds,  or  any  other  outlay,  not 
violating  any  rule  of  public  policy,  or  the  restrictions 
which  the  act  of  incorporation  imposes  on  them,  the 
company,  as  an  incorporated  body,  have  full  power  to  do 
so,  or  to  employ  their  funds  in  any  other  mode  which  the 
shareholders  may  approve  of.  If  the  Company  had  the 
150,000/.  in  their  banker's  hands,  they  might  make  a 
gift  of  it,  for  this  or  any  other  purpose,  for  the  benefit 
of  the  general  body;  if  so,  they  may  equally  subject 
the  same  sum  to  a  guarantee  for  the  same  purpose. 
Neither  do  we  argue,  that  the  Company  have  the  power 
to  embark  in  an  entirely  new  trade,  as  was  the  case  in 
Natusch  V.  Irving  (a),  where  a  joint-stock  company  was 
formed  for  effecting  life  and  fire  assurance^  and  an 
attempt  was  made  to  extend  the  business  to  marine 
insurance,  which  was  an  entirely  different  speculation. 
In  the  present  case,  the  parties,  for  the  purpose  of  pro- 
moting the  general  interests  of  the  Railway  Company, 
propose  to  give  encouragement  to  the  establishment  ot 

an 

(a)  Gow  en  Parinerth^,  407. 
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an  adjunct  to  the  railway,  acting  in  direct  communication       1846. 
with  it,  and  which  must  inevitably  greatly  extend  the    ^^^^^'^^^ 
traffic  of  the  railway  and  increase  its  profits.     Sucli  a  v. 

course  of  proceeding  is  notoriously  the  custom  with  all  coun^M  Rail- 
established  railways,  as  in  the  case  of  branch  railroads  way  Company. 
into  and  extensions  of  the  main  line,  and  so  in  the  in- 
stances of  contracts  and  arrangements  with  steam-boat 
companies,  as  is  the  case  of  the  South  Western  Railway 
Company  at  Nine  Elms,  and  with  omnibus  companies 
at  the  termini  of  all  railroads,  and  in  which  case  the 
affidavit  shews  5  per  cent,  is  guaranteed.  These  ar« 
rangements  are  necessary  for  the  convenient  use  of  the 
railways,  and  are  public  and  notorious;  the  Plaintiff 
must  have  been  aware  of  such  a  custom  of  trade,  and 
be  assumed  to  have  joined  this  railroad  company,  sub- 
ject to  the  usage  of  all  railway  companies,  and  must  be 
held  bound  by  it. 

There  is  nothing  in  the  act  of  parliament  (a)  pro- 
hibiting the  proposed  arrangement ;  on  the  contrary,  it 
is  to  be  implied  from  the  provisions.  The  ISOth  and 
Idlst  sections  provide  for  the  general  and  special 
general  meetings;  and  the  lS4th  section  provides,  that 
<<  every  question,  matter,  or  thing,  which  shall  be  pro- 
posed in  any  general  or  special  general  meeting  of  the 
said  company,  shall  be  determined  by  the  majority  of 
votes  of  persons  present.''  And  '*  the  determination  of 
every  such  meeting,  upon  any  question,  matter,  or  thing 
shall  be,  and  be  deemed  and  taken  to  be,  the  decision  of 
the  said  Company,  notwithstanding  any  irregularity 
which  may  have  occurred  in  the  giving  or  taking  any 
votes,  at  such  meeting."  The  directors  have  power  to 
superintend  the  affairs  of  the  company,  and  to  use  the 
common  seal  on  its  behalf^  and  to  enter  into  contracts 
and  bargains  (6);  and  even  the  sub-committee  have 

power 
(«)  6 & 7  W. 4.  ccvi.  {h)  Sect  144. 

B  4 
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ISiG.        power  to  make  **  contracts  and  agreements  "  on  behalf 

^^^";       of  the  company,  (a)     There  is  nothing  in  this  act  pro- 

V.  hibiting  this  Company  from  dealing  with  its  funds  like 

Counties  Rail-  ^^^^^  corporations.  It  may  lend  on  security  or  no  secu- 

way  Company,  rity,  eitlier  at  interest  or  not,  and  may  apply  the  funds 

in  any  way  which  may  be  of  advantage  to  the  company. 

The  amount  in  question  is  so  small  compared  wi'^h 
the  capital  of  the  Company  (T^OOOyOOO/.),  that  no  such 
serious  or  irreparable  injury  will  be  done,  as  to  call  for 
the  interposition  of  the  Court  by  injunction ;  besideSf 
the  act,  if  illegal  and  unauthorised,  will  be  a  nullity,  and, 
if  the  injunction  remain,  the  legal  validity  c^f  the  ar 
rangement  contemplated  can  never  be  tried. 

Secondly.  The  frame  of  the  bill  is  improper.  The 
Plaintiff  sues  **  on  behalf  of  himself  and  all  other  the 
shareholders  except  the  Defendants,"  the  directors ;  and 
many  of  such  shareholders  have  taken  shares  in  the 
steam-packet  company,  and  are  most  anxious  that  the 
proposed  arrangements  should  be  carried  into  effect^ 
and  have  authorised  the  directors  to  do  so.  These  dis- 
sentient proprietors  are  not  properly  represented  by  the 
Plaintiff;  they  have  an  interest  opposed  to  him,  and 
ought  to  have  been  made  Defendants,  in  order  to  give 
them  an  opportunity  of  being  heard  on  the  question, 
whether  the  directors  are  to  be  restrained ;  Richardson 
V.  Larpent.  (b) 

Thirdly.  The  application  for  an  injunction  is  not 
made  by  a  bondjlde  Plaintiff,  but  by  a  person  acting 
•*  at  the  instigation  and  request "  of  the  General  Steam 
Navigation  Company  and  by  their  solicitor.  This,  in 
fact,  is  the  suit  of  a  rival  company  interested  in  prevent- 
ing the  establishment  of  another  Steam-Packet  Com- 
pany, 
(«)  Sect  147.  (b)  2  r.  *  Coi.  (C.  C.)  507. 
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pany,  and  the  Plaintiff  has  lent  his  name.     The  repre*  184>6. 
sentation  of  other  shareholders  is  therefore  fictitious.  A  ^^^^^^"^ 
party  asking  for  the  special  interposition  of  the  Court  v. 
by  injunction  is  bound  to  shew  a  bona  file  case,  other-  Counties  Rail- 
wise  the  Court  will  not  interfere  in  his  favour.  way  Company, 

Mr.  Turner^  Mr.  Roupellf  and  Mr.  Twells  for  the 
Plaintiff.  This  case  depends  on  the  usual  principles 
applicable  to.  ordinary  partnerships.  In  partnerships 
between  individuals,  the  rights,  duties,  and  objects  of 
the  association  are  regulated  by  the  partnership  deed ; 
but  in  great  public  companies  they  are  specified  by  their 
acts  of  parliament,  and  cannot  be  altered  except  by  the 
common  consent  of  all  the  shareholders.  Although,  in 
matters  of  *^  practice,"  as  in  the  instance  of  changing 
the  intervals  at  which  accounts  are  to  be  rendered,  if 
that  be  not  provided  for  by  the  deed,  the  majority  may 
bind  the  minority ;  Canst  v.  Harris  {a) ;  yet  the  ma- 
jority can  never  bind  the  minority,  in  a  matter  not 
within  the  scope  of  the  partnership,  nor  as  to  any 
matter  expressly  stipulated  by  the  deed.  It  is  only  with 
the  consent  of  all  the  partners,  that  the  nature  and 
objects  of  a  partnership  can  be  totally  altered.  Thus, 
if  partners  engage  in  a  particular  trade,  they  cannot, 
without  the  consent  of  all,  embark  the  partnership 
assets  in  a  totally  different  business. 

The  principle  is  clearly  exemplified  by  the  case  of 
Naiusch  y.  Irving  {(f) J  where  the  ^^  Alliance^*  Company 
was  formed  for  granting  life  and  fire  assurances,  and 
it  was  afterwards  proposed  to  extend  their  business  to 
marine  assurances.  The  Plaintiff,  a  shareholder,  dis- 
approving of  this  change,  filed  a  bill  on  behalf  Sec,  to 
restrain  the  directors,  "  from  effecting  marine  assur- 
ances, or  transacting  the  business  of  underwriting  or 

insuring 

(a)  Turn*  4*  R*  618«  0)  Gow  on  Partnffrthip^  App*  p.  398. 
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1846.       insuring  ships"  Sec    An  application  having  been  made 


by  petition,  in  the  vacation,  for  an  injunction.  Lord  Eldon 

V,  remarked,  ^*  If  six  persons  joined  in  a  partnership  of  life 

C  ^*t*'^Ea1-  **'"''*°^  ^^  seems  clear  that  neither  the  majority,  nor  any 

way  Company,  select  part  of  them,  nor  five  out  of  the  six,  could  engage 

that  partnership  in  marine  insurance,  unless  the  contract 
of  partnership  explicitly  or  impliedly  gives  that  power; 
because  if  this  were  otherwise,  an  individual  or  indi- 
viduals, by  engaging  in  one  specified  concern,  might  be 
implicated  in  any  other  concern  whatever,  however  dif- 
ferent in  its  nature,  against  his  consent"  And  he  after- 
wards says,  "  It  may  be  taken  that  the  principle  that 
would  apply  to  the  partnership  of  6,  will  apply  to  the 
partnership  of  600  or  700." 

It  appears  from  the  brief  held  by  Sir  £•  Sugden^  that, 
on  the  4th  of  November  1824,  the  injunction  was  or- 
dered. The  terms  were,  to  restrain  the  Defendants 
<^from  effecting  any  manner  of  marine  insurance  or 
assurances  whatsoever,  or  from  transacting,  in  any 
manner,  the  business  of  underwriting  or  insuring  ships, 
or  their  cargoes  or  fireights,  against  the  perils  of  the 
sea,'  and  from  lending  money  on  bottomry,  in  the  name 
or  on  account  of  the  Alliance  British  and  Foreign  Life 
and  Fire  Assurance  Company,"  &c.  &c.  (a) 

Apply  the  principle  thus  laid  down  by  Lord  Eldon  to 
the  present  case.  Here  the  Plaintiff  has  contracted  for 
the  ordinary  liabilities  which  may  be  incurred  in  form- 
ing and  working  a  railroad ;  that  is  tne  object  stated  in 
the  act  by  which  the  shareholders  are  incorporated: 
where  is  the  authority  for  changing  that  contract,  and 
for  exposing  the  Plaintiff's  fortune  to  the  liabilities  of  a 
steam-navigation  company,  and  to  the  losses  by  the 
perils  of  the  sea,  or  for  diverting  the  funds  of  the  com- 
pany and  applying  them  towards  an  object  alien  to  that 

intended? 

(a)  Reg.  Lib.  1823.  B.  fol.  1D69. 
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intended  ?     If  the  directors,  or  a  general  meeting,  have  1846. 

power  to  enter  into  this   speculation,  they  would  be  l^^^^^^ 

equally  entitled  to  guarantee  a  conveyance  to  iS^.  Peters-  v. 

burgkj  or  to  enter  into  a  contract  pledging  their  whole  Co^  ^'^"ftLi 

funds  in  an  indemnity  to  the  Oriental  Steam  Navigation  way  Company 
Company. 

The  powers  given  by  the  legislature  to  companies, 
are  given  between  the  public  and  the  company;  and 
Lord  CattenAam  has,  on  several  occasions,  stated,  that 
such  companies  are  to  be  strictly  confined  to  the  powers 
thus  given  them  by  their  acts.  It  is  therefore  incum- 
bent on  the  Defendants  to  shew,  that  their,  act  gives 
them  either  express  or  implied  powers  of  carrying  into 
effect  their  projected  arrangement.  Express  power  they 
have  none';  and  the  special  powers  given  by  the  208th 
section  to  contract  with  other  railways,  excludes  the 
notion  that  more  extensive  powers  are  to  be  implied. 
Again,  the  186th  section  expressly  prohibits  them  from 
making  any  reduction  either  directly  or  indirectly,  par- 
tially or  in  favour  of  any  particular  person  or  company ; 
and  this  is  what  is  proposed.  It  would  be  contrary  to 
the  policy  of  the  law  to  allow  extensive  powers  given  to 
combinations  of  numerous  individuals  and  great  capital 
for  certain  purposes,  to  be  diverted,  without  the  sanction 
of  the  legislature,  towards  a  perfectly  different  object. 

Secondly.  The  pleadings  in  this  cause  are  properly 
framed.  It  is  not  necessary  to  make  all  the  shareholders 
parties  in  such  a  case  as  this :  Richardson  v.  Hastings.{a) 
They  exceed  8,000 ;  and  it  would  therefore  be  impos- 
sible, and  the  Court  **  adapts  its  practice  and  course  of 
proceedings  to  the  existing  state  of  society : "  WaUworth 
V.  Hdt.  (b)  It  is  for  the  common  interest  that  the 
common  fund  should  not  be  misapplied  or  pledged.     If, 

as 

(a)  7  Beanan,  323.  (6)  4  Myl  ^  Cr.  p,  635. 
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1846.        as  has  been  settled,  one  proprietor  may  sue  on  behalf, 
^"fT^^"^^     &c.,  to  recover  back  monies  wronffFuliy  diverted  from 

COLIIAN  °        ^ 

I,.  the  partnership  {a)y  it  must  be  equally  competent  for 

Easter      ^ne  to  sue,  in  the  same  form,  to  prevent  its  improper  ap- 
W3V  Company,  plication.     The  directors  sufficiently  represent  tlie  dis- 
sentients. 

Thirdly.  It  is  said  that  the  FlaintiiF  sues  at  the 
instigation  of  the  General  Steam  Navigation  Company ; 
but  the  Court  looks  to  the  rights  and  not  to  the  motives 
of  parties;  and  there  is  no  allegation  that  he  is  not 
suing  for  his  awn  benefit.  Though  he  may  be  instigated 
by  others  to  assert  his  right,  and  being  unable,  with  his 
individual  means,  to  do  so  against  so  powerful  a  body  as 
a  railway  company,  be  availing  himself  of  their  assist- 
ance, still  that  furnishes  no  reason  for  depriving  him 
of  his  rights,  or  for  placing  him  beyond  the  protection 
of  the  law. 

Mr.  Kindersley  in  reply. 


Dec.  17.  ^''^  Master  of  the  Rolls. 

This  is  a  motion  to  dissolve  an  ex  parte  injunction, 
restraining  the  Defendants  from  entering  into  a  particular 
agreement  with  a  company  called  the  Harwich  Steam* 
Packet  Company. 

Three  reasons  have  been  oficred  for  dissolving  the 

injunction.    -One  is  personal  to  the  Plaintiff:   and  as 

to  this,  I  am  of  opinion,  looking  at  the  affidavit  of  Mr. 

Bonej/,  that  there  is  not  sufficient  ground  to  say  that  the 

Plaintiff  has  not  a  right  to  sue  and  ask  for  an  injunction, 

if  the  merits  of  his  cose  entitle  him  to  one. 

The 

(a)  See  Hkhent  v.  Congreve,  4  Run,  562.,  and  Small  v.  AHwood^ 
Yomget  407. 
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The  next  objection  is  as  to  tlie  form  of  the  pleadings;         1846. 

and  I  do  not  think  I  should  be  right  in  coming  to  a       Dolman 

conclusion  upon  it,  without  carefully  examining  the  frame  v. 

of  the  record,  {a)  Counti^IUil. 

way  Company 

The  third  ground  is  upon  the  merits ;  and  I  think, 
after  the  full  discussion  the  matter  has  undergone,  and 
considering  the  great  and  extensive  importance  of  the 
principle  involved  in  it,  that  I  ought  not  to  abstain  from 
at  once  giving  my  opinion  upon  the  point. 

There  are  four  parties  to  be  considered :  the  Plaintiff, 
the  Defendants  the  Eastern  Counties  Railway  Company, 
the  Eastern  Union  Railway  Company,  and  a  company, 
or  proposed  company,  called  the  Harwich  Steam-Packet 
Company.  Tiie  Plaintiff  is  a  shareholder  in  the  Eastern 
Counties  Railway  Company,  and  has  no  interest  what- 
ever except  in  that  company,  and  he  is  exposed  to  no 
liability  except  such  as  may  be  incurred  in  properly 
carrying  on  the  (business  of  that  company. 

I  think  it  right  to  observe,  that  companies  of  this 
kind,  possessing  most  extensive  powers,  have  so  recently 
l)een  introduced  into  this  country,  that  neither  the 
legislature  nor  courts  of  justice  have  been  yet  able  to 
understand  all  the  different  lights  in  which  their  trans- 
actions ought  properly  to  be  viewed.  We  must,  how- 
ever, adhere  to  ancient  general  and  settled  principles, 
so  far  as  they  can  be  applied  to  great  combinations  and 
companies  of  this  kind. 

Joint-stock  companies  have  funds  so  extremely  large, 
and  exercise  powers  so  extensive  and  so  materially  af- 
fecting the  rights  and  interests  of  other  persons  and  the 

rights 

(a)  On  this  point  Dech  r.  Siattltape,  H  Siou  57.,  was  aflerwords 
referred  to. 
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1846.        rights  which  the  public  or  the  subjects  of  her  Majesty 

^^'^^^^'^'^     have  been  accustomed  to  enjoy  under  the  protection  of 

v.  the  Uiws  established  in  this  kingdom,  that  to  look  upon 

Eastern      ^  railway  company  in  the  light  of  a  common  partnership, 

way  Company,  and  as  subject  to  no  greater  vigilance  than  common 

partnerships  are,  would,  I  think,  be  greatly  to  mistake 
the  functions  which  they  perform,  and  the  powers  which 
they  exercise  of  interference,  not  only  with  the  public 
but  with  the  private  rights  of  all  individuals  in  this  realm. 
We  are  to  look  upon  those  powers  as  given  to  them,  in 
consideration  of  a  benefit  which,  notwithstanding  all 
other  sacrifices,  it  is  to  be  presumed  and  hoped,  on  the 
whole,  will  be  obtained  by  the  public  But  it  being  the 
interest  of  the  public  to  protect  the  private  rights  of  all 
individuals,  and  to  defend  them  from  all  liabilities  beyond 
those  necessarily  occasioned  by  the  powers  given  by  the 
several  acts,  those  powers  must  always  be  carefully 
looked  to ;  and  I  am  clearly  of  opinion,  that  the  powers 
which  are  given  by  an  act  of  parliament,  like  that  now  in 
question,  extend  no  farther  than  is  expressly  stated  in 
the  act,  or  is  necessarily  and  properly  required  for 
carrying  into  effect  the  undertaking  and  works  which 
the  act  has  expressly  sanctioned. 

How  far  those  powers,  which  are  necessarily  or  pro*- 
perly  to  be  exercised  for  the  purposes  intended  by  the 
act  extend,  may  very  often  be  a  subject  of  great  diffi- 
culty. We  cannot  always  ascertain  what  they  are. 
Ample  powers  are  given  for  the  purpose  of  constructing 
and  maintaining  the  railway,  and  for  doing  all  those 
things  required  for  its  proper  use  when  made ;  but  I 
apprehend,  that  it  has  nowhere  been  stated,  that  a  railway 
company,  as  such,  has  power  to  enter  into  all  sorts  of 
other  transactions.  Indeed,  it  has  been  very  properly  ad« 
mitted,  that  Railway  Companies  have  no  right  to  enter 
into  new  trades  or  businesses  not  pointed  out  by  their 
acts ;  but  it  has  been  contended,  that  they  have  a  right 

to 
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to  pledge,  without  limit,  the  funds  of  the  company  for        1846. 
the  encouragement  of  other  transactions,  however  variou        p^''^' 
and  extensive,  provided  the  object  of  that  liability  is  to  v. 

increase  the  tra£Sc  upon  the  railway,  and  thereby  to  Co^^f-'^"?*^. 
increase  the  profit  to  the  shareholders.  There  is,  how-  way  Company. 
ever,  no  authority  for  any  thing  of  that  kind. 

It  has  been  stated,  that  these  things,  to  a  small  extent, 
have  frequently  been  done  since  the  establishment  of 
railways ;  but  unless  the  acts  so  done  can  be  proved  to 
be  in  conformity  with  the  powers  given  by  the  special 
acts  of  parliament,  under  which  those  acts  are  done, 
they  furnish  no  authority  whatever.     To  suppose  that 
the  acquiescence  of  railway  shareholders,  for  the  last 
fifteen  years,  in  any  transaction  conducted  by  a  railway 
company,  is  any  evidence  whatever  of  their  having  a 
lawful  right  to  enter  into  it,  is,  I  think,  wholly  to 
forget  the  sort  of  frenzy  which,  during  that  period,  the 
country  has  been  in.     There  has  been  no  project,  how- 
ever wild,  which  has  not  been  encouraged  by  some  one 
or  more  of  these  companies :  there  has  been  no  project, 
however  wild,  in  which  the  shareholders  have  not  ac- 
quiesced, either  from  cupidity,  hoping  to  gain  extraor- 
dinary profits,  beyond  their  first  anticipations,  or  from 
the  terror  of  entering  into  a  contest  with  a  combination 
of  persons  so  powerful  as  a  railway  company.     I  must, 
in  the  absence  of  any  legal  decision,  say,  that  I  consider 
that  the  acquiescence  of  the  shareholders  in  such  trans- 
actions, afibrds  no  ground  whatever  for  the  presumption 
of  their  legality. 

I  am  far  from  saying,  that  that  which  is  here  pro* 
posed  to  be  done  might  not  be  profitable  to  this  com- 
pany, or  that  it  might  not  be  a  public  advantage.  I  am 
far  from  expressing  an  opinion,  that  the  establishment 
of  a  steam-packet  company  at  Harwich^  communicating 

with 


16  CASES  IN  CHANCERY. 

lS4f6.        with  this  railway,  might  be  not  only  of  public,  but  of 

Co/max      national,  importance,  or  that  it  might  not  be  proper  to 

V.  give  this  Company  authority  to  do  that  which  they  are 

CinintieslUiU  "^^  attempting  to  do,  as  it  seems  to  me,  without  au- 

way  Company,  thority :  I  mean  to  express  no  opinion  as  to  this. 

What  they  are  doing  is  this :  under  the  powers  o( 
this  act  of  parliament  enabling  them  to  do  what  is  re- 
cjiiired,  for  the  construction,  maintenance,  and  proper 
and  convenient  use  of  this  railway,  they  are  proposing 
to  pledge  the  funds  of  this  company,  to  support  the 
proposed  Hmisdch  Steam*Packet  Company,  to  the  ex- 
tent of  150,000/.  or  even  300,000/.  The  agreement  is 
of  this  nature:  a  proposition  is  made  to  certain  indi- 
viduals, to  establish  a  steam-packet  company  from  Har* 
mch  to  the  northern  ports,  and  the  directors  say,  we  will 
do  all  that  we  can  to  encourage  the  shareholders  in  the 
railway  company  to  become  shareholders  in  the  steam- 
packet  company.  This  might  be  a  very  legitimate  and 
proper  mode  of  encouragement,  because  it  would  be  done 
at  the  expense  and  risk  of  each  individual,  who  makes 
his  own  choice,  whether  he  will  incur  any  liability.  But 
besides  this,  the  directors  of  the  railway  company  pro- 
pose, whatever  may  be  the  success  of  the  steam-packet 
company,  and  even  if  it  should  fail,  to  secure  to  the  sub- 
scribers to  the  steam-packet  company  interest  to  the  ex- 
tent of  51.  per  cent  upon  the  capital  out  of  the  funds  of 
the  railway  company;  and,  moreover,  if  the  steam- 
packet  company  should  fail  altogether,  so  that  it  would 
be  proper  to  put  an  end  to  it,  the  directors  of  the  railway 
company  propose, — that  the  funds  of  the  railway  com- 
pany shall  be  pledged  to  pay  back  to  every  subscriber 
to  the  steam-boat  company  the  full  amount  of  his  sub- 
scription. 

It  is  not  proposed  that  the  railway  company  should 
directly,  and  by  their  own  directors,   engage  in  the 

steam- 
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steam-packet  company)  and  carry  on  that  trade;  but        1846. 
only  that  they  should  impose  on  the  railway  company,     ^1^^"^^ 
the  whole  risk  and  liability  not  only  of  paying  interest  v, 

at  the  rate  of  5/.  per  cent.,  but  if  the  transaction  should  Counties  Rail- 
turn  out  an  unprofitable  one,  of  making  good  to  every  way  Company, 
shareholder  the  full  amount  which  he  has  paid.  Is 
there  any  thing  in  this  act  of  parliament  sanctioning 
such  a  course  of  proceeding?  Do  the  powers  to  con- 
struct, maintain,  regulate  the  traffic,  and  to  do  all  that  is 
necessary  for  the  purpose  of  carrying  on  and  working 
the  railroad,  imply  that  the  directors  are  to  be  at  liberty 
to  pledge  the  funds  of  the  company  for  a  completely 
different  transaction,  in  the  hope  that  it  may  turn  out  a 
profitable  one,  and  by  being  itself  profitable,  add  to  the 
profits  of  the  railway  company  ?  Surely  there  is  no- 
thing in  the  powers  given  by  this  act  of  parliament 
which  can  authorise  that 

It  has  been  argued,  that  I  must  either  allow  this  to 
be  done,  or  that  I  must  hold  that  nothing  can  be  done 
that  is  at  all  out  of  the  express  words  of  the  act  of 
parliament  Now  I  shall  remain  of  opinion,  until  it  has 
been  decided  otherwise  by  higher  authority,  that  this  is 
not  within  the  powers  given  by  the  act  of  parliament; 
and  when  another  and  a  different  case  is  brought  be- 
fore the  Court,  it  will  be  judged  of  by  the  circumstances 
which  attend  it  But  I  must  say  that,  in  my  opinion,  to 
pledge  the  funds  of  this  company  for  the  purpose  of  sup- 
porting another  company  engaged  in  a  hazardous  specu- 
lation, is  a  thing  which,  according  to  the  terms  of  this  act 
of  parliament,  they  have  not  a  right  to  do.  At  the  same 
time,  I  am  far  from  saying,  that  there  may  not  be  many 
small  things,  perhaps  small  excesses  of  authority^  which 
are  obviously  so  beneficial,  that  the  shareholders  would 
all  acquiesce  in  them,  and  never  think  of  complaining 
of  them.     It  does  not,  therefore,  follow,  that  they  can-  ^ 

VouX.  C  not 
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1846.  not  do  the  least  thing  not  expressly  mentioned  in  the 

^^^^^^*^^  act.    I  believe  they   have  the  power  to  do  all  such 

V.  things  as  are  necessary  and  proper  for  the  purpose  of 

Counties  Rail*  carrying  out  the  intention  of  the  act  of  parliament,  and 

wajCompaoy,  they  have  no  power  of  doing  any  thing  beyond  it. 

I  do  not  now  intend  to  enter  into  a  discussion  of 
how  far  such  a  proceeding  is  affected  by  the  principles 
of  public  policy ;  but  this  may  be  observedf  that  if 
there  is  any  one  thing  more  desirable  than  another, 
after  providing  for  the  safety  of  all  persons  travelling 
upon  railways,  it  is  this,  that  the  property  of  railway 
companies  should  be  itself  safe;  that  a  railway  in- 
vestment sliould  not  be  considered  a  wild  speculation, 
exposing  those  engaged  in  it  to  all  sorts  of  risks, 
whether  they  intended  it  or  not  Considering  the  vast 
property  which  is  now  invested  in  railways,  and  how 
easily  it  is  transferable,  perhaps  one  of  the  best  things 
that  could  happen  to  them  would  be,  that  the  invest* 
ment  should  be  of  such  a  safe  nature,  that  prudent 
persons  might,  without  improper  hazard,  invest  their 
monies  in  it.  Quite  sure  am  I,  that  nothing  of  that 
kind  can  be  approached,  if  railway  companies  should  be 
at  liberty  to  pledge  their  funds  in  support  of  any  plan* 
sible  speculations,  not  authorised  by  their  legal  powersi 
and  which  might,  very  possibly,  to  say  the  least,  lead 
to  extraordinary  losses  on  the  part  of  the  railway  com- 
pany. 

I  repeat,  aa  I  said  at  first,  that  I  consider  this  to  be 
a  question  of  great  importance,  not  merely  to  the  rail- 
way companies  who  claim  these  powers,  but  to  the 
public,  in  a  greater  variety  of  ways  than  it  is  necessary 
for  me  to  point  out  upon  this  occasion.  I  say,  there- 
fore, that,  subject  to  the  examination  which  I  shall  feel 
it  my  du^  to  give  to  the  pleadings,  I  shall  not  di»- 

solve 
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solve  this  injanction.     If  I  find  that  the  pleadings  are        1846. 
improperly  framed,  then  I  think  the  objection  ought  to      ^^C^ 

be  brought  forward  in  another  form,  namely,  by  de-  v. 

tti..i.*^»  Eastern 

™""^'^-  Counties  Rail- 

way Company. 


The  Master  of  the  Rolls  stated  that  he  had  ex-      Dec.  23. 
amined  the  bill,  and  was  of  opinion  that  it  had  been 
properly  framed,  and  that  the  injunction  must  be  con- 
tinued. 


TUG  WELL  V.  HOOPER.  Kov.  «. 


B 


Y  the  I6lh  Order  of  May  1845,  service  of  a  copy  a  copy  bill 
bill  is  to  be  of  no  validity,  ♦*  if  not  made  within  ^^!L^^f'' 
twelve  weeks  from  the  filing  of  such  bill,   unless  the  after  the  ex- 
Court  shall  give  leave  for  such  service  to  be  made  tweWe^eeks. 

after  the  expiration  of  such  twelve  weeks."  (a)  The  Court, 

on  the  joint 
application  of 

In  this  case,  a  copy  of  an  amended  bill  had  been  served  t^he  ^^^i^j^'^ 
after  tl}e  expiration  of  the  twelve  weeks  on  the  Defend-  fendant,  gave 
ant  T.  A.  JR,  without  any  leave  having  been  obtained  ^^^^7  *^ 

'  •'  "*  ^  ^  enter  a  me- 

for  that  purpose  from  the  Court,  under  the  provisions  morandum  of 

of  the  28th  Order  of  May  1 845.  (6)  '^'^*'''' 

Mr.  Wrat/f  on  behalf  of  the  Plaintifi*  and  the  Defend- 
ant T.A.  jP.,  moved  for  liberty  to  enter  a  memorandum 
of  service  of  the  copy  of  the  bill,  notwithstanding  the 
service  had  been  made  after  the  twelve  weeks.      He 

observed, 

(a)  Ordmti  Can.  277.  (5)  CM.  Can.  294. 

C2 
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1846.       observed,  that  as  the  Defendant  joined  in  the  motion 
T^jcwELL      ^^^  concurred,  there  could  not  be  any  objection. 


V. 
lIOOPfiK. 


The  Master  of  the  Rolls,  after  observing  that  the 
object  of  the  limitation  in  the  General  Order  was  to 
prevent  delay,  granted  the  application. 


JVbi^.8.  WALCOT  r.  WALCOT- 

WALCOT  V.  FOSBERY. 


A  bill  of  re-  I^T^  Rasch  applied  for  an  order  to  enter  a  memo* 
""urac^l*"^  randum  of  service  of  a  copy  bill,  (a)     He  stated 

within  the  that  this  was  the  case  of  a  bill  ^revivor  and  supplement^ 
Ordere  of  ^"^  therefore  there  was  a  doubt  whether  it  came  within 
JngM/,  1841.    the  2Srd  Oi*der  of  August  1841,  which  refers  to  <*  an 

original  or  amended  or  supplemental  bill." 

Tlie  Master  tf  the  Rolls  said  he  saw  no  difficulty, 
and  made  the  order. 


(«)  24th  Order,  26th  August^  1841.    Ordinei  Out.  171. 
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184.6. 


REYNELL  p.  REYNELL.  A'""-  «•  ?. 

THE  testator,  by  his  wilt,  devised  and  bequeathed  A  testator  de> 
his  real  and  personal  estate  to  his  wife  and  three  queathed  his* 

other  persons,  to  hold  to  then^  "  their  heirs,  executors,  real  and  per- 

1    •   •  1        •         r  «f  f      sodbI  estate  to 

administrators  and  assigns  for  ever,    upon  trust ;  "  for  his  wife  and 

his  said  wife  to  have,  receive  and  take  the  rents,  issues,  ^^^  other 
dividends,  profits  and  produce  of  his  real  and  personal  their  heirs, 

estate  and  effects,  to  her  own  use  durinti:  her  natural  executors, 

&c  lor  ever 

life ;  and  from  and  after  her  decease,  upon  trust  to  pay  upon  trust  for 
and  divide  such   rents,  issues,  dividends,  profits   and  cdve  therents 
produce  equally  unto  and  amongst  all  and  every  his  for  life  ;  and 
children  by  his  said  wife,  share  and  share  alike,  as  they  cease,  upon* 
attain  the  age  of  twenty-one  years,  for  and  during  their  trust  "to  pay 
natural  lives  respectively ;  and  during  the  minorities  of  the  rents 
any  of  his  said  children,  to  pay  and  apply  their  propor-  »™ongl"* 
tion  of  the  said  rents,  issues,  dividends,  profits  and  they  attained 
produce  towards  their  maintenance  and  education;  and   ^nd'a({"r"their 
from  and  after  the  decease  of  such  children,  to  pay  the  decease,  to 
principal  of  their  respective'shares  unto  their  legal  repre-  ^j!j^  of  theh*' 

sentatives,  their  executors,  administrators  and  assigns,"     respective 

°  snares  unto 

their  legal  re- 
And  he  directed,  that  such  part  (if  any)  of  the  shares  Fesentatives, 

of  his  said  children  who  might  be  under  age,  as  should  tors,  admini- 

strators  and 
"^^  assigns.    He 
gave  power  to 
the  trustees  to  sell,  with  power  of  maintenance  out  of  the  rents,  and  advancement  out 
of  the  principal  of  their  shares ;  and  ia  case  any  of  his  freehold  estates  should  not  be 
sold  by  his  said  trustees,  then,  from  and  after  the  decease  of  his  said  children,  he  de- 
vised the  same  unto  their  respective  heirs  and  assigns,  as  tenants  in  common.  And  he 
directed,  that  the  receipts  and  conveyances  of  his  said  trustees  to  any  purchasers  of 
any  prt  of  his  estate  and  effects,  should  be  good  discharges  and  assurances. 

Held,  that  the  trustees  took  the  legal  fee,  and  that  the  children  were  entitled  to 
equitable  estates  for  life,  with  equitable  remainders  to  their  heirs,  which  united,  gave 
them  equitable  estates  in  fee-simple. 

cs 
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Hbynbll 

V. 

Reynbll. 


not  be  expended  in  their  maintenance  and  education, 
should  be  suffered  to  accumulate  for  their  benefit  And 
he  directed,  that  his  said  trustees  should  have  power, 
if  they  thought  fit,  to  sell  and  dispose  of  his  freehold 
estates,  and  property  in  foreign  funds,  and  to  invest  the 
produce  in  the  funds  of.  this  country,  subject  to  the 
trusts  of  his  will.  He  also  directed,  that  his  siud  trus^ 
tees  should  have  power,  after  the  decease  of  his  said 
wife,  or  in  her  lifetime  with  her  consent,  after  any  of 
his  said  children  should  have  attained  the  age  of  twenty- 
five  years,  to  pay  and  advance  any  part,  not  exceeding 
one-third  part  or  at  most  a  moiety,  of  the  principal,  in 
respect  of  the  shares  of  such  children,  of  such  rents, 
issues,  dividends,  profits  and  produce,  unto  any  of  his 
said  children  attaining  such  age  of  twenty-five  years,  for 
their  advancement  in  life,  calculating  such  principal 
according  and  in  proportion  to  the  number  of  his  said 
children  then  in  being,  or  if  any  should  be  dead,  then 
of  the  survivors  and  the  legal  representatives  of  such 
deceased  children  in  respect  to  such  deceased  children. 


And  in  case  any  of  his  freehold  estates  should  not  be 
sold  by  his  said  trustees,  then,  from  and  afler  the  de- 
cease of  his  said  children,  he  devised  the  same  unto 
their  respective  heirs  and  assigns,  as  tenants  in  common. 
And  he  directed  that  the  receipts  and  conveyances  of 
hb  trustees  to  any  purchasers  of  any  part  of  his  estate 
and  efiects  should  be  good  discharges  and  assurances. 


By  a  codicil,  he  devised  some  real  estate  purchased 
subsequent  to  the  date  of  his  will  to  the  same  trustees, 
their  heirs  and  assigns  for  ever,  upon  the  same  trusts ; 
and  by  a  subsequent  codicil,  he  directed  that  the  shares 
and  interest  of  his  daughters  should  be  put  into  their 
own  proper  hands,  for  their  separate  use,  independent  of 
their  husbands. 

The 
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The  testator  died  in  18 IS. 

The  question  in  this  case  related  to  the  real  estate 
only,  and  to  the  extent  of  the  interest  to  which  the 
children  of  the  testator  were  entitled. 


1846. 

Rbynbll 
Rbthblu 


Mr.  Jiimer  and  Mr.  Uoyd^  fdr  the  children  of  the 
testator,  contended,  that  the  trustees  took  the  legal  fee, 
and  that  all  the  other  interests  were  equitable ;  conse* 
quently,  that  the  children  took  equitable  estates  for  life, 
with  equitable  remainders  to  their  respective  heirs,  as 
tenants  in  common.  That  by  the  union  of  these  estates^ 
the  whole  fee  became  vested  in  the  children.  They 
argued  as  follows :  —  In  the  first  place,  the  devise  is  to 
the  trustees  and  their  heirs,  which  would  give  them  the 
fee;  and  the  nature  of  the  subsequent  trusts  are  such  as 
to  require  the  whole  fee  to  be  vested  in  them.  The  wife 
(being  one  of  the  trustees)  was  to  *^  receive  '*  the  rents  for 
life,  and  after  her  death,  the  trustees  were  to  **  pay  and 
divide  *'  the  rents  between  the  children  for  life,  and 
afterwards  to  **  pay  "  the  principal  to  the  legal  represen- 
tatives ;  next,  they  had  an  absolute  power  of  selling  and 
of  conveying,  and  a  power  to  advance,  out  of  the  prin- 
cipal of  the  shares,  and  they  were  to  hold  for  the  separate 
use  of  the  daughters.  These  trusts  could  only  be  per- 
formed by  giving  to  the  trustees  the  fee  simple. 

If  this  be  so,  the  estate  to  the  children  for  life,  with 
remainders  to  their  heirs,  are  both  equitable,  and  coal- 
esce. The  words  *^  legal  representatives'*  must  refer  to 
the  subject  of  the  gift,  and  designate  the  individuals 
who  would  take  by  devolution.  They  cited  Bagshaw  v. 
Spencer  {a\  Hanxuker  v.  H(vmker.(b) 

Mr. 


(a)  1  Yes,  sen.  142. 


(6)  3  Bam.  j-  Aid.  537. ;  and 
see  8  Jarmant  204. 
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1M6.  Mn  Spurrier  and  Mr*  JintRe^  oo  the  same  side. 

Mr.  Nickels^  for  the  younger  grandchildren,  con- 
tended, that  even  if  the  trustees  took  the  fee,  still  that 
the  children  took  for  life  only,  with  remainder  to  their 
*'  legal  representatiTes,"  which  expression  must  be  con- 
strued '<  next  of  kin."  Bridge  ▼.  AUxd  (a\  and  Cotton 
▼.  CoUon.  {b) 

Mr*  Kinderdey  for  John  Jacob  Asior^  the  eldest  son  of 
a  deceased  son  of  the  testator,  argued,  that  the  testator's 
children  took  equitable  estates  for  life  only,  with  legal 
remainders  to  their  heirs,  as  purchasers.  He  argued, 
that  where  an  estate  is  limited  to  trustees  and  their  heirs, 
on  certain  trusts  or  for  certain  purposes,  the  estate  so 
limited  was  not  to  be  extended  beyond  those  expressed 
purposes.  That  here,  the  trusts  to  be  performed  were 
distinctly  stated  and  limited  to  the  life  estates,  but  that 
the  ultimate  gift,  <*  I  devise  the  same  to  their  respective 
heirs,"  was  not  in  the  language  of  trust,  but  a  distinct 
legal  devise.  That  the  direction  '^  to  pay  the  principal 
to  the  legal  representatives  "  was  not  inaccurate,  as  there 
was  an  authority  to  sell.  That  this  authority  to  sell, 
did  not  necessarily  require  the  fee-simple  to  be  vested 
in  the  trustees,  for  a  sale  might  equally  well  be  effected 
by  means  of  a  power,  which  was  the  form  in  which  the 
testator  had  expressed  himself;  **  The  trustees  shall 
have  power"  to  sell.  That  the  power  to  advance  after 
twenty-five,  shewed  that  the  testator  did  not  contem- 
plate that  the  children  so  to  be  advanced  had  already 
an  absolute  interest 

Lastly,  that  supposing  the  legal  fee  to  be  vested  in 
the  trustees,  still  that  there  would  be  an  executory  de- 
vise in  favour  of  the  children. 

The 

(•)  3  Bro.  C.  C.  «84.  (5)  2  Btav.^7. 
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The  Master  of  the  Rolls.  1846. 

The  testator  has  imposed  on  his  trustees  a  great  Keynbll 
variety  of  duties,  which  required  for  their  performance  Rryxbix. 
the  whole  legal  estate.  I  am,  therefore,  of  opinion 
that  they  took  the  legal  estate  and  the  fee;  that  the 
estates  which  were  given  to  the  children  were  equitable 
estates,  which  coalesced,  and  that  the  children  are  ab- 
solutely entitled. 


STRATFORD  v.  RITSON. 

rriHIS  suit  was  instituted  by  a  creditor  to  administer 
-^  the  estate  of  a  trader.  The  usual  accounts  of  the 
personal  estate  were  directed  by  the  decree;  and,  in 
case  of  deficiency  of  the  personalty,  the  real  estates 
were  ordered  to  be  sold.  The  proceeds  of  the  real  and 
personal  estates  together  proved  insufficient  for  payment 
of  debts.  The  cause  now  came  on  for  hearing  upon 
further  directions. 

Mr.  Roupett  and  Mr.  Shebbeare^  for  the  Plaintiffs, 
asked,  against  the  heir,  for  an  account  of  the  rents  and 
profits  received  by  him  from  the  death  of  the  intestate, 
until  the  sale  of  the  real  estates. 


Kw  8. 

In  a  creditor*^ 
suit,  an  ao 
count  of  the 
rents  and  pro« 
fits  received 
since  the 
death  is  never 
directed,  until 
the  produce  of 
the  sale  of  the 
real  estate 
proves  in- 
sufficient for 
payment  of 
the  debts.   . 


Mr.  Beavan  for  the  administrator. 


Mr.  Glasse  submitted  that  this  account  could  not  now 
be  directed,  as  the  point  had  been  raised  by  the  plead- 
ings, and  omitted  in  the  decree,  (a) 

The 
(a)  Garland  t.LUikwood,  I  Seavani  527. 
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Stbatpobd 

RlTSON. 


The  Master  of  the  Rolls  said,  he  thought  there  was 
no  doubt  of  the  course  of  practice  in  such  cases.  That 
the  Court  did  not  direct  an  account  oF  the  rents  and 
profits  in  the  first  instance,  but  only  when  it  appeared 
that  the  purchase-money  of  the  real  estate  was  insufii- 
cient  to  make  up  the  deficiency  of  the  personal  estate 
for  payment  of  debts.  That  he  must,  therefore,  direct 
an  account  of  the  rents  and  profits  received  by  the  heir- 
at-law.  (a) 

(a)  See  SeUnCt  Decreet,  86. ;  and  Schomberg  v.  Humfrey,  1  Dr, 
4-  fTor.  41 1. 


Nov,  19. 


LANCASHIRE  v.  LANCASHIRE. 


Since  the 
Orders  of 
May  1845, 
where  a  com- 
mission issues 
for  the  ex- 
amination of 
witnesses,  ad- 
ditional inter- 
rogatories may 
be  exhibited, 
from  time  to 
time,  without 
any  order  of 
the  Ck>UTt. 


A  COMMISSION  had  issued,  under  the  lOSd 
•^^-  General  Order  of  May  1845  («),  for  the  examin- 
ation of  witnesses.  The  interrogatories  exhibited  oh 
the  part  of  the  Defendant  to  prove  a  will  and  codicil 
were,  by  inadvertence,  made  applicable  to  the  will  only, 
and  not  to  the  codicil.  The  omission  being  discovered 
during  the  examination,  an  additional  interrogatory 
was  afterwards  left  with  the  Commissioner,  for  the  pur-^ 
pose  of  proving  the  codicil,  but  he  declined  to  receive  it 
without  an  order  of  the  Court* 


Mr.  Kindersley  and  Mr*  BazaJgette  now  moved  that 
the  Commissioner  might  allow  and  receive  such  inter- 
rogatory, or  that  the  Defendant  might  be  at  liberty  to 
exhibit  such  interrogatory.  They  argued  that  since  the 
Orders  of  May  1845)  the  Commissioner  might,  from 

time 


(a)  Ord.  Can.  324. 
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time  to  time,  receive  such  additional  interrogatories         1846. 
witliout  any  order  of  the  Court,  for  the  form  of  oath    J^^^V^^ 
which  formerly  constituted  the  difficulty  had  now  been  v. 

altered,  and  the  Commissioner  was  now  sworn  to  ex-   I*^^^*^"**** 
amine  "  upon  certain  interrogatories  to  be  exhibited  "(a), 
and  not,  aa  formerly,  **  upon  the  interrogatories  now 
produced,"  namely,  at  the  opening  of  the  commission. 

That  if  this  were  not  the  true  construction  of  the 
Order,  then  that  the  Defendant  ii^as  entitled  to  have 
liberty  to  exhibit  an  additional  interrogatory ;  Hood  v. 
Pimm  (b),  Turner  v*  Trelawrgf.  {c) 

{The  Master  of  the  Rolls.  According  to  the  old 
practice,  new  interrogatories  might  be  filed  at  any  time 
in  the  Examiners'  Office,  but  not  before  Commissioners 
except  by  order  of  the  Court  (<f),  which  was,  however,  an 
order  of  course.  The  question  is,  whether  the  General 
Orders  do  not  now  relieve  the  parties  from  the  necessity 
of  obtaining  this  order  of  course.] 

Mr.  Turner  and  Mr.  E.  Webster  for  the  PldintifTs,  did 
not  contend  that  the  Defendant  was  to  be  shut  out  from 
examining  the  witnesses  to  the  point,  but  argued,  thdt 
if  any  order  were  necessary,  ^t  was  an  order  of  course, 
and  that  the  Defendant  ought  not  to  have  applied  spe- 
cially. 

The  Master  of  the  Rolls  said,  he  was  of  opinion, 
that  under  the  new  orders,  the  parties  were  at  liberty  to 
exhibit  new  interrogatories  before  the  Cotiimissioners^ 
from  time  to  time.     That  he  had  no  doubt  that  the  word 

«  now  " 

(a)  Ord,  Can,  324.  (d)   Andrew*  v.  Brown^  Pree, 

{b)  4  Simonty  101.  Ch.  387.,  and  The  King  of  Ban- 

(c)  9  Smmu,  453.  over  y.  WkeaUeif^  4  Beaton^  78. 
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1846.  <*now"  had  been  omitted  in  the  Commissioner's  oath 

^  for  the  very  purpose,  and  the  object  would  l)e  defeated, 

V.  if  every  party  was  obliged  to  come  to  the  Court  for 

Lancashire,  j^^^^  ^  exhibit  new  interrogatories. 


He  observed  that  a  great  alteration  had  been  made  by 
the  Orders  referred  to,  and  that  the  parties  no  longer, 
as  fornierlyi  joined  in  the  Commission.  That  now  the 
Commissiony  though  taken  out  by  one  party,  was  for  tlie 
benefit  of  all,  and  that  all  parties  were  now  to  have 
jiotice  of  the  time  and  place  of  examination,  and  were 
entitled  to  examine  their  witnesses  under  it  (a) 

He  directed  the  costs  of  this  application  to  be  costs  in 
the  cause. 

(a)  106th  and  108th  Orders.    Ord.  Can.  327, 328. 


Nov,  12. 

Payment  of  a 
sum  of  34/.  to 
the  legal  per- 
sonal repre- 
sentatives, 
under  a  Ge* 
neve$e  probate 
refusea. 


'   LASSEUR  t?.  TYRCONNEL. 

TN  1837}  a  sum  of  54/.  was  apportioned  to  the  Plain- 
■*•  tiff.  Miss  I^asseuVf  in  respect  of  her  debt.  She  died, 
and  her  will  was  only  proved  at  Geneve. 

Mr.  Craig  asked  that  this  small  sum  might  be  paid 
to  the  personal  representatives  under  the  Genevese  pro* 
bate,  stating  that  the  expence  of  obtaining  a  prerogative 
probate  would  exhaust  the  whole  amount  of  the  debt. 

The  Master  of  the  Rolls. 

I  cannot  do  it  This  Court  always  requires  the  Jiat 
of  the  Ecclesiastical  Court  in  this  country. 


If  GTE.  —  See  Seton  on  Decrees,  34. 
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iVop.  12.  25. 

GIDDINGS  V.  GIDDINGS.  j^^l^^^ 

March  12. 

T^HE  Plaintiff  Elijah  Giddings^  being  resident  in  ^  Plaintiff 
"^  America^  was  ordered  to  give  security  for  costs,  having  been 
Accordingly^  on  the  6th  oi  April  ]84'6,  James  Giddings  ^ye  security 

executed  the  usual  bond,  as  surety  for  costs.    James  Gid-  for  costs,  gave 

,         4         1    11     1  1  1  .  1       *°  insufficient 

dings  appeared  to  be  wholly  dependent  on  hid  tnotner  security ;  he 

for  his  support,  and  to  b^  in  circumstances  rendering  ^^  ordered  to 
his  security  of  no  value.     A  motion  was  now  made,  that  security  within 
the  Plaintiff  should  give  security  for  costs,  in  the  room  having  m^e 
of  or  in  addition  to  James  Giddings^  or  In  default  the  default,  he  was 
bill  might  be  dismissed  with  costs«  and  in  the  mean  time  giye  security 
that  all  proceedings  might  be  stayed.  r*'^^*    -nri 

and  in  default, 
James  Giddings^  in  opposition,   made  an  affidavit,  ghouW^t^nd 
stating  <Uhat  he  was  worth  the  sum  of  lOO/.  sterling  dismissed  with 
over  and  above  what  would  pay  his  just  debts.'*  ^^^^ 

Mr.  Heathfield^  in  support  of  the  motion,  relied  oil 
the  affidavits  showing  that  the  surety  was  quite  unable 
to  pay  100/.     He  cited  Camac  v.  Grant,  (a) 

Mx.Kindersleyy  contra^  contended  that  the  present 
was  like  a  case  of  justifying  bail,  in  which  it  was  suffi- 
cient for  the  party  to  show  he  was  worth  100/. 

The  M!ast£R  of  the  Rolls. 

The  Plaintiff  must  give  proper  security  within  a  month, 
and  in  the  mean  time,  all  proceedings  must  be  stayed* 


The 
(a)  XSmmt.ZiQ. 
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GiDDINGS 
GlDDINGS. 


Tlie  Plaintiff  did  not  comply  with  this  order,  and  on 
the  28th  January  1847, 

Mr.  Heathfieli  moved  that  the  bill  might  be  dismissed 
with  costs.  He  cited  Camac  v.  Grant  {a\  Cliffe  v. 
Wilkinson  (6),  FaH  v.  The  Bank  qf  England  {c)^  Veitch  v. 
Irving,  {d) 

Mr.  Kinderslej/^  as  amictis  curia  osly,  suggested  that 
the  Court  should  take  into  its  consideration  the  distance 
at  which  the  Plaintiff  was  now  residing. 

T^e  Master  qfthe  Rolls  said  he  would  make  enquiry 
98  to  th«  practice  in  such  cases. 


Metrdk  19. 


The  Master  ^  the  Rolls.  The'  motion  in  this 
case  was,  that  the  Plaintiff's  bill  should  stand  dis- 
missed, he  not  having  given  security  for  costs,  as  re- 
quired by  a  former  order.  I  am,  however,  of  opinion, 
that  the  proper  order  will  be,  that  the  Plaintiff  do  either 
give  security  ibr  costs  within  a  limited  time,  or  that  his 
bill  be  dismissed  with  costs,  and  this  will  be  in  con- 
formity with  the  orders  of  the  Vice-Chancellor  of  Eng^ 
land  in  the  cases  of  Cliffe  v.  Wilkinson  (6),  and  Veitch 
V.  Irving,  (i)  In  Fori  v.  The  Bank  of  England  (c), 
Cliffe  V.  Wilkinson  was  not  cited ;  but  in  Feilch  v.  Irving^ 
which  was  subsequent  to  Fort  v.  The  Bank  of  England^ 
Cliffe  V.  Wilkinson  was  cited.  There  are  other  cases. 
In  Lautour  v.  Holcombe  {e\  the  motion  was  to  stay  the 
proceedings  or  dismiss  the  appeal,  and  the  Lord  Chan- 
cellor stayed  the  proceedings  on  the  appeal,  until  secu- 
rity had  been  given. 

I  am 


(a)  I  5nn.  348. 
\b)  4  ^u  122. 
(c)  10  iSHm.  616. 


(i)  nSm.  122. 
(<f)  1  Pimpi,  262. 
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I  am  of  opinion  that  the  other  cases  are  not  suffi- 
cient to  establish  an  authority  contrary  to  that  in  the 
cases  I  have  referred  to  in  Mr.  Simons^  reports. 

It  was  ordered  that  the  Plaintiff  give  security  within 
six  months,  and  in  default,  that  the  bill  be  dismissed 
with  coats. 
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OlDDXNGS 

v. 

GiDDINGS. 


Note. — The  following  are  the  authorities  stated  in  their  proper 
chronological  order :  — 

Comae  V.  Grant  (1897),  1  Sunont^  348.  4*  2  iSSm.  570.  Hoggins  v, 
Goold  (Xov.  1S2S),  2  Law  Sec.  O.  S.  SI.  Powell  \.  Smith  {Dec.  \. 
1888),  1  Sauae  4*  8e.  854.  JMMm  v.  Varreli(Jan.  1829),  2  Hogan, 
151.  FwmeU  r.  JIPMahcgi  (May  1830),  8  Law  Ree.  O.  8.  25a 
Fsftm  v.  M'Mahon  {Oct.  1830),  3  Law  Bee.  O.  S.  364.  CRjfif  v, 
WUkmum  {Jan,  1831),  4  Simons,  122.  Tredwell  y.  Syrch  {Nw. 
1835),  IT.^C.  (Exch.)  476.  Xnight  v.  De  Bhquiere  {June  1839), 
1  Sausse  ^  Sc.  648.  Bardwicke  ▼.  Warren  (Dee.  7,  1839),  I  Sa/^' 
Se.  645.  jPor^  v.  The  Bank  of  England  {April  1840),  10  Sim,  616. 
YeUdi  y.  /rtw^  (Ju/y  1840),  II  ^m.  122.  JLatitour  y.  Holcombe 
(1842-43),  1  PhiU,  262. 

The  practice  seems  to  be  similar  in  analogous  cases  as  in  dis^ 
missing  for  want  of  prosecution  &c.  And  see  TVie  Princess  of  Wales 
y.  The  Earl  of  Liverpool,  3  Swan.  567.,  and  2  Wilson*s  Ch.  Ca. 
29.  BaHee  r.  Bwrlee,  1  <S!lm.  if*  St.  loa ;  and  see  Boyd  y.  Hein- 
uhmasif  1  Key.  4'  -&•  381. ;  and  the  form  of  the  order  in  Mouseley  t, 
Basnett,  1  Ves.  4*  -B.  382.  note ;  and  see  Casbome  y.  Barsham,  5 
M^l  4-  O*.  113.,  and  Pm^^  y.  JVuefitt,  6Beavan,4flS. 
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nee.  16.  LEWIS  V.  COOPER, 


A  demurrer  riiHIS  bill  was  filed 'agliinst  several  Defendants,  and 
rulel  with'  ^^  attached  to  the  Court  of  the  Vice-Chancdlor 

costs,  the  De-  of  Efigland. 
fendant  ap* 
pealed.    The 

Plaintiff  after-       Qne  of  the  Defendants  filed  a  demurrer,  which,  on 

wards  ob- 

tained  an  the  10th  of  November j  was  overruled  with   costs.     On 

courseto  dis-  ^^®  ^^^  ^^  December^  the  Defendants  appealed  to  the  Lord 
miss  his  bill  Chancellor,  and  on  the  same  day  the  Plaintiff  obtained 
suppressing      ^^  ^^^  RoUs  all  order  of  course  to  dismiss  his  bill  with 

the  fact  of  the  costs.     The  petition  on  which  the  order  had  been  ob- 

allowance  of         ,      _ 

the  demurrer;  tained,  made  no  mention  of  the  demurrer. 

it  was  dis- 
charged ^OT  *  «, 

irregularity.  Mr.  Ktndersley  and  Mr.  Terrell  moved  to  discharge 

the  order,  on  the  ground  of  the  suppression  of  the  fact 
of  the  allowance  of  the  demurrer. 


Mr.  Adams^  contra.  The  Plaintiff  being  willing  to 
dismiss  his  bill  with  costs,  tlie  only  contest  is  as  to  the 
costs  of  the  demurrer,  and  an  appeal  for  costs  is  not 
allowed.  The  petition  of  appeal  was  presented  on  the 
day  on  which  the  order  to  dismiss  was  obtained,  and 
the  Plaintiff  was  not  aware  of  it  at  the  time.  To  bind 
the  Plaintiff  by  the  effect  of  the  pending  appeal,  it 
should  be  shewn  that  he  had  been  served  with  it. 

Tlie  Masteu  of  the  Rolls.  I  think  the  order  ir- 
regular. If  the  petition  had  stated  that  the  bill  had 
been  filed,  and  that  a  demurrer  to  it  had  been  overruled 
with  costs,  the  secretary  would  have  considered  what 
was  proper  to  be  done. 

A  party. 
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A  party,  when  he  obtains  an  order  oF  course,  is 
bound  to  make  a  statement  of  every  circumstance  mate* 
rial  to  be  considered  on  making  the  order,  and  I  think 
the  fact  of  the  demurrer  having  been  overruled  with 
costs,  ought  to  have  been  stated.  I  do  not  say  what 
might  have  been  done,  if  it  had  been  stated. 


SS 


1846. 


The  order  must  be  discharged  with  costs,  (a) 

(a)  Affirmed  by  the  Lord  Chancellory  Jwmuy  lltb,  1847,  2 
?mtp9^  178. 


ROTTER  V.  MARRIOTT. 


dJCCm    lo» 


TN  August  1845,  the  Defendant  Marriott  became  the  Upon  a  sale 

purchaser  of  some  property  sold  under  the  decree  )[^^  ,„• 

of  this  Court;  and  by  the  conditions  of  sale  he  was  to  order  upon 

obtain  the  Master's  report  and  pay  hb  purchase-money  ^  pay^is 

into  Court  before  a  given  day.    He  took  no  measures  purchase- 

for  completing  his  purchase,  and  the  vendors,  on  the  Court  cannot 

13th  o(June  1846,  obtained  an  order  nisi  for  confirma-  ^^^^^^J^^fi 

until  the  title 

tion  of  the  Master's  report,  which,  on  the  6th  of  Jiifyf  hag  been  ac- 
was  confirmed  absolutely.  mSS^s  r^^"" 

port  obtained 

On  the  16th  of  July  1846,  the  vendors  delivered  an  ||^j  such^an  ' 
abstract,  and,  on  the  same  day,  irave  notice  of  motion  to  order,  ob- 

1         i      "Tt       tained  before 
pay  the  purchase-money  into  Court,  and  that  the  De-  ^uch  accept- 

fendant  mixrht  be  let  into  possession.  Marriott  did  not  ^^  ^'  ^'' 
appear  on  the  motion,  and  on  the  2Srd  of  July^  the  affidavit  of 
order  was  made  upon  an  affidavit  of  service.  noticcTof 

Mr.  motion,  was 
discharged 
with  costs. 


Applications  of  purchasers  to  pay  purchase-money  into  Court,  and  to  be  let  into 
ssession,  without  prejudice  to  objections  to  the  title,  are  always  refused. 

D 


possession 

Vol.  X. 
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RCTTBR 

V. 

Harriott. 


Mr.  Tw-ner  now  moved  to  discbarge  the  order  of  the 
88rd  ofjyy,  on  the  ground  that  it  was  inrq;alar  to 
order  the  pnrchase-money  to  be  paid  into  Court  before 
the  Master  had  reported  that  a  good  title  could  be 
made ;  Hodder  v.  Rtg^  (a),  Jfunu  (i),  and  Smart  v, 
M'Lellan.  (c) 

Mr.  Parker^  for  the  PlaintiS;  argued,  that  the  order 
was  regular ;  that  the  Defendant,  who  was  a  trustee  for 
sale,  was  well  acquainted  with  the  title,  having  sold 
and  conveyed  to  the  respective  purchasers  nearly  the 
whole  of  the  other  part  of  the  testator's  property,  and 
the  Defendant,  not  having  appeared  and  asked  for  a 
reference  as  to  tide,  was  now  precluded. 

The  MAvrEB.qfthe  Roixs. 

I  am  clearly  of  opinion  that  thb  ord^r  is  irregular, 
and  is  not  consistent  with  the  common  course  of  pro- 
ceedings. Applications  to  pay  purchase-money  into 
Court,  and  for  liberty  to  enter  into  possession,  without 
prejudice  to  objections  to  the  title,  have^  I  believe^  in 
every  instance  been  refused,  {d) 

For  some  reason  or  other,  which  is  not  explained,  the 
purchaser  paid  no  attention  to  the  notice  of  motion,  and 
the  order  was  made  on  afiidavit  of  service  simply.  If 
the  title  had  been  accepted  or  the  reference  waived^  the 
order  might  have  been  made,  but  if  not,  the  regular 
course  would  have  been   to  direct  a  reference  to  the 

Master 


(a)  KewL  Pr.  542.  (3d  ed.). 

ib)  \Sugd.r.^P.\05.{\Qi\\ 
ed.)  note(l),  ^  Dan,  Pr.  910. 
(Ist  ed.) 

(e)  lb.  919.  note. 

(</)  See  Hutt(m  v.  Marueil,  2 
Seavan,  260. ;  Barker  v.  Harpo'^ 


9  Coop.  32. ;  Hendle  v.  Dalmis^ 
}  C  P.C.  (/.  Cot.)  378. 5  Petty 
V.  Braddyl,  X.  C.  27th  Jan.  1847  ; 
2  Smith't  Pr.  209.  (3d  ed.)  ;  2 
Fowler^  313.  317. ;  1  Newland^ 
Pr.  542. ;  1  GranVt  Pr.  292.  and 
note. 
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Master  as  to  the  title.  If  the  circumstances  had  been 
stated  to  me  on  the  occasion,  I  could  not  have  said  that 
there  had  been  an  acceptance  of  the  title. 

I  am  of  opinion  that  it  is  not  a  regular  proceeding  to 
obtain  an  order  for  payment  of  purchase-money  into 
Court,  without  an  acceptance  of,  or  even  a  reference  to  the 
Master  as  to,  the  title.  The  order  was,  therefore,  wrong, 
and  must  be  discharged  with  costs,  but  by  consent  a 
refenenoe  may  now  be  made  to  the  Master  on  title. 


35 
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RUTTER 
V, 

Marbiott. 


BAINBRIGGE  v.  BADDELEY. 


Dec.  19. 


A  DEMURRER  had,  in  this  case,  been  allowed  with 
^^^  costs,  (a)  An  appeal  had  been  presented,  and 
had  been  heard  by  the  Lord  Chancellor,  and  was  now 
standing  for  judgment 

Mr.  Turner  moved  to  stay  the  taxation  of  costs,  on 
the  ground,  that,  if  the  Lord  Chancellor  were  to  over- 
rule the  decision,  the  costs  would  have  to  be  returned. 

Mr.  Kinderdeyi  contrd. 

TTie  Master  of  the  Rolls.  To  stay  the  proceedings 
pending  an  appeal,  some  special  case  must  be  made 
out. 

The  motion  must  be  refused  with  costs. 

(a)  9  BeananfSSS. 


A  demurrer 
had  been  al- 
lowed with 
costs,  but  an 
appeal  had 
been  heard, 
and  was  stand- 
ing for  judg- 
ment.   A 
motion  to  stay 
die  proceed- 
ings for  costs 
was  refused 
with  costs. 
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3ror.5,e.24.  CARPMAEL  c  POWI&  (a) 

AprantoTui-  fTIHE  object  of  this  suit  was,  either  to  rescind  or 
on  £e  ground  reform  a  contract,  on  the  groond  of  error  and 

of  a  mistake     mistake.    The  facts  of  the  case,  as  stated  by  the  Court, 

culadng  the       ^^^  ^  follows :  — 
amount  pay* 

^»"p^a>le.  In  ^'^  1»«^  *«  Plaintiff  agreed  to  purchase 
The  Plain-  certain  property  belonging  to  the  Defendant,  LetUia 
aum,  agreed  PcmSf  for  the  sum  of  1800/!.  About  and  after  the  time 
^JT^^''^  when  that  agreement  was  entered  into,  a  treaty  took 
life  annuity  to  place  between  the  Plaintiff  and  the  Defendant,  respect- 
from  Ss  ing  the  substitution  of  the  grant  of  a  life  annuity  to  the 

amount  of  a     Defendant,  instead  of  the  payment  to.  her  of  the  1800/. 

correspondins    • 
government       "» money. 

annuity.    The 

Defendant*a  The  treaty  had  proceeded  to  some  length,  and  the 

to  ascert^^     Plaintiff  and  the  Defendant,  Miss  Pasoist  respectively, 
the  amount,      had  expressed  themselves  to  be  willing,  the  one  to  grant, 

He  accord* 

ingly  did  ao  And  the  Other  to  accept  the  grant  of,  a  life  annuity,  in 

bmiajUe,  but  ij^q  of  payment  of  the  purchase  money  of  1800/.,  before 

ation  he  re-  the  matter  was  known  to  Thomas  Povcist  the  brother  of 

mr^t^rd  ^*^  Powis.     Thomas  Pcfwis,  being  informed  of  the  cir- 

outtobein-  cumstances  by  his  sister,  had  an   interview  with  the 

Plaintiff,  rely-  Plaintiff  on  the  subject  early  in  Octoba*  1839,  and  before 

ing  on  this       the  5th  day  of  that  month ;  and  some  conversation  took 

inloraiBtion,  "    ,  . 

granted  an  an-  place  respecting  the  amount  of  the  annuity  to  be  granted, 

thereon^^d  *"^  something  was  said  (as  Mr.  Poms  in  his  evidence 
which  was  of  said 

amomof  ^e  ^"^  Reported  on  another  point,  9  Beavan,  Ifi. 

Defendant  was  aware  of  the  mode  of  calculation,  but  the  Court  was  unable  to  come 
to  the  conclusion  that  the  Defendant  would  have  entered  into  the  agreement  if  the 
correct  amount  of  the  annuity  had  been  stated.  Held,  that  as  there  had  been  a 
mistake  on  both  sides,  the  deed  could  not  be  rectified,  but  must  be  set  aside  alto- 
gether. Held  also,  that  as  the  price  of  a  government  annuity  was  so  easily  ascer^ 
tainable,  the  Plaintiff,  if  he  had  either  relied  on  his  own  knowledge  or  on  others 
unconnected  with  the  Defendant,  would  not  have  been  entitled  to  relief. 
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said  be  believed)  as  to  a  government  annuity  being 
taken  as  a  guide  in  calculating  the  amount*  Mr.  Pcms^ 
having  had  interviews  with  the  Defendant  Miss  Po^is 
and  Mr.  Venning  her  solicitor  before  the  5th  October^ 
bad  two  or  three  interviews  with  the  Plaintiff  on  that 
dajs  and  it  being  suggested  by  Mr.  Venning^  that  a 
private  individual  ought  to  give  a  larger  annuity  than 
government,  as  his  security  was  not  so  good,  Mr.  Pawis 
required  that  the  annuity  to  be  granted  to  his  sister  by 
the  Plaintiff  should  exceed  what  government  would 
grant ;  and,  after  some  discussion  as  to  the  amount,  the 
Plaintiff  at  length  agreed  to  give  18/.  more  than  the 
amount  of  a  government  annuity,  and  the  bargain  was 
finally  settled  on  that  footing,  subject  to  the  approval  of 
Miss  Pamis. 


1846. 
Carpmabl 

V, 

Powis. 


The  principle  being  agreed  upon,  the  question  neces- 
sarily came^  what  was  the  amount  of  an  annuity  for  life 
which  government  would  grant  Miss  Pawis  for  the  sum 
of  1800/.?  And  Mr.  Pcnois  (acting  as  the  agent  of  Miss 
Pamis)  undertook  to  obtain  from  a  friend  of  his,  in  the 
National  Debt  office,  a  statement  as  to  the  amount  of  such 
annuity ;  and  it  was  arranged  between  the  Plaintiff  and 
Mr.  Pawis  that  they  should  meet  again  on  the  7th  to 
complete  the  business.  On  the  same  day,  Mr.  Pawis 
informed  Mr.  Venning  of  what  he  had  done,  and  also 
obtained  from  a  Mr.  CiUhbert  of  the  National  Debt 
office  a  statement  in  writing  as  to  the  amount  of  the 
annuity  which  government  would  grant  for  1800/.,  upon 
a  female  life  of  his  sister's  age. 


The  statement  in  writing  was  as  follows :  —  '^  At  the 
present  price  of  3  per  cents,  viz.  90f,  1800/.  money 
would  yield  an  annuity  of  1582.  95.  6i2.  on  the  life  of  a 
female  aged  fifty-eight,  5lh  October  1839."  This  paper 
was  shewn  by  Mr.  Pawis  to  the  Defendant  on  the  6th 

D  3  October 


58 


CASES  IN  CHANCERY. 


1846. 


October^  and  he  said,  in  his  evidence,  that  he  communi- 
cated to  her  the  amount  of  the  annuity,  and  the  principle 
on  which  it  had  been  calcubited*  Though  it  appeared 
highly  probable  that  the  fact  was  so,  yet,  in  her  answer. 
Miss  Pawis  said,  that  she  only  recollected  being  told, 
that  the  Plaintiff  had  agreed  to  grant  her  an  annuity»of 
176/*  10s. 


On  the  7th  OeMer,  Mr.  Pawis  produced  the  state- 
ment of  Mr.  Qitkberi  to  the  Plaintiff,  by  whom  it  was 
relied  upon ;  and  upon  this  statement,  made  to  one 
party  by  the  agent  of  the  other,  it  was  agreed,  that  for 
the  purchase  money  of  18001^  which  was  owing  by  the 
Plaintiff  to  Miss  PawiSf  the  PUintiff  should  grant  to  her 
an  annuity  for  her  life  of  176/.  10s.,  being  ISL  Of.  6dL 
more  than  the  amount  or  sum  of  I  SSL  9s.  6(L  stated  in 
die  paper,  6d.  beyond  the  amoont  stipulated  being 
added  for  the  purpose  of  an  easier  division  into  quarterly 
payments.  The  result,  without  any  statement  respect- 
ing the  mode  in  which  the  amount  of  the  annui^  was 
calculated,  was  reduced  into  writing,  and  by  the  memo- 
randum, dated  the  7th  October  1889,  and  signed  by  the 
Plaintiff,  and  by  Thomas  Poms  for  LetiHa  Ponms^  it  was 
expressed,  that  the  Plaintiff,  in  consideration  of  1800/1 
to  be  paid  to  him  by  Miss  Powisy  agreed  to  grant  her 
an  annuity  of  176/.  10s.  to  be  paid  and  payable  as 
therein  m^itioned  during  her  life,  and  she  agreed  to 
purchase  the  same  on  those  terms. 


Besides  the  statement  of  Mr.  PawiSj  there  was  also 
the  evidence  of  Mr.  Smi/i,  the  Plaintiff's  solicitor,  and 
of  Mr.  Venning^  the  solicitor  of  Miss  PamiSf  that  Mr. 
Vermifig  brought  to  the  meeting  of  the  7th  of  Odobar^ 
the  memorandum  of  the  intended  agreement,  with  the 
amount  of  the  annuity  in  blank,  which  was  to  be  supplied 
at  the  meeting ;  that  at  the  meeting,  the  Elxhibit  EL, 

containing 


Powis, 
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eontnining  the  statement  of  Mr.  Cuthberf^  was  produced,        1846. 
for  the  purpose  of  shewing  the  amount  of  the  annuity ;    ^f^^^^"^ 
that  Mr.  Powis  stated,  that  he  had  brought  it  from  the        _  r. 
Government  annuity  office,  and  that  the  amount  of  the 
annuity  to  be  paid  by  the  Plaintiff  was  fixed  by  the  cal 
culation  contained  in  that  document 

The  deed  by  which  the  annuity  was  granted  was 
dated  the  8th  day  ofjanuajy  1840,  and  the  annuity  was 
paid  without  objection  till  the  month  of  January  1844, 
when  the  Plaintiff  discovered,  that  the  statement  made  to 
him  on  the  7th  of  October  18S9,  that  at  the  then  price 
of  3  per  cent,  consols,  1800/.  would  yield  an  annuity  of 
158/.  9s.  6d.  on  the  life  of  a  female  aged  fifty-eight, 
was  erroneous,  and  that  the  sum,  stated  in  Mr.  Cuih' 
berCs  paper  as  the  amount  of  annuity  which  1800/. 
would  yield,  ought  to  have  been  1S6/.  6s.  9^c/.,  instead 
of  158/.  9s.  6dl,  and,  consequently,  that  the  Plaintiff  had, 
by  mistake,  granted  an  annuity,  exceeding  by  22/.  and 
upwards,  the  amount  of  the  annuity  which  he  had 
agreed,  and  really  intended,  to  grant. 

He  requested  Miss  Pcnois  to  relieve  him  from  the 
effect  of  this  error,  which  she  refused  to  do ;  whereupon 
this  bill  was  filed,  praying  that  the  deed  dated  the  8th 
day  of  January  1840,  whereby  the  Plaintiff  granted. to 
Letitia  Powis  an  annuity  of  176/.  IO5.,  might  be  recti- 
fied and  reformed,  by  substituting,  in  place  of  the, 
annuity  of  17621  10s.,  an  annuity  of  154/.  6;.  9id.;  or, 
if  the  Court  should  be  of  opinion  that  the  Plaintiff  was 
not  entitled  to  that  relief,  then  that  the  deed  and  the 
agreement  of  the  7th  of  October  1889  might  be  de- 
clared void,  and  be  delivered  up  to  ^the  Plaintiff  to  be 
cancelled.  The  bill  also  prayed  such  accounts  and  relief 
as  might  be  consequent  upon  the  dedsion  of  the  Court, 
and  further  relief. 

D  4  The 
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1 846.  The  defence  of  Miss  PawU  wa8»  that  she  simply  agreed 

to  pnrchate  an  annuity  of  176/.  lOt.9  and  never  auiho* 
rised  her  brother  to  accept  any  leis.  That  she  had  no^ 
thing  to  do  with  the  mode  of  calculating  the  amount, 
or  with  any  reference  to  the  amount  of  annui^  which 
would  be  granted  by  government.  She  looked  only  to 
the  amount  ofiered  to  her  —  she  desired  to  have  more, 
and  reluctantly  consented  to  so  little^  and  would  not 
have  consented  to  less. 

The  cause  now  came  on  for  hearing. 

Mr.  Turner  and  Mr.  Stevens^  for  the  Plaintiff.  It  is 
clearly  settled,  that  when,  by  accident  or  mistake^  a 
deed  is  framed  contrary  to  the  intention  of  the  parties, 
in  their  contract  on  the  subject,  this  Court  will  rectify 
the  deed,  and  make  it  consonant  with  the  real  intention. 
MitfordCs  PL  lS8.(a),  1  SUny^s  Eq.  Jur.  136.  et  seq^ 
Baker  v.  Paine  (6),  Bamsboiiom  v.  Gosden.  (c)  The 
Court  will  reform  an  instrument  inconsistent  with  the 
true  agreement,  even  at  the  suit  of  the  party  who  drew 
it :  BaU  v.  Stories  (d)  Here  it  is  clearly  proved,  that 
there  has  been  a  mistake  as  to  the  amount  of  the  an« 
nuity ;  and  the  Court  must  either  rectify  the  instrument 
by  reducing  the  annuity,  or  set  the  deed  aside  altogether. 

The  contract  for  the  purchase  of  the  freehold  houses 
was  independent  of  that  for  the  annuity,  and  will  there- 
fore stand,  though  the  latter  be  set  aside:  Cdycr  v. 
Clay  {jt\    Tliey  also  cited  Clapham  v.  ShUliio.  (g) 

Mr.  Kindersley  ofad  Mr.  MalinSt  for  Miss  PffociSf  did 
not  dispute  the  jurisdiction  of  the  Court  in  a  clear  case, 

but 

(a)  4th  ed.  (d)  1  5iiit.  ^  St.  210. 

(6)  1  Ves.  sen.  457.  (r)  7  Bear.  188. 

(c)  1  Fes.  ^  B.  ie5.  \g)  7  Bew.  146. 
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but  coDteoded,  that  in  this  case,  the  proof  was  insuf- 
ficient, and  could  not  be  acted  on  against  the  distinct 
denial  contained  in  the  Defendant's  answer*  They  ar- 
gued that  where  a  party  sought,  on  the  ground  of  .error 
or  mistake,  to  vary  a  deed  executed  by  him,  it  was 
incumbent  on  him  to  produce  proof  of  the  clearest 
possible  description.  Lord  Thurltm  thought  that  'Ht 
should  be  proved  as  much  to  the  satisfaction  of  the 
Court  as  if  it  were  admitted,"  and  added,  '*  the  diffi- 
cult of  this  is  so  great,  that  there  is  no  instance  of  its 
prevailing  against  a  party  insisting  that  there  was  no 
mistake : "    Lord  Imham  v.  Child,  (a) . 


1846. 

Carpmael 
Powfs. 


In  the  Marquis  T&amshend  v.  Statigroom  (i),  Lord 
Eldon  observed,  **Lord  Hardoricke  saying  the  proof 
ought  to  be  the  strongest  jpossiblCf  leaves  a  weighty 
caution  to  future  judges ;"  and  he.  refers  to  Lord  TAw' 
loafs  opinion  that  the  evidence  should  be  **  of  the 
highest  nature,  for  he  adds,  that  it  must  be  irrefragable, 
evidence.**  Lord  Ekbn  afterwards  observes,  *' I  agree, 
those  producing  evidence  of  mistake  or  surprise,  either 
to  rectify  an  agreement,  or  calling  upon  the  Court  to 
refuse  a  specific  performance,  undertake  a  case  of  great 
difficulty  ;'*  and  in  that  case  he  held  that  <*  the  evidence 
must  be  taken,  due  regard  being  had  to  the  answer, 
and  the  Court  was  not  to  decide  upon  the  allegation  as 
to  probability  against  the  answer,"  by  which  the  agree- 
ment was  positively  denied ;  and  he  dismissed  the  bill 
with  costs. 

Again  in  Beaumont  v.  Bramley  (c),  Lord  Eldon  says : 
**  In  cases  of  this  nature,  great  weight  must  be  given 
to  what  is  reasonably  and  properly  sworn  on  the  part 

of 


(a)  1  Bro.  C.  C.  p.  93 
ib)  6  res.  p.  333. 


(c)  Twm,4rB.  51, 
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1846.  of  a  Defendant)  because  it  must  be  a  very  strong  case 
that  would,  even  in  a  recent  transaction,  operate  to 
overturn  or  vary  a  solemn  instrument;  and  after  the 
lapse  of  so  long  a  time,  it  must  be  a  case  that  leaves  no 
reasonable  doubt^  a  case  that  must  satisfy  the  omscience 
oftheCourt,''&c 

They  argued  that  there  bad  been  no  misrepresent- 
ation ;  that  the  Defendant,  in  her  deaUng,  had  regard 
only  to  the  amount  of  the  annuity,  without  any  reference 
to  the  mode  in  which  it  was  to  be  calculated,  and  had 
given  no  authority  to  Mr.  Poms  to  enter  into  any  such 
arrangement  in  her  behal£ 

That  the  Plaintiff  was  bound  to  shew  that  he  had 
been  hitherto  unable,  with  reasonable  diligence,  to  dis- 
cover the  alleged  error ;  and  it  was  the  more  necessary 
in  this  case,  where  the  consideration  depended  on  a  life, 
and  where,  on  the  one  hand,  the  Plaintiff,  for  five  years, 
had  taken  the  chance  of  the  determination  of  the  an-^ 
nuity  by  the  death  of  the  Defendant,  and  where,  on  the 
other,  the  Defendant  had  regulated  her  annual  expen- 
diture on  the  faith  of  the  validity  of  the  agreement. 

They  insisted  that  if  the  transaction  as  to  the  annuity 
was  to  be  disturbed,  the  sale  of  the  freehold  which  de- 
pended on  it  ought  also  to  be  rescinded. 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls  said  he  would  take  time 
to  consider  the  case  on  the  authorities,  and  on  the 
evidence. 


The 
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IHt  Master  ^the  Roixs. 

Notwithstanding  the  evidence  of  Mh  Powisj  and  con- 
sistently with  its  perfect  truth,  it  may  easily  be  be- 
lieved that  Miss  Pawis  attended  so  exclusively  to  the 
ainount  of  the  annuity  she  was  to  have,  and  relied,  as 
to  every  thing  else,  so  much  upon  her  brother  and  lier 
solicitor,  that  she  reflected  not  at  all  upon  the  mode 
of  calculating  the  annuity, 'and  was  very  little,  if  at  all, 
influenced  by  it,  and  afterwards  forgot  that  it  had  been 
stated  to  her. 


4846. 


GAapifA«i 

Powis. 
Nov.  24, 


Such  may  have  been  the  case ;  and  if  so,  the  result 
was,  that  she  meant  to  have  an  annuity  of  176/.  105. 
however  it  was  calculated ;  whilst  the  Plaintiff  meant  to 
give  an  annuity  of  176/.  10s.,  on  the  mistaken  notion 
imparted  to  him  by  Mr.  P(7m5,  that  it  was  18/.,  and  not 
more  than  18/.,  beyond  the  amount  of  an  annuity  which, 
at  the  same  time,  for  the  same  sum,  and  for  Uie  life  of 
the  same  person,  would  have  been  granted  by  govern- 
ment. 

The  evidence  and  the  circumstances  persuade  me^ 
and  I  think  I  ought  to  conclude,  that  Mr.  Pawis  did 
inform  his  sister  of  the  mode  in  which  the  annuity  was 
calculated,  before  he  signed  the  agreement  on  her  be- 
half; but  I  cannot  conclude,  that  she  would  have  autho- 
rised the  agreement  to  be  signed,  if  the  correct  amount 
of  an  annuity  exceeding  a  government  annuity  by  18^ 
had  been  proposed  for  her  acceptance. 


Under  these  circumstances,  I  think  that  a  decree  to 
rectify  or  reform  the  grant,  as  first  prayed  by  the  bill, 
cannot  be  made.  The  question  is,  whether  the  deed 
and  the  agreement  on  which  it  is  founded  ought  not  to 
be  declared  to  be  void. 

The 
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The  price  of  a  goTernmcnt  amiiuty  it  so  wdl  known, 
or  to  easily  ascertainable,  tbat  if  Mr.  Catpmad  had 
either  relied  on  his  own  knowledge,  or  on  others  un- 
connected with  the  Defendant,  I  think  that  I  should 
not  haTe  thought  him  entided  to  any  relief;  but  it  is 
evident  that  he  relied  on  the  information  obtained  by 
MrmPoms,  Mr.  Pamis  indeed  oflered  to  procure  the 
inronnation.  He  did  obtain  and  communicate  it  to  the 
Haintifl^  who  relied  upon  it,  and  entered  into  the  agree- 
ment on  the  credit  of  it.  It  turned  oat  to  be  erroneous ; 
but  before  the  agreement,  and  till  long  after  the  agree- 
ment, Mr.  Pcfwis  appears  to  have  had  no  reason  what- 
ever to  suspect  that  there  was  any  error.  He  adopted 
it  implicidy,  on  the  authority  of  Mr.  CuMerif  and  very 
innocently  produced  it  to  the  Plaintiff  as  a  true  state- 
ment of  that,  upon  which  the  amount  of  the  annuity 
was  to  be  calculated.  If  the  Plaintiff  was  guilty  of  any 
error  or  laches,  it  was  in  giving  too  much  credit  to  the 
statement  which  had  been  adopted  and  communicated 
to  him  by  the  Defendant's  agent  as  true.  I  do  not 
think  that  there  was  any  fraud  whatever;  but  un- 
doubtedly there  was  a  mistake^  and,  in  such  a  matter,  a 
very  serious  one,  and  I  do  not  think  that  the  circum- 
stances of  this  case  are  such  as  would  justify  the  Court 
in  saying,  that  the  Plaintiff  should  be  held  to  the  con- 
sequences. 


I  am,  therefore,  of  opinion  that  the  grant  of  the  an- 
nuity, and  the  agreement  for  granting  it,  ought  to  be 
declared  to  be  void ;  and  Mr.  Carpmael  having  offered 
to  limit  his  relief  to  the  time  when  the  bill  was  filed,  I 
think  tbat  an  account  ought  to  be  taken,  from  that  time, 
of  the  monies  which  have  been  paid  by  the  Plaintiff  to 
the  Defendant  on  account  of  the  annuity ;  and  also  an 
account  of  what  is  due  from  the  Plaintiff  to  the  Defend- 
ant in  respect  of  the  1 800/.,  and  the  interest  thereof, 

and 
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and  that  apon  payment  by  the  Plaintiff  to  the  Defend- 
ant of  what  is  due  on  the  balance  of  such  accounts,  the 
grant  and  the  agreement  ought  to  be  delivered  up  to  be 
cancelled. 


M 


In  re  GABRIEL.  Nov.\ZM,2\. 

IL  HENR  Y  BAIL  Y  entered  into  an  agreement  A.  agreed  to 

with  Mr.  Helps  to  take^a  lease,  **  and  to  pay  all  ^„^  ^  _» 

expenses  connected  with  the  said  lease."     Mr.  Helps  }^  expences. 

•  The  le&se  w&s 

employed  Messrs.  Gabriel  and  Newington,  his  solicitors,  prepared  by 
to  prepare  the  lease^  and  which,  at  the  request  of  Mr.      y  lowor's 

Henry   Bailtfy  was   made  out  to   Messrs.  Henry  and  delivered  his 

BiwardBaUy.  ^''^Z 

lessee.    The 

Messrs.  Gabriel  and  Newington  delivered  their  bill  ^  ^  order"to 

of  costs,  amounting  to  18/.  05.  6rf.,  to  Messrs.  Henry  taxthe  bill, 

1  -« »        *  «   ..  «    1      1  .11  ■       11        •»«•  on  an  allesa- 

and  Edward  Batly;  and  the  bill  was  headed,  '*  Messrs.  tion  that  he, 

Henry  and  Edward  Baily  to  Gabriel  and  Nemngton:'  ^S^S^'th? 

The  amount  being  objected  to,  the  sum  of  15/.  75.  6d*  sohcitor, 

was  tendered  and  refused.  Sl^y  l!? 

the  fiict,  the 

Messrs.  Henry  and  Edward  Baily  afterwards  obtained,  charged,  but"* 

expartej  the  common  order  for  taxation^  upon  the  alle-  without  costs, 

gation,  <*  that  they  the  said  Henry  and  Edward  Baily  difference 

had  employed  Messrs.  Gabriel  and  Newinglon  in  certain  ^'''S  ver> 
conveyancing  business,"  and  '*  that  the  bill  contained 
certain  charges  which  they  were  not  liable  to  pay." 

Mr.  /•  fV.  Collins  now  moved  to  discharge  the  order; 
and  one  of  the  grounds  of  irregularity  relied  upon  was, 
that  it  had  been  obtained  on  a  false  suggestion  that 

Messrs. 
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]846.       Messr&r.  JSa%  had  employed  the  solicitors;  whereas  it 
^'^\^*^    was  proved  that  they  had  been  employed  by  the  lessor, 
Oabribl,     and  it  was  only  by  virtue  of  the  special  agreement  be- 
tween the  lessor  and  lessees  that  the  latter  were  liable 
to  pay. 

Mr.  Elderfofh  eontrd.  The  bill  of  costs  having  already 
been  delivered,  the  allegation  was  immaterial. 

iTTie  Master  of  the  Rolls.  I  think  not,  because 
where  a  bill  of  costs  is  taxed  at  the  instance  of  the 
client,  the  taxation  takes  place  in  a  particular  mode, 
but  when  taxed  at  the  instance  of  a  third  party,  he  is 
bound  to  pay  all  that  the  employer  of  the  solicitor  is 
liable  to.] 

Here  the  solicitors  have  put  their  own  construction 
on  the  matter,  for,  by  their  bill,  they  have  charged 
Messrs.  Baily  as  their  clients. 

7)^^  Master  of  the  Rolls. 

I  will  consider  the  affidavits  and  order.  If  there  has 
been  an  irregularity,  it  must  not  be  allowed  to  prevail ; 
but  it  is  evident  that  the  more  important  thing  is  the 
costs  of  these  proceedings,  and  on  whom  they  will  fall.   , 


Nov.  21.  J%e  Master  of  the  Rolls  held  that  the  order  had 

been  improperly  obtained,  on  an  erroneous  statement, 
and  ought  to  be  discharged ;  but  he  disapproved  of  the 
litigation  on  so  slight  a  matter  of  difference,  and  gave 
no  costs. 
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WILLES  V.  DOUGLA&  ^8^7^ 

Jan.  29. 

npHE  testatrix  gave  the  remainder  of  her  funded  pro^  Gift  in  trust 
•*-  perty»  after  the  legacies  were  discharged^  and  at  the  jj^ygj^""^*^ 
decease  of  her  sister^  to  Francis  Willes  and  Charles  Johnson^  between  A,,B., 
upon  the  following  trusts :  —  "In  trust,  to  be  equally  ^IJrate  'from' 
divided  between  my  first  cousins  Man/  Johnson^  Charlotte  "  their  ** 
Lcfoellj  and  Lucy  Aiiiff  the  interest  arising  therefrom  to  for  « their  "  ' 

be  received  by  the  said  Francis  WiUes  and  Charles  John^  ■^'^  ^*c»  and 

at  **  their  " 

son^  the  trustees  for  the  same,  and  equally  divided,  share  decease,  to  be 

and  share  alike,  between  the  said  Mary  Johnson.  Char'^  divided 

^  »  amongst 

latte  LaoeUi  and  Ijucjf  Attjfy  separate  from  and  distinct  **  thev " 
from  thdr  said  husbands,  and  for  their  sole  use ;  and  at  Hd^^tha't  A 
their  decease,  to  be  divided  amongst  their  daughters."       ^^  and  C 

each  took  one 
third  for  life 

The  testatrix  died  in  1825;  her  sister,  the  tenant  for  with  remainder 
life,  died  in  1880;  Mrs.  Johnson  died  in  184S;  and  the  fi^i^^  ^o  her 


other  two  cousins,  Mrs.  LooeU  and  Mrs.  Aitj/f  were  still  daughters. 
living. 

The  three  cousins  had  daughters,  all  of  whom  were 
bom  in  the  life  of  the  testatrix. 

Upon  the  death  of  Mrs,  Johnson,  a  question  arose 
how  the  fund  was  to  be  distributed  for  the  future. 

Mr.  KindersUy  and  Mr.  Glasse,  for  the  PlaintiiTs,  the 
executors. 

Mr.  Hodgson  and  Mr.  J.  Baily,  for  Mrs.  Looelly 
claimed  to  be  entitled  to  a  moiety  of  the  dividends, 
on  the  ground  that  the  interest  was,  in  effect,  given 
to  the  cousins  **  equally  "  as  tenants  in  common,  and 
to  the  survivors  and  survivor  of  them  in  the  nature 

of 
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Willis 

V, 

Douglas. 


of  cross  remainders;  Ashley  v.  Ashley,  {a)  They  argued 
that,  as  the  fund  was  to  be  kept  together  in  the  hands 
of  the  trustees^  in  mass,  until  ^Uheir"  deaths,  that  is, 
of  all  the  cousins,  there  could  be  no  division  until  that 
period.  In  Malcolm  v.  Martin  {b)f  the  gift  was  to 
the  children  of  Mr.  Glass  deceased,  and  the  children 
of  Mrs.  I^fon  deceased,  to  be  equally  divided  between 
them,  and  at  their  decease  the  same  to  be  divided  be* 
twixt  the  grandchildren  of  each, — Mr.  Glass  and  Mrs. 
Lyotif  and  there  being  grandchildren,  but  no  chil- 
dren, of  Mr.  Glass,  and  children  and  no  grandchildren 
of  Mrs.  Lyon,  it  was  held,  that  the  children  of  Mrs. 
I^on  should  take  the  whole  interest  for  their  lives,  and 
that  nothing  passed  to  the  grandchildren  till  the  death 
of  all.  The  Court  said  <<  the  tenancy  in  common  im- 
plied in  the  will  can  only  extend  to  the  interest;  but 
the  principal  being  only  given  over  after  the  death 
of  the  children,  occasions  a  necessity  to  consider  it  a 
joint*tenancy."  This  decision  was  followed  in  Pearce 
V.  Edmeades  (c),  where  the  gift  was  to  E.  and  G.  during 
their  respective  lives,  in  equal  shares,  and,  after  the 
decease  of  the  said  E.  and  G.,  unto  and  between  the 
children  of  E.  and  G.,  it  was  held  that  G.,  who  survived 
JS.,  was  entitled  to  the  whole  interest  during  his  life. 
That  on  the  death  of  the  survivor  of  the  cousins,  their 
daughters  then  took  per  capita :  Blackler  v.  Webb  (d) : 
for  on  any  other  construction  there  would  be  an  in- 
testacy, if  either  cousin  had  no  daughter ;  and  that  the 
Court  carefully  avoided  such  a  result. 


Mr.  Follettf  for  Mrs.  Alhf,  supported  the  same  con- 
struction, and  referred  to  Tucherman  v.  Jefferies  {e\  where 
there  was  a  devise  KoJane  and  to  Elizabeth,  <<  to  be  equally 

divided 


(d)  6  Simoru,  358. 

(A)  3  Sro.  C.  C.  50. 

(r)  3  Yaungc^C.  {Exc.)  246. 


(d)  2  P.  William,  383. ;    8 
JarmdHon  WiUi,llh 
(r)  4  Bac.  Abr.  467. 
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diTided  between  tbem»  during  their  natural  lives,  and 
after  the  deceases  of  the  said  Jane  and  Elizabeth^  to  the 
right  heirs  of  Jane  for  ever/'  It  was  held*  that  Jane 
and  Elisabeth  were  joint  tenants,  notwithstanding  the 
words  **  equally  to  be  divided  between  tliem." 

Mr.  Soupell,  Mr.  WiUcock,  Mr.  T.  H.  Hatt,  Mr. 
Coryf  Mr.  Purvis^  Mr.  Marshall,  Mr.  Borton^  Mr. 
Turner^  Mr.  Campbell,  Mr.  Teed^  Mr.  PiggotU  and  Mr. 
&  James^  commented  on  the  cases  cited,  and  argued  that 
the  cousins  took  as  tenants  in  common  for  life,  with 
remainder  as  to  one  third,  on  their  respective  deaths,  to 
their  daughters.  They  cited  Campbell  V.  Brcwnrigg  (a), 
to  shew  that  there  would  be  no  intestacy  in  case  of 
there  being  no  daughter  of  a  cousin,  but  that  the  shares 
>RrouId  go  to  her  representatives* 

Mr.  J.  Datbfi  in  reply. 

The  Master  of  the  Rolls. 

The  will  is  carelessly  expressed,  but  is  capable  of 
a  rational  construction. 

It  is  admitted  that  the  testatrix  has,  in  the  first  in- 
stance, given  the  property  to  the  three  cousins  abso* 
lutely  as  tenants  in  common,  but  that  this  absolute  in- 
terest is  afterwards  cut  down  by  the  subsequent  gift  to 
their  daughters.  It  is  to  be  observed,  that  in  this  be- 
quest, the  testatrix  has  used  the  word  *^  their''  on  four 
several  occasions.  She  gives  this  property  to  these  three 
ladies  separate  from  <Hheir"  husbands,  for  ^Hheir"  sole 
us^  and  at  ^*  their''  deaths  to  <<  their"  daughters. 
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*  In  the  first  instance  of  the  use  of  the  word  *'  tbeir,^ 
namely,  separate  from  *<  their  **  husbands,  it  clearly 
means  ^  their  several  and  respective  **  husbands.  It 
would  be  absurd  to  treat  the  expression  as  referring  to' 
the  class  of  husbands,  or  to  declare  that  the  share  of 
one  lady  was  to  be  independent  of  her  sisters'  husbands. 

Again,  the  property  being  given  to  them  as  tenantd 
in  common,  the  words  **  for  their  use  "  must  mean  *^  their 
respective  "  use. 

Thirdly,  ^'  at  their  decease "  cannot  mean  the  co^ 
temporaneons  death  of  all,  but  the  deaths  of  each 
respectively* 

If  this  be  so,  are  we  to  give  to  the  word  *<  their  *' 
a  different  meaning  when  used  on  the  fourth  occasion  ? 
I  think  not,  and  that  the  expression  *^  their  daughters  " 
means  their  respective  daughters.  So  that,  on  the 
whole,  each  cousin  takes^  one  third  for  life,  with  re- 
mainder to  her  daughters. 


Decree. 

'*  Declare  ooe^third  of  the  funded  property  of  the  testatrix  i;i 
divisible  amongst  the  daughters  of  Mary  Johnson^  deceased.^' 
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1846. 


REYNELL  v.  SPRYE.  2)«r.  n. 

THIS  was  a  motion  for  the'  production  of  docu-  The  title  of  i?. 
^  to  an  estate 

discoyered  by 
It  appeared,  that,  in  1843,  the  Defendant  Sprye  had^  to  give  a/^ 

by  some  means  or  other,  discovered  that  the  Plaintiff  a  moiety  of 
v>        »  .11.  .  .  1      ■  f  *"®  estates  for 

luyneu  was  entitled  m  reversion  to  a  considerable  estate,  his  exertions, 

ander  the  ultimate  limitation  in  a  will  of  a  person  of  *^» f°^  -^• 

^  was  to  pro- 

the  same  name.     In  this  matter,  Sprye  had  consulted  a  secute  the 
soUcttor  named  Young.  ^".Wcl^i?, 

through  his 

A  negotiation  was  entered  into  between  the  Defend-  "olicitor.after- 

^^  ,  ,     wards  took 

ant  Spfye  and  the  Plaintifi^   for  imparting  the  parti-  the  opinion 

culars  of  the  discovery,  which  ended  in  an  agreement  upon "he^e 
between  them,  that  Sprye  should  have  a  moiety  of  the  and  instituted 
estate  recovered,  as  a  remuneration  for  his  exertions  ^'^  ^  ^^^ 
and  trouble  in  discovering  and  investigating  the  matter;  ^^^^  o£R., 
and  that  Sprye  should  undertake  the  risk  and  expense  of  attorn^ 
of  the  leffal  proceedinirs  necessary  to  enforce  the  Plain-  pvenbyiJ.for 

^^,      •  f         m.  .  ,  1      '*>**  purpose. 

tm  s  nghts.     This  arrangement  was  assented  to  on  the  Held,  in  a  suit 
«d  of  June  184S,  and  on  the  18th  of  June  the  opinion  ^y^^hL"^* 
of  counsel  was  taken  by  Youngs  which  was  favourable  transaction, 
to  the  Plaintiff's  claim.  £.nd  to^^. 

duce  the  ^ 

The  arrangement  was  carried  into  effect  by  four  in-  ^^  opinion, 

straments,  dated  in  Jufy  1843,  and  prepared  by  Young*  documents     ^ 

The  first  was  a  power  of  attorney  from  the  Plaintiff  to  J-^^  j^'Jinspec- 

i^prye,  to  commence  and  prosecute  suits  concerning  the  tion,  the  same 

estates  in  the  Plaintiff's  name.    The  second  was  a  deed  nieged.        * 

Qf      In  the  same 

case,j?.,  wish- 

hig  to  purchase  the  remaining  moiety,  procured  his  solicitor  to  Mrrite  him  a  letter  to 

show  to  A.,  and  calculated  to  induce  him  to  sell.    R,  agreed  to  sell.    Held,  in  a  suit 

to  set  aside  the  sale,  that  the  letter  was  not  a  privileged  communication. 

B  2 
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1846.       of  indemnity  from  Sprye  to  the  Plaintifl^  against  all 
TT"^^^^^    costs,  &C.  incurred  in  consequence  of  any  suit,  &c.  oom- 
V.  menced  in  the  Plaintiff's  name,  under  the  power  of 

attorney.  The  third  was  a  conveyance  by  the  Plaintiff 
to  Sprye  and  his  family  of  a  moiety  of  the  estates;  and 
the  fourth  was  a  codicil  to  the  Plaintiff's  will,  ratifying 
the  conveyance  of  the  moiety  of  the  estate.  Young  re- 
quested to  be  furnished  with  'an  authority  from  the 
Plaintiff,  **  as  his  solicitor,**  to  take  proceedings  in  re* 
lerence  to  the  property,  but  it  did  not  appear  that  any 
had  been  given.  Youngs  however,  from  the  instructions 
o(  Sprjfe  9tc\Ang  under  the  power  of  attorney,  commenced 
and  prosecuted  a  suit  of  Reynell  v.  Reyndl  (a),  against 
the  parties  in  possession  in  respect  of  the  property. 

Sptye  afterwards  became  desirous  of  purchasing  the 
remaining  moiety  of  the  property,  and  for  the  purpose 
of  opening  the  matter  to  the  Plaintiff^  and  to  forward 
bis  views,  Sprye^  in  April  1844,  wrote  to  Young  the 
rougli  sketch  of  a  letter  which  Young  was  to  write  to 
hiqfi  Sptye,  with  a  view  of  shewing  it  to  the  Plaintifi^ 
A  letter  was  accordingly  sent,  dated  the  17th  o(  Aprils 
which  enlarged  on  the  diflSculties  of  the  case,  and  was 
intended  to  induce  the  Plaintiff  to  come  into  an  ar^ 
rangement  for  the  sale  of  the  remaining  moiety  of  the 
property* 

Ultimately,  in  May  1844,  the  Plaintiff  agi*eed  to  sell 
the  remaining  moiety  to  Sprye  for  5000/.,  but  the  pur- 
chase had  not  been  completed,  nor  the  purchase  money 
paid. 

In  1 846,  the  tenant  for  life  died  without  issue.  Tho 
estate  then  came  into  possession,  and  the  Plaintiff,  hav- 
ing obtained  the  full  benefit  of  the  Defendant's  knowledge 

and 

(a)  Reported  on  a  point  of  practice,  7  Beavan^  82. 
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and  exertions,  filed  this  bill  against  Sprye  and  Young  1846* 
to  set  aside  the  whole  transaction,  on  different  allegations 
of  fraud,  concealment,  and  influence,  which  it  is  unneces- 
sary to  mention.  The  Defendants  put  in  their  answers, 
admitting  the  possession  of  various  documents ;  and  the 
question  on  the  present  motion  was,  whether  the  De- 
fendants were  bound  to  produce  the  case  and  opinion  of 
counsel  of  the  18th  of  Jwie^  or  the  proceedings  in  the 
suit  of  Beynell  v.  BeytieUf  or  the  letter  of  the  1 7th  of 
Jpril  1 844,  all  of  which  were  admitted  to  be  in  their 
possession* 

Mr.  ShapteTf  in  support  of  the  motion,  contended,  that 
the  Defendants  were  bound  to  produce  the  documents  in 
question ;  that  the  opinion  was  taken  as  much  for  the 
benefit  of  the  Plaintiff  as  of  Sprye,  and  that  they  both 
had  a  common  interest  in  it  Secondly,  as  to  the  pro- 
ceedings in  the  suit  of  Beynell  v.  BeyneU^  it  was  the  suit 
of  the  present  Plaintifi^  and,  though  conducted  at  the  risk 
olSpryCj  it  was  prosecuted  for  the  joint  benefit  of  both. 

Thirdly,  that  the  letter  from  Young  to  Sprye  was 
not  privileged,  for  it  did  not  relate  to  matters  within 
the  ordinary  scope  of  a  solicitor's  duty ;  Carpmael  ▼. 
Pcfms{a)\  that  the  Plaintiff  insisted  that  a  fraud  had 
been  practised,  and  that  this  gentleman  had  acted  not  in 
his  quality  of  solicitor,  but  as  particeps  criminis. 

Mr.  Kinderdey  for  the  Defendant  Sprye^  and  Mr. 
Turner  for  Young*  Young  acted  on  the  retainer,  and  as 
the  solicitor  of  Sprye  alone;  and  the  Plaintiff  had  no 
right  to  interfere  with  him,  nor  could  he  have  sustained 
any  action  against  him,  if  he  had  been  guilty  of  any  neg- 
ligence in  the  proceedings  in  BeyneU  v.  ReyneU.     All 

com- 

(a)  1  PhiWpi,  p.  692. 

E  S 
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1846.  communications,  therefore,  between  Spn/e  and  Yotmg 
are  privileged,  including  the  letter  in  question.  The 
Plaintiff  says  a  fraud  has  been  committed;  but  the  truth 
of  that  allegation  cannot  be  determined  on  a  motion 
for  the  production  of  papers. 

[The  Master  of  the  Rolls. 

The  Plaintiff  undertakes  to  shew,  from  the  admissions 
in  the  answer,  that  these  two  Defendants  were  acting  in 
concert  together.  Surely  a  solicitor  cannot  in  a  case  of 
fraud  protect  himself  by  merely  saying  that  he  is  an 
honest  solicitor.] 

Where  an  attorney  is  employed  by  a  client  to  trans- 
act professional  business,  all  the  communications  which 
pass  between  them,  in  the  course  and  for  the  purpose  of 
that  business,  and  not  those  only  which  relate  to  litiga- 
tion commenced  or  in  contemplation,  are  privileged  com- 
munications ;  Herring  v.  Clcbery  (a),  Jone$  v.  Pugh.  (i) 
The  opinion  was  taken  at  the  expense  and  for  the  pur- 
pose of  Sprye  alone,  and  is  therefore  privileged,  though 
no  suit  was  pending. 

As  to  the  papers  in  "Reynell  v.  Reynellf  they  are  pri- 
vileged in  this  suit  as  well  as  in  the  suit  of  ReyneU  v. 
Rej/neU.  This  was  decided  in  Holmes  v.  Baddeley  (c), 
on  appeal  from  this  Court,  (d)  ReyneU  v.  ReyneU  was 
the  suit  of  Sprye^  though  conducted  in  the  name  of  the 
Plaintiff. 

The  Master  of  the  Rolls  (without  hearing  a  reply) 
said,  I  think  the  Plaintiff  is  entitled  to  the  production  of 
the  case  and  opinion  o^  June  1843,  of  the  documents  in 

ReyneU 

(a)  1  Pkmp9,  91.  (c)  1  Pm.  476. 

(6)  lb.  96.  (d)  6  Beavany  521. 
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BeyneU  v.  lUynettj  and  of  the  letter  of  the  17th  of  April       1846. 
1844. 

Whatever  may  be  thought  of  the  policy  of  restricting 
discoveiyy  yet  when  a  rule  is  established,  it  is  the  ordi- 
nary part  of  my  duty  to  follow  it;  and  if  this  case  came 
within  the  authorities  cited,  however  unfortunate  the 
result  might  be,  I  should  feel  myself  bound  to  follow 
them;  bat  I  do  not  think  those  authorities  apply  to 
this 


It  appears  that  the  Defendant  Sjnyc  had  discovered, 
by  some  means  or  other,  that  the  Plaintiff  was  entitled 
to  rights  to  some  estates,  and  having  made  that  dis- 
covery, he  wrote  to  the  Plaintiff  a  letter  of  the  29th  of 
April  184S,  giving  an  intimation  of  those  rights,  and  he 
proposed  to  establish  them  upon  the  principle  of  **  no 
success  no  pay;"  that  is,  if  he  did  not  succeed  in  the 
establishment  of  the  Plaintiff^s  rights,  then  he  was  to 
receive  no  benefit  for  his  endeavours  to  do  so.  It  ap- 
pears that  on  the  12th  of  May  1843,  Young,  who  is 
made  co-Defendant,  wrote  a  letter  to  Sprye  for  the  pur- 
pose of  being  shewn  to  the  Plaintiff,  confirming  the  same 
rule  or  maxim  of  **  no  success  no  pay,"  and  shewing, 
that  the  Plaintiff^s  rights  were  to  be  prosecuted  upon  the 
terms  of  giving  one  half  of  the  estate  to  the  person  who 
had  made  the  discovery  of  the  Plaintiff's  right  thereto. 

The  Plaintiff  consented  to  this  arrangement,  and  the 
suit  for  the  recovery  of  the  estate  was  of  course  to  be 
prosecuted  both  for  the  benefit  of  the  Plaintiff  and  of 
Sprye,  who,  it  seems,  was  to  have  the  reward.  A  case 
was  stated,  and  counsel  was  consulted  on  it.  It  is  said, 
that  this  was  a  case  and  opinion  taken  for  Sprye  alone ; 
but  I  am  of  opinion  that  it  was  taken  for  both  Sprye  and 
the  Plaintiff,  the  one  being  as  much  interested  in  it  as 
the  other.     The  opinion  being  favourable,  the  several 

E  4  instruments 
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1846« 


instruments  ivere  prepared  for  carrying  this  arrange* 
ment  into  effect.  First,  there  was  a  power  of  attorneyi 
and,  secondly,  an  indemnity  to  the  Plaintiff  against  the 
liability  to  costs  of  the  suit;  thirdly,  a  conveyance  of  a 
moiety  of  the  estate  was  made  by  the  Plaintiff;  andf 
lastly,  a  codicil  to  his  will,  to  make  all  sure  for  the 
parties.  Upon  all  this  being  done,  a  suit  was  instituted 
for  the  recovery  of  the  estate  in  the  name  of  this  Plain** 
tiff,  but  under  the  arrangement  contained  in  the  agree* 
ment,  and  for  the  benefit  of  the  Plaintiff  as  much  as  of 
Sptye.  The  Plaintiff  had  given  an  authority  to  prosecute 
the  suit,  and  took  an  indemnity  against  the  liability  to 
costs ;  but  does  anybody  pretend,  that  the  Plaintiff  had 
not  a  right  to  know,  from  time  to  time,  every  thing 
which  was  done  in  the  suit  instituted  in  his  name  to  en- 
force his  rights,  and  upon  which  the  whole  interest  of 
Sprye  was  founded.  Young  was  assuming  to  act  under 
the  agreement  as  the  solicitor  of  the  Plaintiff;  and  I  am 
of  opinion  that  the  Plaintiff  had  a  right  both  to  know 
what  was  done  in  the  suit,  and  to  see  the  documents 
in  that  suit.  It  is  quite  a  different  case  where  a  Plain* 
tiff  is  prosecuting  a  suit  for  himself. 


The  only  other  point  raised  is  with  regard  to  the 
particular  letter.  In  respect  of  this  what  do  we  find 
done?  Why  this:  Spfye  writes  a  letter  to  Youjigf 
who  acted  as  the  professional  adviser  of  the  parties  in 
the  suit,  and  encloses  a  draft  of  a  letter  which  was  to 
be  written  to  himself,  Sprye,  for  the  purpose  of  being 
shewn  to  the  Plaintiff,  and  intended  to  operate  as  an 
inducement  upon  him  to  execute  the  conveyance  of 
his  interest  in  the  remaining  moiety  of  the  estate  for 
5000L;  and  this  was  ultimately  obtained  from  him. 
I  have  no  doubt  that  this  is  not  a  letter  written  in 
professional  confidence  for  the  purpose  of  obtaining 
the  advantage  of   professional  assistance;   for  Spryc^ 

having 
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having  a  particular  purpose  in  view,  makes  this  gen-        184-6. 
tleman  bis  tool,  and  not  his  adviser.     I  think  that  that 
letter  is  not  entitled  to  any  protection  whatsoever. 


Dec.  23. 
/»  r^  HARRISON.  1847. 

Jan.  28. 

nnHIS  was  a  petition  for  the  taxation  of  a  solicitor's  As  to  the  legal 

-■"    bill  which  had  been  paid  **  under  protest.*'  ment  of  aSiu" 

of  costs 

'    »      ^ »  •  ,    .         "  ""^^er  pro- 

Id  Febnumf  1846,  an  agreement  was  entered  into  test." 

between  the  mortgagor  (Parlabean)  and  his  mortgagee,      k^v^^*'* 

that   the  mortgaged  property  should   be  sold  and  the  Hvered  his  bill 

mortgagor  thereby  agreed  to  pay  "  all  usual  and  fair  ^^rmvly 

mortgagee's  costs  and  charges.'*  three  weeks 

before  the  day 
of  settlement. 
The  property  was  accordingly  sold ;  and  on  the  16th  A*  ^  ™5®'' 

of  October^  Mr.  Harrison^  the  mortgagee's  solicitor,  de-  was  objected 

livered  his  bill  of  costs  to  the  mortgagor's  solicitors,  which  f?.'  ^"^  ^J®  ^ 

amounted  to  65/.  125.      On  the  20th  of  October^  the  to  complete 

mortgagor's  solicitors  complained  that  the  bill  was  "  very  ^'''*®"' ^"1' 

heavy;"  and  they  stated,  that,  as  their  client  was  only  a  <he  mortgagor 

trustee,  there  would  be  no  alternative  but  to  tax  it  for  Srotttt^Held 

his  justification,  and  that  if  payment  should  be  insisted  ^^^  ^his  was 

on  at  the  time  of  the  completion,  *^  they  could  only  pay  to  authorize  a 

the  amount  in  full,  upon  the  understanding:  tliat  it  was  ^.^^on* 

...  ,,  ^  although  there 

paid  under  protest.  might  be  some 

over-charges. 
The  8th  o(  November  was  appointed  for  the  comple-  tionofthebill 
lion  of  the  purchases,  on  which  day  another  small  bill  ^e's's^H^ 

of  costs  of  8/.  6s»  was  delivered.     The  parties  met,  and  at  the  instance 

-      of  the  mort- 
ttie  gagor,  takes 
place  as  be- 
tween the  solicitor  and  the  mortgagee,  his  client 


38  CASES  IN  CHANCERY. 

1 846.  the  bill  was  objected  to;  but  the  oljjectionable  itenus  were 
^^^^^  not  pointed  out.  Mr.  Harrison^s  clerk  refused  to  cora- 
IIarrison.     plete  the  purchases  and  hand  over  the  deeds,  except  on 

payment  of  the  bills  of  costs;  but  he  offered  to  deduct  6/. 

This  was  refused,  and  the  bills  were  paid  in  full,  ''under 

protest,^'  and  a  receipt  was  given. 

This  petition  for  taxation  was  presented  on  the  14th 
of  November^  and  the  affidavit  made  in  support  of  the 
petition  specified  a  great  number  of  items  of  alleged 
over-charges  and  of  improper  charges;  but  the  principal 
objection  was,  that  the  greater  number  of  the  charges, 
though  maintainable  as  between  the  solicitor' and  his 
clients,  the  mortgagees,  were  not  properly  chargeable 
against  the  mortgagor,  or  as  between  mortgagor  and 
mortgagee.  The  affidavit  also  stated,  that  the  office  of 
the  taxing  masters  had  been  closed  for  the  vacation,  ex- 
cept upon  vacation  references,  until  the  29th  of  October. 

Mr.  Boitpell  and  Mr.  Elmdeyy  in  support  of  the  peti- 
tion, argued,  that  payment  had  been  obtained  by 
''pressure,"  and  had  been  made  "under  protest:"  that 
there  were  over-charges  and  improper  charges  in  the  bill, 
which  could  not  be  sustained  as  against  the  mortgagor, 
and  that  these  circumstances  justified  a  taxation  of  the 
bill  of  costs. 

They  cited  In  re  Wells  (a). 

Mr.  Kindersley  and  Mr.  Glasse,  contra.     There  has 

been  no  pressure  in  this  case:  the  payment  was  made 

voluntarily,  after  the  bill  had  been  delivered  three  weeks, 

during  which  period  the  petitioner  had  full  opportunity  of 

examining  it,  and  of  obtaining  an  order  of  course  for  its 

taxation. 
(a)  8  Bpavan^  416. 
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taxatioo.     The '^protest"  amounts  to  nothing:  a  party  1847. 

cannot,  upon  payment,  reserve  to  himself  the  right  of  tax*  ^^"*^ 

ation  by  protesting,  unless  there  be  other  circumstances  Harrison. 
to  justify  it;  and  over-charges  nione  are  not  sufficient. 

The  taxation,  at  the  instance  of  a  third  party,  takes 
place  as  between  the  solicitor  and  his  client;  and  a  mort- 
gagor  taxing  the  mortgagee's  solicitor's  bill  places  him- 
self in  the  position  of  the  mortgagee. 

The  Master  ^ihe  Rolls.  The  petitioner,  in  com<* 
mon  with  many  other  persons,  entertains  a  notion,  that 
where  costs  have  been  paid,  it  is  a  very  easy  thing  to 
undo  the  transaction,  and  that  nothing  more  is  necessary 
to  be  done,  than  to  make  ^'a  protest''  at  the  time^  and 
afterwards  to  discover  that  there  are  some  overcharges: 
these  two  things  alone  are  thought  sufficient  for  the  pur^ 
pose  of  obtaining  a  taxation  after  payment.  Now  I  take 
leave  to  say,  that  a  ** protest"  by  itself  is  of  no  value. 
I  do  not  know  what  it  means,  except  this,  that  the 
party  paying  gives  notice,  that  he  will  avail  himself  of 
every  circumstance  in  the  case  to  enable  him  afterwards 
to  upset  the  transaction.  This  is  what  it  really  amounts 
to,  although  parties  try  to  give  it  a  larger  effect. 

Another  erroneous  notion  is,  that  if  a  bill,  of  a  greater 
amount  than  a  solicitor  would  be  allowed  on  taxation, 
be  paid,  and  if  that  payment  be  accompanied  by  an  in<* 
timation  of  an  intention  to  tax  the  bill,  that  this  is  suffi- 
cient to  obtain  an  order  for  taxation.  I  take  leave  to 
say  that  this  has  never  been  held,  and  that  it  has  always 
been  considered,  that  a  man  may  pay  to  a  solicitor  more 
than  the  legal  charges;  and,  if  be  do  it  voluntarily,  and 
without  circumstances  affecting  the  jsolicitor  with  fraud, 
or  improper  conduct,  this  Court  will  not  afterwards 
interfere. 

This 
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1847*  This  petition  is  also  misconceived  in  this  respect:  it 

^T^"*^  proceeds  on-  the  notion  that  a  mortgagor,  having  settled 
JIarrisok*  an  account  with  the  mortgagee  and  paid  the  bill  of  the 
mortgagee's  solicitor,  is  entitled j  in  this  jurisdiction  by 
petition,  to  quarrel  with  the  account  so  settled,  and  tax 
the  costs  of  tlie  solicitor,  not  as  between  him  and  his 
client  the  mortgagee,  but  as  between  the  mortgagor  and 
the  mortgagee ;  and  further,  that  if  charges  be  found 
in  the  bill  of  costs  which  the  mortgagee  could  not  main- 
tain in  an  account  between  him  and  the  mortgagor,  they 
are  to  be  disallowed*  Such  a  notion  is  entirely  erro- 
neous, and  so  much  of  this  petition  as  depends  on  this 
point  falls  to  the  ground* 

If,  in  the  case  of  7n  re  WeUsy  which  has  been  referred 
to,  I  laid  down,  as  has  been  supposed,  any  such  pro^ 
position  as  this  —  that,  where  a  bill  has  been  delivered  a 
full  fortnight  before  the  accounts  were  to  be  settled,  and 
where  every  opportunity  has  been  given  to  examine  it  (I 
do  not  say  to  tax  it,  because  some  difficulty  might  occur 
in  the  vacations),  a  taxation  may  be  obtained  by  merely 
shewing  over-charges, — if  I  laid  down  any  such  thing, — 
I  think  the  case  was  wrongly  decided;  but  if  I  held, 
where  a  bill  of  costs  is  delivered  at  the  time  of  the  set- 
tlement, and  an  opportunity  to  examine  is  refused,  the 
solicitor  saying,  ^^  you  must  either  pay  it,  or  the  settle- 
ment of  the  matter  for  which  we  have  met  cannot  be 
completed,**  —  if  I  held,  I  say,  that  a  payment  under 
such  circumstances  of  pressure  cannot  prevent  a  taxa- 
tion, I  think  the  case  of  In  re  Wells  was  right,  and  I  will 
make  a  like  order  under  like  circumstances. 

If  I  rightly  understand  the  facts,  this  case  is  reduced 
to  one  of  simple  over-charge,  in  a  bill  delivered  more 
than  a  fortnight  before  the  transaction  was  completed* 
If  that  be  so,  even  if  over-charges  do  exist,  I  do  not  think 

it 


CASES  IN  CHANCERY.  61 

it  is  a  proper  reason  to  open  the  bill,  and  order  a  tax-  1847* 

Ation;  and  this  petition  must^  therefore^  be  dismissed  ^"^^^^"^^ 

with  costs,  Harbison. 


*  1846. 

ROBINSON  V.  WALL  (a).  -Vor.  9.  lo.  ll. 

^  14.  10. 

^HIS  was  a  suit  for  specific  performance  under  the  a  life  interest 

•*•   following  circumstances :  —  '"  '"^'Sl^ 

o  was  sold  by 

auction 

Sir  Thomas  and  Lady  Cfiampnetfs^  in  her  right,  were  ^^i?"x5^ 
seiz^  of  certain  real  estates  of  considerable  annual  vendors  had 
Taloe,  for  the  term  of  her  life,  with  remainder,  in  de-  ^  agreement 
bait  of  her  issue,  to  Lady  Mostyn  and  her  first  and  3^'th  -M:,  that 

,  .        .,  be  should  bid 

Other  sons  in  tail.  32,000/.  and 

be  the  pur- 
chaser,  unless 
Sir  Thomas  Champneys  took  the  benefit  of  the  Insol-  a  higher  sum 

vent  Debtors'  Act,  and   the  Plaintiffs  Bobinson  and  idi^'*' 

GiUHt  were  his  assignees,  was  concetd- 

ed.    The  pro* 
perty  was  sold 
On  the  loth  of  November  1888,  the  assignees  put  up  to  the  De- 

Iheir  interest  in  the  property  for  sale  by  public  auction,  50,000/.    The 

the  conditions  of  sale  representinci:  that  the  sale  was  to  tenant  for  life 
,  10  afterwards 

be  **withoui  reserve.**    Flighty  by  his  agent  Wallj  be-  died.    Held, 

came  the  purchaser  for  the  sura  of  50,000/.  that  the  pro- 

^  '  ceedings  were 

tainted,  and 
In  November  18S9,  and  before  the  contract  had  been   perforamnce 
completed,  Sir  Thomas  Champneys  died  and  his  interest   c<>wld  not  be 
ceased ;  whereupon  Flight  refused  to  complete  his  con- 
tract, and  the  assignees,  in  April  1840,  instituted  this 
suit  for  a  specific  performance. 


The 


(a)  See  FUgU  ?•  Rolntuon,  8  Beao.  82, 
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1 846.  The  Defendant  Flight  discovered  (a),  that,  previous  to 

^^T^""^^^"^     the  sale,  a  course  of  dealins  bad  taken  place  between 
Robinson  ^  ^  .      .     .      j   . 

V.  the  assignees  and  Lord  Mosfyftf  which,  be  usisted,  in- 

^^^^'  validated  the  contract.  Lord  Mostyi  had  offered  to 
purchase  the  interest  of  the  assignees  for  85,000/.,  and 
an  agreement  had  been  come  to,  dated  the  IStb  of 
AuguU  18S8,  reciting  that  the  assignees  thought  it 
would  be  advantageous  to  accept  the  offer,  but  were 
advised  that,  under  the  statute  (6),  the  sale  ought  to  be 
by  public  auction;  that  they  were  willing  to  pot  9p 
such  interest  to  be  sold  by  public  auction,  and  to  sell 
the  same  to  Lord  Mosiynt  if  he  should  be  the  highest 
bidder ;  and  that  Lord  Mostyn  was  to  attend  at  the  sale 
and  bid  S5>000Z.,  on  the  understanding,  that  if  a  higher 
bidding  should  be  made  at  such  sale,  the  same  should 
be  accepted,  and  the  assignees  should  not,  in  that  event} 
be  required  to  accept  the  sum  of  35,000/.  After  other 
recitals,  it  was  witnessed  that  Lord  Mosfyti  contracted 
to  purchase  the  interest  of  the  assignees  for  95,000/. 
The  assignees  were  to  make  a  good  and  marketable 
title,  and  take  steps  to  procure  authority  to  sell,  and 
they  were  to  permit  a  sale  without  any  reserved  bidding, 
except  so  far  as  the  bidding  of  35,000/.  might  be  deenfed 
one.  And  if  Lord  Mosfyn  should  bid  S5,000il  or  more, 
and  there  should  be  no  bidding  higher  than  his,  he  was 
to  have  the  property  at  35,000/. ;  but  if  35,000/.  should 
not  be  the  highest  bidding,  and  he  should  not  make  a 
higher,  he  should  not  be  the  purchaser ;  and  he  under- 
took to  bid  35,000/.,  and  if  that  should  not  be  the 
highest,  the  deeds  might,  at  his  option,  be  void;  and, 
moreover,  he  was  not  to  be  bound  by  any  particulars 
of  sale  differing  from  the  deed,  unless  he  signed  a  copy. 

The  cause  now  came  on  for  hearing. 

Mr. 

(a)  From  Yewent  v.  Robhuortt         (b)  But  see  Wright  v.  Mauu" 
.11  Simotu,  105.  do',  4  Jfeav,  512. 
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Mr.  Kinderslejf  end  tir.Ckandless,  for  the  Plaintifis,  1846. 
argued,  that  Fligki  was  bound  to  perform  his  contract 
and  to  complete  the  purchase ;  that  there  had  not,  in 
&ct,  been  any  <' reserve  '^  to  the  vendors,  who  never  in- 
tended to  buy  in  the  estate  at  any  price ;  that  the  ar- 
nngement  with  Lord  Mostyn  amounted  to  this  only, 
that  the  Plaintiflb  had  thereby  secured  one  bond  fide 
bidder  to  a  given  amount;  and  that  as  the  other  bid- 
dings bad  far  exceeded  that  sum,  the  Defendant  had 
not,  in  the  least,  been  prgudiced  by  the  arrangemenu 

Mr.  Turner^  Mr.  Roupell^  and  Mr.  Rogers  for  the 
Defendant  Flight.  The  Court  exercises  a  discretion  in 
cases  of  specific  performance,  and  looks  narrowly  into 
the  circamstances  of  each  case,  to  see  that  there  has 
been  fair  and  open  dealing  on  the  part  of  the  vendor. 
Davis  V.  Sjipnonds.  {a)  Misrepresentation,  even  partial 
or  in  a  slight  degree,  vitiates  the  contract,  and  dis- 
entitles a  vendor  to  a  specific  performance:  Cadman 
V,  Homer  {b\  Viscount  Clermont  v.  Tasburgh  {c\  Brealey 
V.  CdUins,  (d) 

Here  tlie  vendors  have  been  guilty  of  such  sup- 
pression and  concealment  of  the  existing  facts  as  to 
disentitle  them  to  the  assistance  of  the  Court.  The 
property  was  sold  publicly,  "  without  reserve ;  **  yet 
there  was  an  existing  private  bargain,  which,  if  known, 
would  have  greatly  afiected  bidders,  and  this  was 
wholly  suppressed  and  concealed.  In  Meadams  v. 
Tanna'  (^),  Sir  «7.  Leach  explains  the  meaning  of  a 
sale  **  without  reserve."  He  says,  '^the  plain  mean- 
ing of  the  words  mthout  reserve^  in  a  particular  of  sale. 


is. 


(a)  \Cox,40ii,  (d)  Taunge,  317. 

(5)  18  Vet.  le.  (e)  5  Mad.  34. 

(c)  }Jac.J^  W.m. 
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1846. 


Robinson 
Wall. 


is,  that  no  person  will  be  employed  to  bid  on  behalf 
of  the  vendor,  for  the  purpose  of  keeping  ap  die  price. 
Here  a  person  has  been  employed  on  behalf  of  the 
vendor  to  keep  up  the  price,  and  the  vendor  can  have 
no  claim  to  the  aid  of  a  court  of  equity  to  enforce  a 
contract  against  the  Defendant,  into  which  be  may 
have  been  drawn  by  the  vendor's  want  of  faith." 


The  public  believed  that  Lord  Mostyn  was  bidding 
like  other  persons,  while  he  was  under  an  arrangement 
with  the  Plaintiffs  <^  to  keep  up  the  price,^  and  not  let 
the  property  go  under  35,000/.  He  acted  as  a  pufier 
for  tlie  benefit  of  the  Plaintiffs :  this  alone  invalidates 
the  contract:  Wheeler  v.  Collier  {a),  The  King  ▼. 
Marsfu  {b)  The  public  were  not  bidding  on  equal  terms 
with  Lord  Mostyn.  The  latter  was  not  to  be  bound  by 
the  conditions  of  sale^  or  the  qualifications  as  to  tide. 
He  was  to  have  '*  a  good  and  marketable  title,**  and» 
by  the  true  construction  of  the  private  agreement  be- 
tween the  pardes,  if  the  estate  was  knocked  down  to 
him  at  60,000/.  he  was  only  bound  to  pay  S5,000{i 

Again,  the  subject  matter  of  the  contract  is  gone,  and 
this  is  a  suit  merely  to  recover  the  50,000/.t  and  is» 
therefore,  the  proper  subject  for  an  action  at  law,  and 
not  for  a  suit  in  equity :  Harnett  v.  Yeilding.  {c) 

Mr.  BiltOH  for  the  auctioneer* 


lAu  Kinderdey^  in  reply,  argued,  that  Lord  Mostyn 
was  bound  by  the  conditions  of  sale,  his  counsel  having 
signed  and  approved  of  them;   that  die   true  con- 
struction 


(d)  Moody  4r  M,  }i3. 
(b)  3  Younge  ^  J.  331^  and 
see  Woodward  v.  Miiler^  %  CoH, 


279. :    ThomeU  v.  Homes,   15 
Mee.  4-  W.  367. 
(c)  2Sch.^  Lef.  549. 
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struction  of  the  deed  and  the  contract  and  intention 
of  the  parties,  was  not  that  Lord  Mostyn  was  to  have 
the  property  at  all  events  for  32,000/. ;  but  that  if  he 
thought  fit  to  bid  more,  he  was  bound  to  pay  the  full 
price  at  which  it  was  knocked  down  to  him.  That  the 
Plaintiffs  had  not  had  an  opportunity  of  proving  this. 


The  Master  of  the  Rolls.  ^^     ,^ 

^  Nop.  lo. 

This  bill  is  filed  for  the  specific  performance  of  an 
agreement,  entered  into  by  the  Plaintiffs  as  assignees 
of  Sir  Thomas  ChampneySi  an  insolvent  debtor,  for  the 
sale  of  the  estate  and  interest  of  the  insolvent  in  certain 
property  of  hb  wife  to  the  Defendant  Mr.  Flighty  who, 
by  bis  agent  Wall^  became  the  purchaser  thereof  by 
auction. 

Lady  Chan^ej^  the  wife,  was  entitled  for  her  life,  in 
possession,  to  estates  of  great  value.  The  interest  of 
her  husband  therein  was  vested  in  the  Plaintiffs  his 
assignees,  and  they  were  desirous  to  sell  the  same* 

Sir  Thomas  and  Lady  Champneys  were  both  of  them 
considerably  advanced  in  years,  and  in  default  of  issue 
of  Lady  Champnej^f  the  estates  were' limited  to  Lady 
Mosiyn  for  life,  with  remainder  to  her  son  in  tail,  and 
under  these  circumstances.  Lord  Mostyn  was  desirous  to 
purchase  the  whole  estate  and  interest  of  Lady  Champ' 
nofSf  as  well  the  interest  which  had  become  vested  in 
the  assignees  of  her  husband,  as  the  estate  and  interest, 
which  (subject  to  that  interest)  remained  in  herself, 
and  with  a  view  to  efiectuate  that  object,*  he  made 
certain  proposals  to  the  assignees  and  to  Lady  Champ' 
neys  respectively. 

Vol.  X.  F  The 
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1846.  Xhe  assignees  were  aware  tbal  a  sale  by  tkem  coald 

BoBiMsoii     only  be  valid  if  made  I7  aucdon^  and  tUnking  the  offer 
!'•  of  Lord  Mos^  advantageousi  they  endeavonredf  at 

the  same  timei  to  secure  to  the  creditors  of  the  insol- 
vent the  benefit  of  a  contract  with  Lord  Moshfti^  and  a 
better  bargauii  if  it  could  be  obtained  by  auction. 
Their  object  was  laudable^  whatever  might  be  the  diflB- 
Cttlty  of  attaining  it. 

On  the  other  hand.  Lord  Mostyn  did  not  wish  to 
purchase  the  interest  of  the  assignees,  unless  he  could 
also  purchase  the'  interest  of  Lady  Champnnfs^  and  hia 
proposal  for  the  purchase  of  the  several  interests^ 
though  necessarily  distinguished  in  respect  of  the  con* 
sidenittonSf  the .  payment  of  the  purchase  money  and 
the  conveyauoe,  was  intended  to'  be  the  foundation  of 
one  entire  contract. 

The  offer  of  Lord  Modyn  was,  to  pay  85,000^  for 
the  interest  of  Sir  Thomas  Champneyt  and  the  assignees 
in  the  estates  and  in  certain  stocks  and  sums  of  money 
to  which*  the  assignees  were  entitled. 

And  he  proposed  to  purchase  the  interest  of  Lady 
Champneys  for  an  annuity  of  400/.,  a  lease  of  a  pordon 
of  the  estates,  and  other  consideration. 

An  agreement  was  entered  into»  and  was  expressed 
in  a  deed  made  l)etween  the  Plaintiffs  of  the  first  part. 
Sir  Tliomas  Champneys  and  Lady  Champmys  of  the 
second  part,  .  Lord  Mostyn  of  the  third  part,  and 
Bateman  and  Lamtnce  of  the  fourth  part.  The  deed 
recced,  that  the  assiji^nees  were  of  opinion  that  it^oald 
be  extremely  advantageous  to  the  creditors  of  Sir 
Thomas  Champneys,  under  his  second  insolvency,  to  ac- 
cept the  proposal  of  Lord  Mostyn  to  purchase  the  in- 
solvent's 


Wall. 
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solvent's  interest ;  but  they  weve  advised  that  they  had        1846. 
DO  power  to  accept  it,  and  that  it  was  their  doty  to  sell     ^^^^^"^^^^"^ 
the  interest  of  the  assignees  by  public  auction,  as  di*  v. 

rected  by  the  statpte ;  that  they  were  willing  to  put  up 
such  interest  to  be  sold  by  public  auction,  and  to  sell 
the  same  to  Lord  Mostyn,  if  he  should  be  the  highest 
bidder  at  the  sale.  And  Lord  Mosfyn  was  to  attend  the 
sale,  and  bid  S5,000/L  for  the  purchase  of  the  interest 
sold,  on  the  understanding,  that  if  a  higher  bidding 
should  be  made,  the  same  should  be  accepted,  and  the 
assignees  shonld  not,  in  that  event,  be  required  to 
accept  the  said  sum  of  35,000/.  After  certain  other 
recitals,  it  was  witnessed,  that  Lord  Mostyn  contracted 
to  purchase  the  interest  sold  by  the  assignees,  and  as 
the  price  of  the  same,  to  pay  to  the  assignees  the  sum 
of  35,000^,  and,  as  the  price  or  consideration  for  the 
purchase  of  the  interest  of  Lady  Champneys^  to  pay  and 
give  the  considerations  therein  mentioned.  The  con- 
tract was  to  be  deemed  an  entire  contract,  so  that 
the  assignees  should  not  he  at  liberty  to  insist  on  the 
performance  of  the  same,  as  to  their  interest,  leaving 
an  expectant  or  .ulterior  interest  in  Sir  Tktmas  and 
Lady  ChampneifSt  or  vice  versd ;  but  if  Lady  Champney$ 
happened  to  die  after  the  sale,  and  after  Lord  Mo^ftCs 
purchase  at  the  auction  shonld  have  taken  effect,  but 
before  completion  thereof  then  the  assignees  and  Sir 
Thomas  C^angmeys  might  insist  on  the  payment  of  the 
35,000/.,  and  on  the  terms  mentioned.  A  good  and 
marketable  tiik  to  the  estate,  during  the  whole  life 
of  Lady  Champneys,  was  to  be  deduced  as  therein  men- 
tioned; and  if  such  title  should  not  be  made  out  to  the 
satisfaction  of  Lord  Mosfyn  or  his  counsel,  either  party 
was  to  be  at  liberty  to  make  void  the  contract  The 
asaigneea  wel*e  to  take  the  necessary  steps  and  use  their 
best  endeavours  to  obtain  the  necessary  authority  to 
tell  the  estate,  and  were^  if  they  obtained  it,  to  put  up 

F  2  the 
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1846.       the  estate  and  interest  to  sale  by  public  auction,  de- 
^^^^"^    scribing  the  same  and  the  claims  thereon,  and  permit 
V.  such  sale  to  take  place  without  any  reserved  price  or 

^^^'  bidding  in  the  nature  of  a  reserved  price,  save  and 
except  so  far  as  the  proposed  bidding  of  the  sutn  of 
85,000/.  by  Lord  Mosh/n  might  be  deemed  a  reserved 
price  or  bidding.  And  if  Lord  Mostyn  should,  at  such 
sale,  bid  the  sum  of  55,000/.,  or  any  higher  sum  for 
such  estate,  right  and  interest,  and  there  should  be  no 
higher  bidding  than  his,  the  estate  was  to  be  knocked 
down  to  him  at  such  bidding  of  85,000/.  But  if  such 
bidding  of  85,000/.  should  not  be  the  highest  bidding  at 
such  sale,  and  Lord  Mosh/n  should  not  think  fit  to 
make  any  higher  bidding,  then  it  was  agreed  that  such 
estate  should  not  be  knocked  down  to  him,  and  he  should 
not  be  the  purchaser,  or  bound  by  the  contract.  And 
he  undertook  to  bid  at  the  sale,  subject  to  the  con- 
ditions contained  in  the  deed,  the  sum  of  35,000iL  for 
the  purchase  of  the  interest  of  the  assignees.  But  if 
the  bidding  of  85,000/.  should  not  be  the  highest  at 
the  sale,  the  deed  should  be  thereupon  (at  the  option 
of  Lord  Moslyn)  null  and  void,  to  all  intents  and  pur- 
poses whatsoever.  And  it  was  provided  that  Lord 
Mostyn  should  not  be  bound  by  any  particulars  or  con- 
ditions of  sale,  which  might  be  prepared  on  behalf  of 
the  assignees  for  the  purposes  of  the  intended  sale  by 
auction,  differing,  in  any  respect,  from  the  terms  and 
agreements  contained  in  the  deed,  unless  a  copy  of 
such  particulars  and  conditions  should,  previously  to 
such  sale,  be  signed  by  him  or  his  solicitors.  There 
were  other  terms  which  do  not  appear  to  me  necessary 
to  be  noticed  on  this  occasion. 

By  this  deed,  as  it  appears  to  me,  the  assignees 
secured  a  bidding  of  85^000/.,  not  as  in  the  ordinary 
case  of  a  reserved  bidding  with  a  view  of  buying  in  the 

estate 
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(estate  for  the  vendor  himself  and  haying  a  resale  in       1846. 
case  no  higher  price  should  be  offered;  but,  in  pur-    ^^^^^ 
suance  of  their  contract,  and  for  the  benefit  of  the  v. 

insolvent's  estate,  with  a  view  to  secure  the  estates  sold        Wall. 
to  their  own  conditional  vendee  for  the  sum  of  85,000/. 
in  c»se  no  higher  price  should  be  offered.    Whether 
this  was  to  be  deemed  a  reserved  bidding  seems  to  have 
been  considered  as  doubtful,  but  it  was  stipulated  that 
there  should  be  no  other.     By  the  deed.  Lord  Mostyn 
was  to  have  a  good  title,  and  was  not  to  be  bound  by 
the  particulars  and  conditions  of  the  intended  sale  by 
auction,  unless  signed  by  himself  or  his  solicitor.    He 
was  to  be  released  from  his  contract,  if  there  was  any 
higher  bidding  and  he  did  not  think  fit  to  bid  still 
higher,    and  there  was  the    extraordinary  provision, 
that  if  he   bid  higher  than  d5,000A,  and  there  was 
no  other  bidding  higher  than  hisj  the  estate  should  be 
knocked  down  to  him  at  35,000/.    I  can  scarcely  think 
that  the  intention  of  the  parties  was  such  as  the  words 
of  the  clause  purport  to  express  it;  they  seem  to  be 
repugnant  to  the  intention  to  be  collected  from  other 
parts  of  the  deed,  and  if  the  question  had  arisen  be- 
tween   the  assignees    and  Lord  Moshftij   they   might 
liave  been  able  to  shew,  that  he  was  bound  to  pay  the 
full  amount  of  his  bidding,  even  in  the  case  contem* 
plated  by  the  clause. 

At  a  meeting  of  the  creditors,  held  on  the  1st  day  of 
Odcber^  18S8,  it  was  proposed  and  resolved,  that  the 
estate  and  interest  of  the  assignees  should  be  sold  on 
Saturday  the  10th  of  November  then  next,  and  it  was 
also  agreed  that  the  sum  of  S5,000A  should  be  fixed  as 
a  reserved  bidding. 

This  resolution  was  passed  upon  what  \^  stated  to  be 
a  full  explanation  of  the  state  of  the  insolvent's  estate ; 

F  3  and 
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1 3 16.       and  on  reading  the  several  deeds  execated  by  the  parties 

^^^^'^^"^    to  the  arrangement  entered  into  by  the  assiimees.  I 

ff,  must  consider  that  the  reserved  bidding,  mentioned  in 

Wall.       i^^  resolution,  had   reference  to  the  agreement  with 

Lord  Mostyfii  by  which  a  bidding  to  the  amount  of 

S5,000/.  was  secured.      It  seems  to  have  been  then 

thought,  that  the  stipulation  with  Lord  Mostyn  ought  to 

be,  or  at  least  might  be,  deemed  a  reserved  bidding. 

The  sale  took  place  on  the  10th  Nooembei'  1838. 
Particulars  and  conditions  were  printed  and  publbhed. 
it  was  expressly  stated,  that  the  property  was  to  be  sold 
^*  without  reserve ; "  no  reference  was  made  to  the  con- 
tract with  Lord  Mostyn ;  the  conditions  of  sale  were 
special ;  not  such  in  all  respects  as  Lord  Mostyn  was 
bound  by,  according  to  the  terms  of  the  deed,  unless  they 
were  previously  signed  by  him  or  his  solicitor. 

It  is  said  that  there  were  many  biddings  at  the  sale, 
and  that  the  biddings  made  on  the  behalf  of  Lord 
Mostyn  ultimately  reached  the  sum  of  49,800/.  The 
Defendant  Mr.  Flighty  by  his  agent  Wall^  bid  50,000/., 
and  signed  the  contract  as  usual  in  such  cases. 

On  the  1st  November  1839,  Sir  Thomas  Champneys 
died,  and  thereupon  the  interest  of  the  assignees,  except 
as  to  sums  already  accrued,  ceased. 

The  bill  was  filed  in  April  1840.  It  is  in  form  a  bill 
for  the  specific  performance  of  the  agreement,  but  the 
object  is  to  compel  Mr.  Flight  to  pay  a  very  large  sum 
of  money  for  a  comparatively  small  consideration :  to 
perform  the  contract,  which,  in  consequence  of  the  early 
death  of  Sir  l^mas  Champneys,  had  turned  out  to  be  a 
very  losing  bargain. 

Performance 
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•  »    •     •  • 

Performance  is  resisted  on  several  gronods.  1 8M. 


Wall. 


BOBINSON 

The  first  iSf  the  estate  was  ptofessed  -to  be  sold  with-  _v. 
out  reserdt^  and  wass6ld,  Withdnt  any  notice  bdng  given 
of  the  i^reement  with  Ijoxd: Mdsh/fs  by  which  a  bidding 
of  35,000/.  was  secured,  and  Lord  Mostyn  was  brought 
into  compedtion  with  the  pubK^  under  a  private  agree- 
ment with  the  vendors,  which  gave  him  advantages  over 
them.  By  that  agreement  his  risk  was  less  than  others, 
who  therefore  did  not  bid  in  competition  on  fair  and 
eqaal  terms,  or  on  the  unequal  terms,  which  may  alwisys, 
and  generally  do  exist  among  persons,  who,  with  every 
'variety  of  motive  and  with  dfffisrent  d^rees  of  know- 
ledge and  intelligence,  may  be  in  compe^on  as  to  the 
price  to  be  given;  but  on  unequal  terms,  in  *which  the 
advantage  was  given  to  him  by  private  arrangement 
"idth  the  vendors. 

It  is  said,  indeed,  that  the  advantage  appearing  to  be 
given  by  the  deed,  in  respect  of  the  title  and  the  con- 
ditions of  sal^  was  not,  in  fact,  possessed  by  Lord 
Ifosfyn,  because  his  counsel  had  approved  of  the  con- 
ditions ;and  it  appearing,  that  the  deed  which  contains 
the  agreement  was  not  introduced  into  the  cause,  till  it 
was  too  late  to  allege  and  prove  any  fiicts,  by  which  the 
apparent  eflect  of  it  might  have  been  traversed,  it  might, 
if  the  cause  had  turned  upon  that  point,  have  been 
proper  to  direct  an  inquiry  on  the  object.  But  inde* 
pendently  of  that  point,  which  is  by  no  means  im- 
tnaterial,  I  am  of  opinion,  that  whilst  this  deed  was  in 
force,  the  sale  ought  not  to  have  been  professed  to  be 
made  **  without  reserve.** 

r 
»  I 

In  <mt  sense,  there  was  no  reserve ;  a  reservation  of 
the  estate  to  the  Tendoi^s  was  not  contemplated  or  pro* 
tided :  the  estate  was  to  be  sold  in  any  event,  either  to 

F4  Lord 


Wall. 
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1846.       Lord  Moffyn  or  to  some  higher  bidder;  but»  in  another 
]^^^^     ^*®^>  **  ft  reserve  *'  has  been  considered  to  mean  a  re- 
V.  served  bidding,  or  the  reservation  of  a  right  for  the 

vendor  to  make  n  bidding,  for  the  purpose  of  enhancing 
or  keeping  up  the  price  or  preventing  the  estate  from 
being  sold  for  less  than  a  certain  sum.     Nov  Lord 
Mosiytif  by  his  iigreement,  had  made  it  his  duty  to  the 
assignees  to  advance  the  price  to  at  least  85,000/.,  to 
prevent  the  estate  from  beings  or  seeming  to  be  sold  for 
less  than  that  sum,  and  it  does  not  appear  to  me  to  make 
any  substantial  difference,  whether  such  a  bidding  is 
made  by  the  vendors  personally,  or  by  their  agent,  or 
by  a  person  who,  for  considerations  moving  from  them, 
has  entered  into  a  contract  with  them  to  do  it*     In  this 
case,  after  the  S5,000/.  had  been  attained  by  successive 
biddings.  Lord  Moshfti^  so  far  as  the  price  alone  was 
concerned,  might  be  a  fair  competitor  with  other  bidders. 
The  highest  bidder  was  to  be  the  purchaser,  truly  with- 
out reserve ;  but  the  auction  appears  to  me  to  have  com- 
menced in  error.    It  was»  from  the  beginning,  tainted 
with   reserve,  whilst  it  professed  to  be  '<  without  re- 
serve ; ''  and  when  we  add  to  this,  the  situation  in  which 
Lord  Mostyn  stood,  in  consequence  of  that  which  the 
parties  call  the  entire  contract,  and  the  interest  which  he 
had  acquired,  that  which  he  had  agreed  to  buy  from 
Lndy  Champneys^  I  think,  that  in  the  absence  of  any 
notice  of  his  agreement,  and  upon  a  sale  professing  to 
be  *^  without  reserve,"  the  auction  was  not  properly 
conducted,  ^nd  that  the  contract  thereupon  entered 
into  is  not  a  contract  of  which  the  Court  ought  to 
decree  a  specific  performance. 

I  am  of  opinion  that,  upon  these  grounds,  and  with- 
out relying  upon  the  other  objections  raised  by  the  De- 
fendant)  the  bill  must  be  dismissed  with  costs,  excq>t 

th^ 
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the  costs  occasioned  by  Uight  repadiating  tbe  agency        1846. 
of  IVall^  which  costs  must  be  borne  by  Flighi*  "r^^"^^"^ 


NpTB. — Affirmed  by  Lord  Cottenham,  lOth  July,  1847;  see  2 
PUUpty  372. 


•Wall. 


ROBINSON  V.  WALL  and  FLIGHT.  is47. 

Jem.  10» 

FLIGHT  V.  ROBINSON. 

rilHE  Plaintiff  Bobinson  filed  the  original   bill   for  By  the  Oe- 
•*"   specific  performance  of  an  agreement  to  purchase  J^'"  Orders, 
at  a  sale  by  auction,  and  which  at  the  hearing  was  dis-  bill  of  disco- 

mUsed  with  costs.  («)  I^SiTthe'" 

cause,  unless 

Flight  had  filed  his  cross  bill  of  discovery  {b\  insist*  otherwise 
ing  that  at  the  auction  there  had  been  a  reserved  bid-  ord^r>-   Held, 
ding  and  puflBng,  that  the  contract  had  been  abandoned,  will  not  vary 

and  that  the  assicmees  had  no  right  to  sell,  there  havinsr  J^'V^lCfinere- 

P     ,  ©  »  e  ly  because  the 

been  a  previous  msolvency.  Defendant . 

does  not 
.   make  the 
At  the  hearinff.  the  bill  had  been  dismissed,  on  the  whole  matters 

ground  of  a  private  contract  entered  into  between  the  discorery 

vendors  and  Lord  Mosfyti  previous  to  the  sale,  and  available 

which  was  proved  by  the  production  of  the  deeds.    Tbe 

other  grounds  of  defence  raised  by  the  cross  bill  were 

not  made  effectual,  nor  was  the  other  discovery  used. 

Mr.  Kinderdey  and  Mr.  ChandUsSy  for  the  Plaintiffs, 
now  argued,  that  the  Defendant  ^ight  ought  to  pay  so 
much  of  the  costs  of  the  cross  suit  as  related  to  the 

fraud, 
(a)  See  the  last  case.  {b}  8  Beav.  28. 


Wall. 
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1847*       fraud,  poffiog,  abattdotunent  of  the  contract,  and  the 
^j^^^     non-possession  of  a  saleable  interest.    ITiey  said  tbat 
V.  the  only  use  which  Flighl  bad  made  of  the  discovery 

was  the  production  of  the  deeds  between  the  assignees 
and  Lord  Mostyn^  and  that  these  might  have  beep 
obtained  without  suit,  for  the  Plaintiff  stated  by  thdr 
answer  to  the  cross  bill  that  no  applicadon  had  beoi 
made  for  their  production,  or  they  would  have  been 
willing  to  produce  them.  Tliat  the  other  grounds  of 
defence  had  failed,  and  the  discovery  relating  to  them 
had  not  been  used,  and  that  if  the  Defendant  had 
limited  his  discovery  to  the  single  point  made  avail- 
able, the  great  expenses  of  the  cross  suit  (the  schedule 
to  the  answer  to  which  was  sixty  brief  sheets)  would 
have  been  saved. 

JTie  Master  of  the  Rolls. 

The  General  Order  of  the  Court  (a)  says,  that  the 
costs  of  a  cross  bill  of  discovery  are  to  be  costs  in  the 
original  cause,  **  unless  the  Court  otherwise  orders,** 
which  implies,  that  the  Court  may  make  other  order  to 
the  contrary.  Then  comes  the  question,  in  what  cases 
it  is  proper  to  exercise  this  discretion.  I  am  of  opinion 
^hat  you  cannot  apply  it  in  the  manner  argued,  and 
deprive  a  successful  Defendant  of  the  costs  of  his  bill  of 
discovery,  merely  because  he  fails  to  make  the  whole  of 
it  available.  Such  a  proceeding  is  resorted  to,  because 
the  Defendant  does  not  know  what  is  material  for  the 
purpose  of  his  defence;  and  I  can  well  conceive  that  a 
bill  of  discovery  may  be  filed  stating  a  variety  of  points, 
and  that  though  subsequent  proceedings  may  shew  that 
it  is  not  necessary  for  the  party  to  avail  himself  of  the 
whole  discovery,  yet  it  may  be  a  very  proper  bill* 


<a)  l«5th  Order  of  il%,  1845.    Ord.  Can.  83& 
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Is  it  to  be  said,  that  wliere  the  PlaintifF  himself  has 
filed  a  bill  which  he  cannot  sustain,  the  Defendant  is 
not  to  have,  as  part  of  his  costs,  the  expenses  of  a 
cross  bill  of  discovery  61ed  for  his  protection,  merely 
because  he  cannot  make  the  whole  available  ?  I  do  not 
think  that  this  is  the  principle  on  which  the  Court  acts. 

There  is  nothing  to  shew  that  this  bill  of  discovery 
was  not  bondjide  and  properly  filed.  I  therefore  think, 
that  I  cannot  interfere  to  prevent  the  costs^of  the  bill 
of  discovery  following  the  rule  laid  down  by  the  General 
Order.  The  Plaintiffs  must  pay  them,]  together  with 
the  costs  of  this  application. 


75 


1847. 


Robinson 

V, 

Wall. 


HAINES  V.  TAYLOR, 


1846. 

Nw.    19,  20. 
23.25. 


npHIS  was  a  motion  for  an  injunction*     The  Plaintifi^,  Ii\junction 
•*•    for  twelve  years,  had  been  the  owner  and  occupier  ^ectiooof  as 

of  a  house  and  lands  at  Kensal  Green^  on  which  he  had  works  in  the 
J  J  .J      ,,  vicinity  of  the 

expended  considerable  sums.  Plaintiff's  resi- 

dence refused, 
it  beinff  unccr— 

A  joint-stock  gas  company  was  established,  called  tain,  whether, 

the  «  Western  Gas  Light  Company,"  for  the  purpose  of  "fJJ?,^^®^^.^" 

manufacturing  gas.     They  purchased  a  piece  of  ground  works,  the 

within  eighty-eight  yards  of  the  Plaintiff^'s  house,  and  S>^^^^^^ 

were  proceeding  to  erect  gas  works  thereon.    Before  the  prove  a  nui- 

works  had  been  completed,  and  before  the  company  had      where  a 

attempted  work  is  going 
on,  which* 
though  not  in  itself  a  nuisance,  will  manifestly  end  in  operations  presenting  such 
a  nuisance  as  this  Court  restrains,  this  Clourt  will  interfere  at  once. 

A  motion  for  an  injunction  to  restrain  a  contingent  nuisance  was  refused.  Held, 
by  the  Lord  Chancellor,  that  the  motion  ought  to  be  refused  with  costs,  and  not 
stand  over. 
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1846.  attempted  to  inaoafiicture  any  gas,  the  Plaintiff^  con- 
ceiving that  the  proceeding  would  result  in  a  nuisance  to 
himself  and  the  neighbourhood,  by  reason  of  the  noxious 
and  offensive  gases,  which  usually  escape  in  the  manu- 
facture of  gas,  filed  tbb  bill,  praying  an  injunction  to  re- 
strain the  company  from  proceeding  in  erecting  and 
establishing  buildings  and  works  for  the  making  and 
manufacturing  of  illuminating  gas,  and  also  from  making 
and  manufiicturing  such  gas  upon  the  said  plot  or  piece 
of  ground  &c« ;  and  that  the  said  Western  Gas  Light 
Company  might  be  decreed  to  obviate  and  prevent  the 
Creadon  of  the  said  nuisance,  which  would  be  made  by 
the  erection  and  establishment  of  gas  works  oti  the  said 
plot  or  piece  of  ground,  so  that  the  Plaintiff's  enjoyment 
and  occupation  of  his  said  mansion  &c.  might  not 
thereby  be  rendered  less  safe,  wholesome,  and  fit  for  the 
Plaintiff's  habitation  than  the  same  then  was» 

Numerous  affidavits  were  produced  on  both  sides: 
those  of  the  Plaintiff  attempting  to  shew  the  offensive 
and  injurious  nature  of  gasworks ;  and  those  of  the 
Defendant  to  shew,  that,  with  care  and  *'  certain  other 
improvements  "  proposed  by  Mr*  Palmer  ^^  and  intended 
to  be  used  by  the  company,''  disagreeable  odours  would 
be  prevented.  The  nature  of  these  improvements  was 
not  however  stated. 

A  motion  was  now  made  for  an  injunction  as  prayed. 

Mr.  Kinderdeyf  Mr.  Turner^  Mr.  Boupelly  and  Mr. 
fVel/brdf  in  support  of  the  motion. 

Mr.  Beihell^  Mr.  Heat^ldy  and  Mr.  Webster^  corOri. 


Mr.  Kindersletf^  in  reply. 


The 
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The  following  authorities  were  cited :  —  1846. 

Bliss  V.  Hall  (a).  The  King  y.  Davey  {b).  The  Attorney 
General  v.  Johnson  (c),  The  jtiomey^General  v.  Forbes  (d) 
The  Attomof^General  v.  Nichol  (#),  Semple  v*  The  Lon^ 
don  and  Birmingham  Railway  Conqniny  {g).  Base  v. 
Graces  {h)j  Bose  v.  Miles  (t),  Aeion  v.  Blundell  {k%  Flight 
V.  Thomas  (/),  Chnoder  ▼•  TinUer  (m),  Bobinson  v.  Lord 
Byron  (n),  Hudson  v.  Maddison  (o),  ElUotson  v.  jPi?^- 
Mom  (p),  JEor/  ^  Ajxni  v.  Hobart  (?),  JBoiuf 5  Cors^  (r), 
Attomey^General  v.  Cleaver  (s),  Z)tiiE'^  ^  Greficn  v.  HiT- 
ttiri/,  mentioned  by  Ziord  JS/cfon  in  The  Attorney^ 
General  v.  Cleaver  (/),  Coulson  v.  fF%iV^  (ti),  T^e  £fiigf  v. 
iZk»se0(4r)9  7!&e  King  v.  Llcyd(y),  Eden  on  Injunc- 
tions (x),  JbTtsf  T.  Graces  {aa)y  Herbert  v.  Graves^  cited 
Aldred^s  Case{bb),  ChM  v.  n^/(ar),  Fishmonger^ 
Company  v.  73(^  £to  Jiuft'dr  Company,  {dd) 

The  Master  of  the  Rolls. 

I  consider  this  case  to  be  one  of  great  import- 
ance, not  only  with   reference  to  the  Plaintifl^   who 
thinks  that  his  comforts  as  well  as  his  property  are  in 
danger  of  being  materially  injured,  but  also  io  the  De- 
fendants, 


(a)  4  Smg.  y.  C.  183.  (p)  2  Bmg.  N.  C.  134. 

(&)  5  Espkuute,  217.  (9)  3  My.  <$•  JT.  169. 

(c)  2  WUt.  C.  C.  87.  (r)  Moore,  238. 

00  ^  ^y^  4-  Cr.  123.  (0  18  Fesey,  219. 

(e)  16  F^«.  338.  (0  18  Vesey,  219. 

(jf)  1  Rmiway  Cata,  480.  (ti)  3  Atk.  21. 

(A)  6  iSbof/,  N.  C.  645.  (x)  6  J?.  <$•  C.  566. 

(0  4  JIf.  4-  <9.  101.  (y)  4  J5:ip.  200. 

(it)  12  M.  4-  IF.  324.  («)  P.224. 

(0  10  Ad.  4-  El.  590.  (oa)  6  i&»</,  N.  C.  645. 

(«)  19  Vetey,  621,  622.  (66)  9  Co.  Itep.  58  a. 

(n)  1  B.  C.  C.  588.  (ce)  3  Jfm  688. 

(o)  12  Sim.  416.  (d^  1  Du^.  163. 
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i846f  fendants,  against  whom  it  is  asked,  that  they  may  be 
prevented  from  making  (as  they  say  they  intend)  a 
lawful  use  of  their  property.  I  need  not  say,  that  the 
public  has  always  the  greatest  interest  in  maintaining 
the  rights  of  parties,  nor  need  I  advert  to  the  advan- 
tage the  community  derives  from  the  manufacture  of 
gas  and  the  labour  employed  in  producing  it. 

The  Plaintiff  is  possessed  of  a  house  of  more  or  less 
value,  in  which  he  resides*  It  is  situate  at  a  moderate 
distance  from  the  place  where  the  Defendants  are  en- 
titled to  a  piece  of  land,  on  which  they  propose  to  erect 
works  for  the  manufacture  of  illuminating  gas.  They 
are  now  in  the  course  of  erecting  those  works ;  no 
nuisance  does  or  can  be  supposed  to  arise  from  the 
buildings  which  are  intended  to  be  erected.  If  there 
is  any  danger  at  all,  it  must  be  from  the  process  of 
manufacturing  gas,  for  which  purpose  these  buildings 
are  intended.  The  buildings  are  not  now  complete ; 
the  manufacture  of  the  gas  has  not  only  not  yet  com- 
menced, but  will  not  commence  until  the  month  of 
March  next  The  result  of  which  is,  that  the  da- 
mage, or  the  injury  apprehended  by  the  Plaintifl^  is 
prospective,  future,  contingent ;  it  is  not  a  mischief 
now  existing. 

I  do  not  think  the  case  new  in  principle,  for  1  agree, 
that  if  a  work  is  going  on,  which,  though  not  a  nuisance 
in  itself,  must  manifestly  end  in  operations  which,  when 
carried  into  effect,  will  present  that  spedes  of  nuisance 
in  respect  of  which  this  Court  acts  and  gives  relief,  the 
Court  will  at  once  interfere.  It  is  new  in  its  circum- 
stances in  this  respect,  that,  as  far  as  I  am  aware,  there 
is  no  instance  in  which  there  has  not  been  some  work 
commenced  capable  in  jts  nature  of  being  made  the 

subject 


It  is  said,  and  I  think  not  unjustly,  tbftt  if  a  trial 
cannot  be  had,  as  in  this  case^  and  yet  it  is  clear  -and 
apparent,  that  the  act  abont  to' be  done  ia  such  as  must 
neocssarily  give  the  oth^r  party  a  right  to  redress  and 
to  farther  protection,  this  Court  will  interfere  at  once; 

and 

(a)  19  Vetey,  617. 


Taylor. 
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subject  of  a  legal  proceeding  except  perhaps  the  case  1846. 
of  Oramier  t.  Tinkler,  (a)  In  the  other  cases  some«  hIunbs 
thipg  bad  been  begun,  upon  which  the  Court  might  _  v, 
rdy  as  a  matter  of  fi^t,  and .  which  might  at  once  be 
made  the  subject  of  trial.  I  have  looked  witfi  some  care 
to  find  instaaces  to  the  contrary,  but  I  have  found  none 
on  which  I  could  at  all  rely.  The  only  one  where  it 
is  distinctly  stated  by  way  of  didum  is  the  case  of  the 
ancient  lights ;  and  aU  the  cases  which  have  since  oc- 
curred have  been  more  or  less  connected  with  a  trial 
to  be  bad  at  law.  I  do  not  mean  that  a  verdict  must 
necessarily  be  first  obtained ;  because  where  trials  are 
directed  to  ascertain  the  right  to  rdief,  this  Court  will 
vary  its  order  according  to  circumstances.  In  some 
cases,  tfab  Court,  impressed  with  the  danger  of  letting 
the  matter  proceed,  will  stop  it  in  the  meanwliile ;  and 
in  others  it  will  not  interfere  with  the  works  until  the 
result  of  the  trial  is  known.  The  Court,  under  differ- 
ent  circnmstaoces,  will  act  differently.  The  principle 
on  which  it  acts  in  these  cases  is  clear;  it  has  in 
itself  a  jurisdiction,  not  to  determine  what  is  or  is  not 
a  nuisance,  but  to  protect  the  legal  right  which  persons 
have  to  avoid  nuisances^  in  a  way  which  courts  of  law 
cannot  do,  namely,  by  preventing  it  for  the  future ;  and 
where  the  Court  sees  that  the  nuisance  is  such,  that 
damages  given  at  law  will  not  do  justice  to  the  pdrty, 
it   will  interfere  by  administ^ing  its  preventive  pror 
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1846.  ^  and  I  certaioly  do  nqt  mean  to  say  that  this  Coart 
might  not  bare  jarisdiction  to  do  so;  bat  yon  must 
have  two  things;  firsts  the  impossibility  of  proceeding  to 
trial  at  law,  and,  secondly,  the  certain^  that  mischief 
will  ensue  fiom  the  act  proposed  to  be  done,  in  order 
to  induce  the  Court  to  interfere  befordiand^ 

Thb  brings  os  to  the  question  reaOy  to  be  considered 
^ere.  At  an  eariy  period  of  thb  caae^  I  felt  myself 
justified  in  askings  whether  it  had  erer  been  determined 
at  law,  that  the  erection  of  gas  workSf  or  rather  the 
carrying  on  the  mannfiwture  of  gas  was  to  be  deemed  a 
nuisance.  No  instance  has  been  produced,  but  it  has 
been  said,  that  the  reason  is,  because,  in  erery  instance 
where  the  attempt  has  been  made  to  obtain  legal  redress, 
the  parties  have  somehow  or  other  been  satisfied*  I  can, 
however,  only  rest  on  this  fiict,  that  it  has  not  yet  been 
determined,  in  any  legal  proceedings  that  the  mann- 
factureof  gas  b  a  nuisance*  I  have  been  rather  aston- 
ished to  hear  the  eflects  of  gas  worics  treated  as  nothing. 
Every  man,  in  these  dajrs,  must  have  suflicient  expe- 
rience, to  enable  him  to  come  to  the  ccmdusion,  that, 
whether  a  nuisance  or  not,  a  gas  manufactory  b  a 
very  disagreeable  thing.  Nobody  can  doubt  that  the 
volatile  products  which  arise  from  the  distillation  of 
coal  are  extremely  oflensive:  it  b  quite  contrary  to 
common  experience  to  say  they  are  not  so.  Every  man 
knows  it ;  but  whether  they  are  such  as  will  l^ally  and 
necessarily  constitute  a  nuisance  b  quite  a  different 
question.  The  scientific  witnesses  for  the  Defendants 
do  not  deny  that  the  products  are  very  oflensive ;  but 
the  question  they  raise  is,  whether  those  products  can- 
not be  so  governed,  or  their  escape  so  avoided,  as  to 
prevent  their  becoming  oflensive  to  the  neighbouring 
country,  property  and  inhabitants. 

One 
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One  of  the  witnesses  for  the  Defendants  even  says,  1846. 
^  that  there  is  nothing  more  offensive  in  gas  works  than 
in  many  fires  which  are  burnt  in  any  crowded  town."  He 
goes  even  considerably  further,  for  he  expresses  his  be- 
lief, that  those  products,  however  offensive^  produced  by 
the  manufacture  of  gas,  are  of  such  a  nature  as  to  coun- 
teract  and  correct  other  offensive,  injurious  and  noxious 
matter  in  the  air,  creating  fever  and  miasma,  &c. ;  so 
that,  according  to  the  opinion  of  that  gentleman,  the 
manufacture  of  gas,  and  permitting  the  escape  of  these 
offensive  products,  would  be  a  sanatory  process.  I  have 
no  doubt  that  this  is  his  view  of  it ;  but  as  he  is  not 
supported  by  other  witnesses,  and  states  that  which 
'is  quite  contrary  to  one*s  common  feelings  on  that 
subject,  I  cannot  say  I  incline  much  to  that  opinion. 
Nevertheless,  the  progress  of  science  may  find  the  means 
of  making  those  things  which  are  now  noxious  enter 
into  other  combinations  which  may  be  rendered  not 
only  innocent,  but  capable  of  very  great  commercial 
use.  I  am  persuaded  that  it  is  not  impossible;  but  that 
is  quite  another  question  from  whether  it  has  been  done, 
and  whether  there  is  now  an  immediate  prospect  of  doing 
it.  We  have  the  evidence,  in  this  case,  of  some  very 
able  men,  who  tell  us,  that  in  their  opinion,  those  noxious 
and  disagreeable  qualities  may  be  entirely  got  rid  of 
or  altogether  suppressed:  that  the  noxious  products 
may  be  totally  shut  up  in  closed  vessels,  and,  so  far  as 
they  are  not  capable  of  being  so  shut  up,  may  be  made 
to  enter  into  new  combinations  which  are  perfectly 
innocent.    Other  witnesses,  however,  differ  from  them. 

We  have,  therefore,  scientific  men  on  one  side  ex- 
pressing their  belief  that  this  thing  can  be  effectually 
done ;  and  scientific  men  on  the  other  side  expressing 
their  belief  tliat  it  cannot  be  done. 

Vol;X.      ■  G  Now 
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Haines 
Taylor. 


Now  Mr.  Palmer  has  not,  for  reasons  which  prooably 
may  be  quite  justifiable  to  himself,  thought  it  pn>per 
or  desirable  to  describe  the  means  by  which  he  pn>* 
poses  to  attempt  this  most  desirable  object ;  the  conse- 
quence of  which  must  necessarily  be,  that  those  means 
cannot  be  sifted  and  examined  by  adverse  witnesses.  On 
this  occasion  they  go  for  very  little,  on  account  of  that 
obscurity ;  but  we  find  witnesses  saying,  that  in  practice* 
the  improvements  have  gone  to  so  great  a  length,  that 
there  has  been  almost  a  complete  prevention  of  those 
noxious  and  deleterious  qualities.  If  that  be  so,  if 
gas  is  now  actually  manufactured  in  such  a  way  as  not 
to  be  attended  with  those  injurious  consequences,  then 
the  proceedings  of  the  Defendants  are  not  to  be  stopped 
merely  because  they  are  intended  for  a  gas  manufactory. 
If  gas  can  be  manufactured  without  producing  those 
deleterious  consequences,  and  they  arise  merely  from 
mismanagement,  the  remedy  will  be  to  prevent  the 
party  from  conducting  his  manufactory  in  such  a  way 
as  to  produce  them.  But  can  we  say  beforehand  that 
the  gas  cannot  be  manufactured  without  those  conse* 
quences  ?  Must  it  not  necessarily  be  the  result  of  ex- 
perience ?  If,  in  a  case  where  a  trial  cannot  now  be 
had,  we  could  say  that  clearly  beforehand,  I  would  be  far 
from  saying  that  this  Court  would  not  have  jurisdiction 
to  prevent  it. 


I  wish  to  make  one  observation  upon  the  time  when 
the  Plaintiff  applies.  Sure  I  am,  that  if  he  had  stood 
quietly  by,  and  had  not  adopted  any  process  to  stop 
the  Defendants,  and  after  the  works  had  commenced, 
and  were  found  offensive,  he  had  applied  for  an  injunction 
to  prevent  the  Defendants  from  using  that  which  they  had 
laid  out  so  much  money  in  making,  he  would  have  been 
told  ''  why  did  you  stand  by  and  see  us  jgo  on  without 
interfering  before  ? ''    There  are  instances  in  which  the 

circumstance 
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circamstance  of  a  Plainti£P  having  stood  by,  and  allowed 
works  to  proceed  and  a  great  deal  of  money  to  be  laid 
out,  has  been  a  reason  for  inducing  the  Court  to  decline 
to  interfere. 
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On  the  whole,  I  do  not  see  how  I  can  grant  the  in- 
JQQction  in  this  state  of  the  question.  I  am  far  from 
expressing  any  opinion  whether  the  apprehensions, 
which  the  Plaintiff  now  entertains,  may  not,  in  the  end, 
tarn  out  to  be  well  founded.  On  the  other  hand,  I 
am  as  far  from  intending  to  say,  that  the  means  which 
are  meant  to  be  resorted  to  by  the  Defendants,  for  the 
purpose  of  preventing  the  alleged  nuisance,  may  not  be 
eflfectual  for  that  purpose;  I  believe  it  to  be  possible ;  but 
whether  it  is  probable  or  not,  is  more  than  I  can  venture 
to  say.  In  the  present  state  of  things,  with  the  doubt 
which  is  hanging  over  the  matter,  I  do  not  think  I  am 
in  the  situation  to  do  that  which  Lord  Eldon  says  he 
could  not  do  in  the  case  of  Attornqf-Generaly.  Cleaver {a\ 
namely,  treat  the  case  as  if  a  verdict  bad  been  obtained 
against  the  Defendant;  and  for  which  reason,  he  de- 
clined to  grant  the  injunction.  I  decline  to  grant  the 
injunction  now ;  but  I  leave  the  question  open,  in  order 
that  if  the  parties  thbk  fit,  it  may  be  brought  before 
the  Court  if  occasion  may  require. 

The  motion  must  stand  over,  with  liberty  to  the  Plain* 
tiff  to  apply. 

(a)  18fV#.2l9. 


Note. — The  Defendants,  conceiving  their  undertaking  injuriously 
affected  by  the  modon  standing  over,  appealed  to  the  Lord  Chan- 
cellor, who,  oa  the  1st  of  F^ruary  1847,  lidd  that  the  Plaintiff's 
notion  ought  to  be  refused  with  costs. 
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nee  la  HITCH  r.  WELLS. 

In  I8M.  an      rpHE  PlaintifT  claimed  an  estate  in  default  of  appoint- 

issue  was  di-        I 

rectedtotrr  ment  by  Mrs.  WdlSf  who  died  in  August  1826. 

Sll^ki  18^*  ^®  contest  was,  whether  by  a  will,  dated  the  19th  of 
had  been  sign-  April  1825,  she  had  appointed  the  estate  to  the  De- 

SlhSi^S'c     fendants  in  the  cause. 

presence  of 

three  crediUe  jj,  ^^/  jg^g  ^n  issue  was  directed  to  try  whether 
witnesses,  J.,  -'^  '  •' 

B^vndC^       Sarah  fVells  did^  on  the  19th  o(  April  IS25,  sign  and 

was  attotS'^  /wWisA  her  will  of  that  date,  in  the  presence  of  three 
by  them.  A.  credible  witnesses,  that  is  to  say,  one  James  Hazleaoodf 
his  signature     '^^^  Batiky  and   William  Peacockj  and  whether  the 

was  proved,      ggij  ^m  ^j^g  attested  by  the  said  witnesses. 
B,  denied  '' 

haying  sicned 

the  Will,  but         The  issues  were  tried  before  Baron  Alderson  on  the 

was  disbe* 

Hered  by  the     ^^^  ^^  ^^If  ^^46,  when  a  verdict  was  found  in  favour 

judge  and  jury,  of  the  wUl. 
and  c7.,  an  ig- 
norant man, 

proved  his  at-      At  the  trial,  it  appeared  that  James  Hazlewood  was 

testation,  but      ijjl--^  ■■•^l  i 

did  not  i«-       ucad,  and  his  signature  was  proved  in  the  usual  way. 

member  the  Ruth  Bartle  denied  her  siiniature,  and  swore  she  could 

publication  by  ^ot  write  her  name  to  any  thing ;  that  she  did  not  ac- 

Uie  testamx.  company  Hazlevcood  into  the  room  in  which  it  was  al- 

for  the  will,  leged  the  will  was  executed.     And  she  said,  that  she  put 

^derUiecir-  ^^^  ^^^^  ^  ^  paper  in  the  kitchen  (the  testatrix  being 
cumstances,  up  Stairs  ill  in  bed).  Five  persons  were  called  to  prove 
cos^  an^pli-  ^^  ^^^  Bartle  could  not  write,  and  three  to  prove  the 
cation  for  a      contrary,  and  the  Judge  and  jury  disbelieved  her. 

new  trial 

Presump- 
tion in  favour       Peacock^  the  remaining  attesting  witness,  a  labourer 

pLentiy'd^iSy    ^°^  marksman,  proved  that  he  made  his  mark  to  the 

executed,  will ; 

where  one  at- 

tenting  witness  was  dead,  the  second  denied  her  Bigtiature,  but  M^as  not  to  be  believed, 
and  the  third  was  of  defective  memory. 
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will ;  bat  he  said  he  did  not  remember  Mrs.  Bartk  do 
any  thing;  he  did  not  remember  the  testatrix  signing, 
and  he  did  not  remember  the  seal. 

The  will  was  proved  to  have  been  prepared  by  the 
attesting  witness  Hazlewood,  the  derk  of  a  solicitor,  and 
the  will  in  terms  coincided  with  the  intentions  of  the 
testatrix  as  declared  to  and  proved  by  a  witness  Human. 
It  recited  the  settlement,  and  on  the  face  of  it  had  been 
executed  in  strict  conformity  with  the  power. 

The  Judge  who  Iried  the  cause  was  satisfied  with  the 
verdict 

A  motion  was  now  made  for  a  new  trial. 


85 


1846. 


'  Mr.  Turner  and  Mr.  Worttedge^  in  support  of  the 
application,  argued,  that  no  evidence  had  been  given  of 
the  signature  in  the  presence  of  the  witnesses,  nor  of 
the  publication,  nor  any  satisfactory  proof  of  their  at- 
testation. 

They  contended,  that,  inasmuch  as  a  party  was  not 
to  be  bound  by  one  action  of  ejectment,  so  here,  the 
Plaintiff  ought  not  to  be  bound  by  the  finding  on  one 
trial  of  an  issue,  which  was  a  substitute  for  the  action  of 
ejectment. 

Mr.  Busk^  Mr.  Glasse^  Mr.  Archer,  and  Mr.  Cooke, 
cotitrd.  The  Judge  was  satisfied  with  the  verdict,  which 
is  a  sufficient  reason  for  not  granting  a  new  trial ;  Gibbs 
V.  Hooper,  (a)  The  instrument,  on  the  face  of  it,  ap- 
pears  to  have  been  properly  executed,  and  the  pre- 
sumption is,  that  Hazlewood,  the  professional  gentleman 
who  prepared  it^  saw  that  all  the  legal  requisites  as  to 

formalities 

(a)  2  Myl  Sf  K.  353. 
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J849i  formalities  had  been  complied  with.  This  ptfesiunption 
is  not  to  be  destroyed  by  the  evidence  of  BartUf  whom 
the  Judge  and  jury  disbelieved^  nor  by  the  want  of  me- 
mory, after  a  lapse  of  twenty  years,  of  the  witness 
Peacock.  If  the  presumption  upon  which  the  jury  found 
was  contrary  to  the  evidence^  still  even  a  court  of  law 
will  not  grant  a  new  trial  where  the  Plaintiff  is  en« 
titled  to  recover  in  conscience  and  equity ;  fVilkinson  v. 
Pcofne.  (a) 

The  value  of  the  property,  the  length  of  possession, 
and  the  death  of  the  other  witness  form  additional  rea- 
sons for  not  disturbing  the  verdict ;  and  a  party  is  not 
entitled  to  a  second  trial,  unless  some  ground  be  laid 
for  it;  White  v.  WiUon.  (&) 

7^  Master  ^  M^  Rolls. 

The  issue  in  this  case  was  directed  to  try  if  the  in- 
strument, purporting  to  be  a  will  and  the  execution  of 
the  power  of  appointment,  was  or  not  duly  signed  and 
published,  in  the  presence  of  the  three  credible  wit- 
nesses named.  There  can  be  no  doubt  that  the  Plain- 
tiff, who  claims  in  default  of  the  power  of  appointment, 
has  a  right  to  have  it  examined  whether  the  power 
which  displaces  her  interest  was  duly  executed.  The 
question  is,  whether  I  ought  to  be  satisfied  with  the 
finding  of  the  jury  from  the  evidence  and  inference, 
for  this  point  must  be  partly  determined  by  direct  tes- 
timony and  partly  by  inference  or  presumption.  As  to 
the  intentions  of  the  testatrix,  it  is  clear  what  they  were 
according  to  the  purport  of  the  will ;  but  whatever  her 
intention  might  have  been,  it  is  not  to  be  carried  into 
effect,  unless  the  power  was  executed  in  the  manner  she 
was  empowered  to  do  by  the  limitations  of  the  settlement* 

As 

{a)  4  Term  Rep.  468.  {h)  13  Vetey,  87, 


CASES  IN  CHANCERY.  87 

At  to  the  facts  and  inferences  to  be  drawn  from        1846. 
them,  it  is  necessary  to  state  the  circumstances,  in  ad- 
dition to  what  took  place  the  instant  the  will  is  said  to 
have  been  executed. 

The  marriage  settlement  was  made  in  ISOQ,  and  it 
contains  a  limitation  to  die  Plalndff  in  default  of  the 
execution  of  this  power  of  appointment,  by  which  Mrs. 
fFetts  had  power  to  give  the  property  to  whom  she 
pleased*  It  seems  that  on  the  day  before  it  was  exe- 
cuted, she  sent  to  her  solicitor,  Mr.  fFittfit,  to  make  her 
will.  She  had,  therefore,  formed  a  desire  to  make  a 
wilL  She  had  also  sent  for  Mr.  Human^  who  was  the 
executor  of  her  former  husband's  will,  and  it  seems  she 
was  desirous  that  he  should  be  a  trustee  of  the  will. 
Human  arrived  on  the  same  day  as  Hasdewoodf  the 
derk  of  the  attorney.  Human  went  up  to  speak  to 
Mrs.  Wetts  alont;  she  was  ill  in  bed,  but  not  so  ex- 
tremely ill  as  not  to  be  able  to  give  directions  as  to  her 
affiurs.  She  was  able  to  attend  to  the  representation  of 
Human  s  he  called  her  attention  to  the  marriage  settle- 
ment, by.  which,  in  default  of  appointment,  she  had 
settled  the  property  on  the  Plaintiff  Mrs.  Hitch.  She 
said  she  had  considered  that,  and  that  she  should  make 

■ 

lier  will  and  give  her  property  to  her  daughter  Ann, 
and,  after  her  death,  to  her  children.  He  left  her  and 
sent  up  Hazleaoody  of  whom  he  speaks  in  the  highest 
fiossible  terms,  and  I  must  look  on  him  as  a  respectable 
disinterested  person,  and  I  ought  to  presume  that  he 
acted  in  the  business  honestly,  according  to  the  best  of 
bis  understanding* 

Hazl€isoood  went  up,  stayed  a  considerable  time,  pre- 
pared this  will,  and  then  went  down.  Human  had  re- 
mained in  the  house  all  the  time,  and  they  had  some 
conversation  together.     Human  went  again,  and  had  a 

G  4  further 
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further  conversation  with  her  on  the  subject,  in  which 
she  stated  most  distinctly,  that  she  did  not  intend  die 
Plaintiff  to  have  any  thing,  and  clearly  shewed,  that 
her  intention  was  as  expressed  in  the  will.  This  having 
been  clearly  ascertained  to  be  her  intention,  Human 
went  down  stairs,  and  he  and  Haxlewoad  inquired  after 
witnesses*  Hazkwood  was  a  sufficient  witness,  having 
no  interest.  He  had  prepared  the  will  reciting  the 
settlement  containing  the  power,  and  the  attestation 
clause  appears  to  be  in  a  proper  form*  The  witnesses 
were,  Hazlewoodt  iZ.  Barile^  and  WiUiam  Peacock^  a 
labourer*  Human  sbljs  ^  Hadewood^  Bartle^  and  PeO'- 
cock ''  went  up.  The  next  thing  in  point  of  evidence  is 
this ;  we  find  that  this  will  was  brought  down  by  HazU' 
"ooood  to  Humanf  and  Hadewood  requested  Human  to 
take  charge  of  it.  Human  declined  to  receive  it,  and 
desired  him  to  take  it  to  Mr.  Wilkin^  the  solicitor  of 
Mrs.  fVells^  family  and  Mr*  Hazlewood^s  master.  The 
lady  died,  and  soon  afler,  on  the  27th  of  October  182G, 
and  under  a  surrender  executed  on  the  same  day  as  this 
will,  copyholds  which  were  comprised  in  the  devise  were 
surrendered,  and  the  Defendant  was  admitted.  This  is 
no  proof  of  the  will,  but  a  circumstance  of  importance 
shewing  the  nature  of  the  transaction.  The  transaction 
was  conducted  in  the  most  open  way ;  and  it  is  clearly 
shewn  that  this  was  the  intention  of  this  lady,  and  that 
she  was  properly  advised  and  fully  aware  of  what  was  to 
be  done ;  but  the  question  remains  whether  it  was  done. 


The  instrument  was  produced  at  the  trial.  It  bears 
the  signature  of  James  Hadewood  aud  Buth  Bartle^  and 
the  mark  of  fVilliam  Peacock. 


Hadewood  is  dead.  If  all  the  witnesses  had  been 
dead  there  would  have  been  no  further  proof  necessary 
than  of  their  handwriting.    Here  Hadewood*s  signature 


IS 
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is  proved  to  be  his  handwritingy  and  is  proved  to  have 
been  attached  subsequent  to  the  attestation  clause.  The 
other  witness,  Air^/^,  was  disbelievedi  and,  I  am  bound 
to  say,  on  just  and  sufficient  grounds ;  and  I  am  greatly 
strengthened  by  the  information  of  the  Judge  who  saw 
her  examined,  that  he  concurred  with  the  jury.  If  we 
place  Battle  out  of  the  question,  it  rests  on  the  tes- 
timony of  Peacock,  a  labourer  brought  from  thrashing, 
to  attest  the  instrument.  He  could  tell  the  contents 
of  the  will ;  but  his  recollection  was  insufficient  as  to 
the  execution  by  the  testatrix  and  the  attestation  by 
Bartle.  In  a  case  where  one  witness  is  dead,  another 
is  not  to  be  believed,  and  the  third  witness  cannot  re- 
collect, every  thing  in  favour  of  the  instrument  is  to 
be  presumed.  You  cannot  define  what  is  publication 
strictly  by  itself,  but  if,  according  to  the  ingenious  argu- 
ment, it  were  necessary  distinctly  to  prove  the  publi- 
cation when  it  appears  by  the  attestation,  the  difficulty 
might,  after  the  lapse  of  time,  be  insuperable.  Such 
direct  and  positive  proof  is  not  required  by  the  law  in 
such  a  case :  when  a  certain  number  of  things  are  proved 
to  have  been  done,  and  nothing  is  offered  to  prevent 
the  natural  presumption^  you  must  make  the  presump- 
tion ;  I  think  you  must  do  it  in  a  case  like  this :  where 
one  witness  is  dead,  another  is  not  to  be  believed,  and 
the  third  is  an  ignorant  man,  whose  recollection  fails 
him ;  you  must  supply  it  by  presumption. 


1846. 


I  find  nothing  to  shew  the  jury  relied  on  length  of 
possession;  and,  on  the  best  consideration  I  can  give 
to  the  case,  I  am  satisfied  with  the  finding  of  the  jury, 
and  think  I  ought  not  to  direct  further  enquiry. 


I  must  refuse  this  motion  with  costs. 


Note.  —  See  Chve  v.  Ghufen^  3  Ciirteit,  151.,  Blake  v.  Knight,  ib, 
547.,  Burgoyne  v.  Showier,  1  Robertson^  8.,  and  In  re  Leach  (per 
Sir  H.J.  Ffut.\  19th  AprH^  1848. 
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FORDYCE  V.  BRIDOE& 


A  tegtator        rilHE  followinff  is  a  short  statement  of  the  facts  of 

directed  his         ■         .  . 

trustees  to  this   case^   which,  howevef}  will  be  found   stated 

MnS^wtot^'  more  in  detail  in  the  judgment  of  the  Court. 

in  lands  in 

Scotiand  the         '^^  testator,  John  Dingwall^   who  was  resident  in 

limitations  of    England^  had  real  estates  in  England  and  Scotland^  and 

which  were 

to  be  different.  ^^^  considerable  personal  property.    In  September  ISO?, 

Held,  that  j^^  executed  a  procuratory  of  resignation,  and  deed  of  dis- 
discretion  of  position  and  settlement,  according  to  the  forms  of  the 
tSthi^*"^  law  of  Scotiand,  by  which  he  settled  the  Scotch  estates. 

Court  could^  strictly,  upon  various  persons  and  their  heirs,  in  a  mode 
not  execute  it.  l«  u 

Validity  of  which, 

a  bequest  in 

England  of  personal  estate  to  be  laid  out  in  lands  in  iSIcotibirf  according  to  limitations 

creating  a  perpetuity. 

A  testator  devised  and  disposed  of  his  EngUth  and  Scotch  estates  m  strict  settle-^ 
ment,  and  he  directed  his  trustees  and  the  sumvor,  and  the  executors,  admini- 
strators and  assigns  of  such  survivors,  to  invest  his  personal  estates  in  lands  in  Eng^ 
land  OR  Scotland^  to  be  settled  according  to  the  uses  of  his  estates  in  those  countries 
respectively.  And  he  empowered  the  person  for  the  time  being  in  possession 
of  nis  EngUth  estates,  or  his  guardian,  to  appoint  new  trustees,  who  were  to  have 
the  same  powers  as  the  old.  After  the  tesutor's  death,  the  principal  part  of  the 
property  was  invested  in  Scotland,  In  1833,  the  trustees  being  all  dead,  the  r^re- 
sentative  of  the  survivor  declined  to  act.  The  EngUth  estate  then  stood  h'mited 
to  A,  an  infant,  in  tail,  with  remainders  over,  and  the  Scotch  estate  to  A,  for  an  un- 
alienable estate  in  fee,  with  remainders  to  his  heirs  male,  with  remainders  to  B,^  C, 
D.,  &c.  the  Plaintiff  and  others,  for  similar  unalienable  estates  in  succession.  In 
1833,  A,  filed  a  bill  apiinst  the  representative  of  the  surviving  trustee  and  a^nstiS., 
and  some  other  parses  coming  subsequent  in  the  Scotch  estate  to  the  Plamtiff,  but 
omitting  the  Plaintiff,  insisting  that  too  much  of  the  personalty  had  been  invested  in 
Scotland,  B.  appeared  voluntarily  and  put  in  his  answer.  Before  the  daoree,  A.  had 
a  guardian  appomted,  and,  by  the  decree  made  in  1833,  the  existing  trustee,  at  his 
own  request,  was  discharged,  and  the  Master  was  directed  to  appoint  new  trustees ; 
and  it  was  declared,  that  the  uninvested  personalty  ought  to  be  mveated  in  England, 
A,  afterwards  executed  disentuling  deeds,  and  obtained  payment  of  the  whole  fund. 
By  the  death  of  A,  and  the  other  preceding  persons  without  issue,  the  Plaintiff  be- 
came entitled  in  possession  to  the  Scotch  estates,  and  he  thereupon  instituted  this 
suit  to  be  relieved  from  the  decree  of  1833.  Held,  that,  he  was  not  bound  by  that 
decree^  and,  secondly,  that  he  was  entitled  to  obtain  relief  by  original  bill. 
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whiob,  according  to  the  ScoUh  law,  created  a  series  of 
perpetual  fees,  those  io  remainder  being  incapable  of 
being  barred  by  the  persons  entitled  to  the  previous  es- 
tates. By  his  EfigUsk  will,  dated  the  1 8th  of  June  1808, 
he  settled  the  English  estates  in  strict  settlement  in  the 
En^iih  form ;  and  he  gave  hb  personal  estate  to  his 
three  trustees. and  executors,  and  he  directed  them  and 
the  sunriTors,  and  snrviTor  of  them,. and  the  executors, 
administrators,  and  assigns  of  such  survivor,  to  lay  it 
out  in  the  purchase  of  estates  in  England  or  Scotland^ 
and  settle  such  as  should  be  in  Ei^Iandf  on  the  trusts  of 
the  English  devised  estates,  and  such  as  should  be  in 
SeoUand  upon  the  trust  declared  by  the  deed  of  tailzie 
cithi^ Scotch  estates;  and  that,  until  a  proper  purdiase 
should  be  found,  the  personalty  was  to  be  invested  in 
the  public  funds,  or  at  interest  upon  real  securities  in 
Ef^and  or  SeoUandj  aad  the  interest  thereof  was  to  be 
paid  to  ihe  person  entitled  to  the  rents  of  the  English 
estates  so  to  be  purchased,  in  case  the  same  hiid  been 
then  actually  purdiased  and  settled. 


1847. 


FoaoTCB 

BaiDQBS. 


The  will  contained  a  power,  authorizing  the  person 
lor  the  time  being  entitled  to  the  possession,  or  to  the 
actual  receipt  of  the  rents  of  (he  devised  estates,  if  of 
age,  or  for  his.  guardian  during  minority,  to  appoint 
new  trustees,  in  case  of  their  death  or  refusing  to  act ; 
and  the  new  trustees  were  to  have  the  same  powers, 
capacities  &c.  as  the  old. 


The  testator  died  in  1812 :  his  personal  estate 
amounted  to  about  260,000/.,  of  which  the  trustees  in« 
vested  about  173,000/1  in  lands  in  Scotland^  and  1500/. 
in  lands  in  England^  and  there  remained  100,000/.  un* 
invested. 


After  the  testator's  death,  and  until  1 883,  John  Ding" 
mU^  the  testator's  great  nephew,  was  tenant  for  life  of 

the 
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1847.  the  English  estates,  and  of  the  estates  to  be  purchased 
there,  and  the  institute  under  the  deed  of  failzie  of  the 
Scotch  estates  and  the  estates  to  be  purchased  there. 
He  entered  and  continued  in  possession  until  his  death, 
in  1888,  leaving  an  only  son,  John  Drf^  DingvoaU,  an 
infant  about  seventeen  years  of  age,  who  became  tenant 
in  tail  in  possession  of  the  English  estates.  The  Scotch 
estates,  in  efiect,  then  stood  limited  as  follows :  to  John 
DuffDingmallj  remainder  to  bis  heirs  male;  remainder 
to  Dr.  Arthur  Dingwall  Fordyce,  an  old  man  aged  eighty- 
eight,  with  remainder  to  his  heirs  male,  with  many  re- 
mainders over,  none  of  which  could,  by  the  Scotch  law, 
be  barred.  At  that  time  Arthur  Dingwall  Pordyce  had 
issue  a  son,  Williamj  who  had  three  children,  Arthur^ 
William^  and  the  Plaintiff  Alexander. 

The  trustees  had  all  died,  and  Alexander  CromUey 
the  representative  of  the  survivor,  refusing  to  act,  in 
AprU  1888  a  bill  was  filed  by  John  Duff  Dingoeall, 
the  tenant  in  tail,  against  Crombie^  and  against  Arthur 
Dingwall  Fordyce  and  Patrick  Dingwall^  a  remote 
remainder-man,  of  the  Scotch  estate,  who  alone  was 
within  the  jurisdiction ;  and  also  against  other  persons 
alleged  to  be  out  of  the  jurisdiction.  The  present 
Plaintiff,  however,  and  other  persons  interested  under 
the  Scotch  entail,  were  not  made  parties  to  the  suit 
The  bill  alleged,  that  the  trusts  had  not  been  pro- 
perly executed,  that  the  trustees  had  invested  a  larger  « 
part  of  the  residuary  estate  in  Scotland  than  they  ought 
to  have  done,  and  it  asked  the  Court  to  declare,  whe- 
ther the  estates  in  Scotland  had  been  properly  pur- 
chased, and  whether  it  was  proper  to  give  any  direc- 
tions, in  consequence  of  the  disproportionate  large 
amount  of  the  residue  invested  in  lands  in  Scotland, 
and  that  the  remaining  estate  might  be  invested  in  the 
purchase  of  real  estate  in  England. 

Alexander 
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Alexander  Crombie  and  Patrick  Dingwall  were  alone        1847« 
served  with  a  subposna^  and  put  in  their  several  answers     ^^^"^^^^"^ 
widnxit  oath.  Arikur  Dingwall  Fordyce^  then  eighty-eight  v. 

years  old,  was  never  served  with  process,  but  an  ap-  Bridges. 
pearance  gratis  was  entered  for  him,  and  his  answer 
was  put  in  without  oath  or  signature*  In  the  answer  he 
insisted  that  the  purchases  of  the  real  estates  in  Scot' 
knd,  out  of  the  proceeds  of  the  residuary  estate  of  tl\e 
testator,  had  been  properly  made,  and  ought  not  to  be 
disturbed. 

In  Juljf  18SS,  before  the  decree  Mr.  Gordon  was  ap- 
pointed guardian  of  the  infant  Plaintiff. 

By  the  decree,  dated  the  Sd  of  August  18  38,  after 
directing  certain  inquiries,  Mr.  Crombie  was,  at  his  own 
request,  discharged  from  being  a  trustee;  and  it  was 
referred  to  the  Master  to  approve  of  new  trustees. 
And  it  was  declared  that,  under  the  circumstances  of 
•  the  case,  and  having  regard  to  the  purchases  of  land  in 
Scotland  made  by  the  trustees,  the  testator's  residuary 
personal  estate,  then  remaining  uninvested,  ought  to  be 
invested  in  the  purchase  of  real  estates  in  England^  and 
for  the  purpose  of  such  investment,  the  parties  in* 
terested,  the  new  trustees  and  the  guardian,  were  to  be 
at  liberty  to  lay  proposals  before  the  Master. 

The  proceedings  under  the  decree  were  carried  on 
before  the  Master  without  notice  to  the  Defendant 
Arthur  Dingwall  Fordyce  or  his  sons,  who  were  substi* 
tnte  heirs  of  entail*  Arthur  Dingwall  Fordifce  died  at 
the  age  of  eighty-nine  years  on  the  21st  o(  April  1834', 
and  a  few  days  afterwards  (the  26th)  the  Master  made 
his  general  report.  The  uninvested  residuary  personal 
estate  appeared  to  be  of  very  large  amount.  The  Master 
approved  of  William  Gordon^  Peter  BosCf  and  James 

Alexander 
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1847*        Alexander  Chalmer  to  be  new  trustees;  but  no  proposal 
^^^^"^"^^     had  been  laid  before  him  to  inveiBt  any  part  of  the  re- 

FORDTCE  ^  l^ 

n.  siduary  personal  estate  in  the  purchase  of  real  estate. 

BkinoRs. 

By  the  order,  made  on  further  directions,  on  the  4th 
of  June  1854,  it  was  directed  that  the  estates  should 
be  transferred  to  the  new  trustees,  and  this  was  done 
hgr  deeds  executed  in  the  following  month,  oo  the  88th 
and  29th  otJufy  1884. 

John  Duff  Dingwall  attained  his  age  of  twenty-one 
years  on  the  15th  of  October  1886. 

In  November  1886  he  executed  disentailing  deeds, 
and  on  the  31st  of  the  same  months  he  petitioned  to 
have  the  whole  of  the  funds  transferred  and  paid  to 
him ;  and  by  an  order,  dated  the  24th  of  Nooember 
1836,  after  providing  for  the  payment  of  the  legacy 
duty  and  costs,  it  was  ordered  that  the  funds  should  be 
transferred  and  paid  to  him  accordingly. 

John  Duff  DingmaU  died  without  issue,  in  October 
1840,  and  his  property  became  vested  in  the  Defendant, 
Sir  Henry  Bridges. 

Oh  the  90th  of  November  1841,  Jrthur  Dingwall 
Fonfyccj  the  eldest  grandson  of  Dr.  Arthur  Dingwall 
ForA/cCy  the  party  to  the  cause,  and  who^  upon  the  death 
of  his  grandfather,  became  the  next  substitute  heir  of 
the  settled  estates,  filed  his  bill  of  complaint  in  this 
Court,  praying  that  the  decree,  orders,  and  proceed* 
ings  in  the  cause  of  John  D^  DingttaU  might  be 
declared  to  be  irregular,  and  that  he  might  be  released 
therefrom.  The  cause  was  prosecuted  to  issue;  but 
before  it  was  brought  to  a  hearing,  the  Plaintiff  Arthur 
Dingwall  Fordyce  died  without  issue ;  and  thereupoos 

and 
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and  in  consequence  of  the  pre-deoease  of  his  elder  brother 
WiUiamj  the  present  Plaintiff,  Alexander^  succeeded  and 
became,  as  substitute  heir,  entitled  in  possession  to  the 
settled  Scotch  estates.  He  filed  this  original  bill  on  the 
22d  of  Jiify  1844,  insisting  that  the  suit  of  Dingwall  ▼. 
Crambie  was  defective  and  irregular  for  want  of  necessary 
ptrties ;  praying,  in  effect,  for  a  declaration,  that  the  de- 
cree and  proceedings  in  the  former  cause  were  irregular, 
and  not  binding  upon  him  and  the  seyeral  Defendants 
interested  in  the  estate  of  the  testator.  And  praying 
farther,  that,  notwithstanding  such  decree  and  proceed- 
ings, proper  directions  might  now  be  given  to  provide 
for  and  secure  the  due  execution  of  the  trusts  of  the 
testator's  will. 


1847. 


FORDTCB 

V. 

BanioBi. 


Mr.  Kindersiet/^  Mr.  T\imer^  and  Mr.  James  Anderson 
for  the  Plaintiff,  and  Mr.  TeUer^  Mr.  Forbes^  Mr.  Purvis^ 
and  Mr.  Siwvens  for  parties  in  the  same  interest 

The  Plamtiff  is  in  no  way  bound  by  the  decree  of 
1883,  or  the  proceedings  in  the  former  suit  to  which 
be  was  not  a  party.  If  he  is  to  be  bound  by  pro- 
ceedings taken  in  bis  absence,  it  must  be  either  on 
the  principle  that  his  interest  was  represented  by  Dr. 
FordycCf  or,  on  the  ground  that  he  was  out  of  the 
jurisdiction.  As  to  the  fitrst,  it  is  to  be  observed,  that 
this  was  not  a  case  of  a  numerous  class  of  persons 
as  in  CocUnam  v.  Thompson  (a),  where  some  are  per*^ 
mitted  to  represent  the  rest  Then  had  Dr.  Fordyce 
vested  in  him  the  estate  and  interest  of  the  present 
Plaintiff?  The  position  of  a  Scotch  heir  in  tail  is  not 
like  that  of  a  tenant  in  tail  of  an  English  estate,  who 
has  a  complete  power  over  it,  and  is  regarded  by  this 
Court  as  the  absolute  owner,  and  representing  the  in- 
heritance 

(a)  16  Vetey^  p.  326. 
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V, 
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heritance  in  a  suitj  so  as  to  bind  those  in  remainder ; 
Um/d  Y.Johnes*  (a)  By  the  law  of  Scotland^  as  proved 
and  admitted  in  the  cause,  it  appears,  that  Dr.  Fordjfce 
was  a  mere  tenant  for  life,  having  no  power  whatever  to 
alien  or  charge  the  estate,  or  bind  his  successors.  It 
appears,  that  the  substitute  heirs  of  entail  successively 
enjoy  an  absolute  indefeasible  estate,  that  the  entail  is 
not  barrable  or  otherwise  defeasible  by  the  institute  or 
substitute  heirs  of  entail,  or  any  of  them,  or  by  any 
other  person  in  any  manner  or  way.  Dr.  Fordyce^  there- 
fore, cannot  be  said  to  represent  those  interests  over 
which  he  had  no  control. 


Neither  b  the  Plaintiff  bound  in  consequence  of  his 
residence  out  of  the  jurisdiction  at  the  time  the  decree  was 
made.  The  fact  was  neither  alleged  nor  proved  in  the 
suit.  Assuming  it,  however,  to  be  the  fact,  stili,  though 
the  Court  will  proceed  m  die  execution  of  trusts  in  the 
absence  of  persons  whose  appearance  it  cannot  compel, 
and  will  determine  the  rights  of  those  who  are  present, 
and  though  trustees  and  executors,  acting  under  the 
sanction  of  the  Court,  may  be  protected  by  such  a  pro- 
ceeding, yet  a  decree,  made  under  such  circumstances, 
is  no  bar  to  the  rights  of  the  absent  parties,  whenever 
they  come  within  the  jurbdiction  and  assert  their  rights. 
Thus,  in  a  creditor's  suit,  the  Court  may  dbtribute 
the  fund  amongst  the  next  of  kin  or  legatees,  but  that 
will  not  prevent  absent  creditors  who  have  not  come  in 
under  the  decree,  from  pursuing  their  remedy  against 
volunteers  who  have  obtained  possession  of  the  assets  in 
their  absence. 


The  former  suit  was  so  erroneous  in  its  construction, 
BO  irregularly  conducted,  and  the  decree  was  so  inappro- 
priate, 

(a)  9  Ves.  37. 
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priatei  that  even  on  a  simple  rehearing,  it  woald  be 
impossible  to  maintain  it.  It  was  made  trith  undue 
baste,  upon  an  answer  of  an  aged  person  taken  without 
oath  or  signature;  without  the  necessary  evidence; 
without  any  inquiries  as  to  the  state  of  the  property^ 
(be  law  of  Scotland^  the  state  of  the  parties  interested, 
or  whether  they  were  or  not  resident  out  of  the  juris- 
diction. But  the  principal  objections  to  it  are  these  r  — 
that  the  necessary  parties  were  not  before  the  Court, 
And  the  declaration  which  the  Court  made  at  the  hear- 
ing was  altogether  erroneous. 

As  to  parties,  we  contend  that  every  person  in- 
terested  in  the  quesUon  whether  there  should  be  a 
Scotch  or  English  investment,  ought  to  have  been  made 
parties  to  the  suit.  By  the  law  of  ScoHand,  if  you  seek 
to  affect  an  entailed  estate,  all  the  parties  interested 
must  be  present  So  *^  where  a  person  is  seised  of  an 
estate  in  fee,  defeasible  by  a  conditional  limitation, 
shifting  use,  or  executory  devise,  the  inheritance  is  not 
represented,  in  this  Court,  merely  by  the  person  who 
has  the  defeasible  interest ; "  Goodess  v.  WiUiams.  (a) 
Lord  Redesdale  slates  the  rule  thus :  —  '^  A  person  in 
being  claiming  under  a  limitation  by  way  of  executory 
devise,  not  subject  to  any  preceding  vested  estate  of  in- 
heritance by  which  it  may  be  'defeated,  must  be  made  a 
party  to  a  bill  affecting  his  rights ; "  Bedesdale  {b)^  Starts^ 
teld  y.  Habergliam{c),  Brool^ld  y.  Bradleif  (d)^  Wright 
V.  Aiiryns  (e),  Fitick  v.  Fittch.  {g) 

The  declaration,  contained  in  the  decree  of  18S.i, 

that  the  uninvested  personal  estate  ought  to  be  invested 

in  English  estates,  was  clearly  wrong;  for 

1.  The 


(a)  2  Y.  4^  a  {C.C.)  595. 

(b)  4th  ed.  174. 

(c)  10  Vesey,  273. 

VouX. 


(d)  Jacobt  632.,  and  Cahert 
on  Parties^  190.  Ist  ed. 

(e)  Tum.  4*  R.  143. 
(g)  2  Fet.  Sen.  491. 


1847. 


FORDYCB 

V. 

Bridges. 


H 
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^^^2Lj        ^*  '^^  power  of  aelection  was  ioaep^rably  annexed  to 

jpo^y^    the  office  of  trustee  for  no  trustee  could  perform  tbe 

9'  ptbier  tnysts  without  having,  the  discretion.    The  trustf 

a9  deckred  by  the  will,  was  pyen  to  tbe  three,  and 

the  executors,  administrators,  and  assigns  of  tbe  sur- 

yivor,  an  expression  considecyd^Iy  relied  on  in  TjiiUy  v. 

Wobt^f^olme Ha)^  and  Coolx  v.  Cnng^rd{b):  and  d^e 

new  trustee  to  be  appointed  ii^as  to  have  '*all  the  same 

powers,  .capacities,  and .  privil^es  as  the  trustee  io 

whose  room  be  nhonld  be  substkuted.**    If  the  testator 

intended  the  new  trustees  .to  exercise  the  several  odier 

powers  given  them  by  the  will,  it  was  necessary  that  they 

shotdd  possess  the  discretion  to  enable  them  to  perform 

them ;  and  if  the  new  trustees  had  the  discretion,  the 

Court,  on  iq>pointing  them,  should  have  abstained  from 

making  any  declaration  fettering  it»  and  ought  expressly 

to  have  reserved  their  discretion  ;   JLet  v.  Young  {c)j 

Benneil  v.  Hem/wood,  (d)     Here  the .  Court  not  only 

destroyed  the  trusteea'  discretion,  but  took  upon  itself  to 

exercise  it,  which  we.  shall  presendy  show  it  had  no 

jurisdiction  or  authority  to  do* 

*  •  «    * 

•  •  • 

On  the  other  hand,  if  the  discretion  was  of  that 
personal  character,  that  the  Court  had  not  the  pow^  of 
•communicating  it  to  the  trustees  appointed  by  itself, 
independent  of  the  power  to  appoint  new  trustees,  then 
that  discretion  ceased,  Cdle  v«  Wade  {e\  and  the  Court 
'had  no  jurisdiction  to  exercise  it;  it  being  clearly  seuled 
that  the  Court  will  not  assume  a  personal  discretion. 
Pink  v.  Dt  Thmsey[^^  French  v.  Davidson  (A),  Attorney- 
General 

•  4 

(a)  7  i?MMm,  425..  (if)  16  V^  44.,  I  Sug.  Pm. 

.     (&)  J3  Smonz^  91.  (6th  ed.)  \b\. 

(cj  2  r.  4-  C.  (a  C.)  532.  (g)  2  Mad.  157. 

(d)  2  AnAier,  708.  (A)  3  Mad.  396. 
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General  v.  6k^  (a\  Eakm  v.  Smiih  {b\    Walker   v. 
Walker  {e)^  Moggridge  v.  Ttadaeett.  (d) 

*  *        » 

Upon  the  cesser  of  the  discretiont  the  Court  should 
have  divided  the  fund  between  the  two  objects  equally. 
JHem^General  ir.  D(n^{e)i  Harding  v..  Gfyn  (g\ 
LoHgmore  v.  BrooiB.{h);  and  that  without  regard  to  the 
investment  already  made  in  Scetiandf  under  the  discre- 
tion vested  in  the  trustees*  . 


The  Plaintiff  not  being  bound  by  liie  former  de- 
cree (1)9  has  properly  sought  relief  by  original  bill ; 
Uryuiiot  v.  VrqiAart  {k\  Brown  v.  Fermuden  (/),  Os- 
borne V,  Usher  {m)^  and  not  by  supplemental  bill  or  bill 
of  review. 

The  trustees  were  irregularly  appointed  in  the  former 
suit,  and  the  Court  should  now  direct  the  fund  to  be 
brought  back,  and  either  direct  new  trustees  to  be  re- 
gularly appointedi  leaving  them  to  exercise  their  dis- 
cretion, or  direct  an  equal  division  of  the  fund  between 
the  two  objects. 

Mr.  BusseU^  Mr.  BoupeU  and  Mr.  Sidebottom,  for  Sir 
H.  Bridges^ 

The  Plaintiff  does  not  allege  that  he  was  ignorant  of 
the  proceedings  in  the  former  suit     He  ought  to  have 
come  earlier,  and  it  would  be  unjust  to  set  aside  ail  the 
•proceedings,  after  the  death  of  John  Di^ Dingwall  with- 
out 

(a)  2  AfMer,  584.  (t)  Gilbert  For.  Horn.  ISO. 

lb)  2  Jte0.S86.  (k)  13  Smumt.'filS.,    Redeu 

(c)  6  Mad.  424ii  dale^  (4th  ed.)  92.,  siorys  Eq. 

\d)  7  Fes.  36.  PL  280,  281. 

(e)  2  JSq,  Cat.  Ah.  195  .  Q)  ^  Ch.  Ca.  272. 

(g)  1  AJtk.4A9.  (m)  6  B.  P.  C.  20. 


(A)  7  Fei.  124. 
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out  issue,  when  any  act  necessary  to  be  done  by  him 
can  no  longer  be  eupplied^  and  when  it  is  manifest  that, 
the  Court  cannot  replace  the  parties  in  the  same  situ- 
ation as  they  were  in  1656. 


But  First  Hie  PlaintiflF  is  bound  by  the  decree  in 
the  former  suit  He  imputes  no  fraud  or  collusion; 
and  his  interest  was  substantially  and  properly  repre- 
sented. As  a  rule  of  convenience,  the  Court  admits  the 
principle  of  representation,  as  in  the  case  of  Harvey  ▼• 
Harvey,  (a)  The  Court  seeing  the  interest  substantially 
and  properly  represented,  proceeds  to  make  a  decree 
which  is  prima  fade  binding,  subject  to  be  reversed  on 
the  ground  of  fraud  or  error.  But  the  Plaintiff  cannot 
say,  <<  I  was  not  a  party,  and  the  whole  proceeding  is 
void,"  and  re-open,  as  of  course,  all  that  the  Court  has 
done.  This  was  a  case  of  all  others  in  which  the  prin- 
ciple of  representation  ought  to  have  been  adopted ;  for 
if  Dr.  Fordyce  did  not  represent  all  the  persons  subse- 
quently interested  in  the  Scotch  estates,  it  was  impossible 
to  represent  them  at  all,  for  all  persons  to  all  time  who 
may  become  interested  in  the  estate  would  be  necessary 
parties.  They  would  be  changing  daily  by  deaths  and 
births,  and  the  suit  constituted  on  that  principle  could 
never  be  finally  disposed  of.  Again  if  the  former  suit 
was  not  binding,  neither  can  the  present  suit  be;  for 
any  parties  who  may  hereafter  become  interested  may 
equally  say,  "  I  was  not  a  party,  and  am  not  bound  by 
the  proceeding." 


Dr.  Fordyce  represented  the  whole  estate.  He  was 
not  simply  tenant  for  life,  but  the  whole  inheritance  was 
vested  in  him,  though  he  was  restrained  from  disinherit- 
ing his  issue :  and  even  now  the  Plaintiff  himself  claims, 

in 
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in  the  character  of  his  beir»  the  very  estate  and  interest 
at  that  time  vested  in  his  ancestor  Dr.  Fcrdyce. 

It  IS  said,  that  he  could  not  bind  bis  issue  or  those  in 
remainder.  That  might  be  true  as  regarded  any  deed 
executed  by  him,  but  it  does  not  apply  to  matters  of 
record  or  decrees.  It  b  admitted  that  parties  can  be 
bound  by  a  decree  against  an  infant  toiant  in  tail. 

[The  Master  cfihe  Roixa.  Is  there  any  case,  in 
which  an  infant  tenant  in  tail  against  whom  a  decree 
had  been  madci  dying  before  attaining  his  miyority, 
the  parties  in  remainder  have  been  held  bound  ?] 

We  have  not  found  such  a  case,  (a) 

It  b  objected  that  the  Plaintiff  was  not  made  a  party  ; 
but  he  was  properly  omitted,  because  at  that  time  he  had 
no  interest  in  the  estate ;  he  was  a  mere  expectant  heir, 
having  merely  a  spes  succeatonis,  and  might  have  de« 
nnrred.  Again,  Lord  JRedesdale  says  (6),  ^  contingent 
limitations  and  executory  devises  of  persons  not  in  being 
may  in  like  manner  be  bound  by  a  decree  against  a  per- 
son claiming  a  vested  estate  of  inheritance."  If  the 
principle  applies  to  persons  not  in  esse^  in  consequence 
of  the  impossibility  of  bringing  them  before  the  Court, 
it  will  equally  apply  to  a  case  of  a  person  out  of  the 
jurisdiction  whose  appearance  could  not  formerly  be 
compelled.  Haddock  y.T%ondiiuon(c)iAitcrnejf^General 

V.  Balid 


(a)  On  this  point  the  follow- 
iog  authorities  were  dted  ;  hut 
aothiog  ultxmstdy  turned  on  it. 
CnM9  Digettt  Recovery,  cb,5. 
SB.  8. 12.  14. ;  Jackum  v.  Warde^ 
9  JSSn^.399.  ;  BadcBfir.  Ecdet, 
I  Keen^  130*;  Pmoyt  v.  Afon^fieU 


6  Sim.  837.;  Price  t.  Oirver,  3 
Myl.  4-  0. 167. ;  Frank  v.  Mmi^ 
waring,  2  Beat.  1 15. ;  Wall  v. 
BuMtf,  1  Bro.  C.  C.  484. 

(h)  Page  173.  (4th  ed.) 

(c)  2S.^S.  819.  ' 
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Tbe  former  suit  was  aoeurately  fhumd.  The  Court 
was  not  dealing  with  a  SetiUk  estate,  but  with  a  qncataon 
of  construction  on  an  Bngtisk  will  of  a  person  wboi 
though  of  Scoich  or^in,  is  stated  on  the  hee  of  his  wBl 
to  be  domiciled  in  En^and.  AU  persona  interested  ae** 
cording  to  English  law  were  present  It  was  only 
necessary  to  see  tbiit  all  interests  were  properly  and 
band  fiie  represaited,  and  that  the  case  was  properly 
argued,  and  it  was  not  necessary  for  the  parties  to  have 
regard  to  the  interests  of  the  innumerable  dass  of  perKins^ 
who,  under  the  complication  of  Scotch  perpetuities,  might 
be  or  become  interested  in  the  Scatdt  estates.      ' 

There  was  no  necessity  to  prove  parties  but  of  the 
jurisdiction ;  the  fact  was  known,  and  was  admitleid  by 
every  one,  and  is  not  now  disputed. 

Secondly.  On  the  merits,  the  decree  was  peiftetiy 
right  The  trustees  had  a  personal  discretion  as  to  the 
selection  of  estates  in  England  or  Scotland^  which  tfafe 
Court  could  not  control  or  exercise,  and  the  testator  had 
directed  that  the  intermediate  rents  accruing  between 
his  death  and  the  exercise  of  the  discretion,  however 
long  that  period  might  be,  should  go  to  tbe  persons 
entitled  to  the  English  estates.  Until  defeated  by  the 
exercise  of  this  discretion,  the  personalty  was  there* 
fore  to  he  regarded  in  the  same  way  as  land  in  England^ 
When  Dr.  Crombiet  in  whom  the  personal  discretion  was 
vested,  retired,  there  was  no  one  to  exercise  it  He  bad 
no  authority  to  appoint  new  trustees  and  there  was  no 
guardian  who  could  exercise  the  power  of  appointing 

new 

(a)  9  Mod,  i07.  (b)  3  Mad,  498. 
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nev.  trivtees*.    The  G>ort  was  ibevdbre  obliged  to  take       1  Si?. 
on  itself  to  appoint  new  trustees.    The  trusteed  thus  ap**     ^T'^'^'''^ 
pointed  by  the  Court  became  ordinary  trustees  oF  the  v. 

fond,  hot  flieCloQrt  was  nnaifle  fo  clothe  them  with  the  ^"^■*' 
pemnal  discretion.  The  resnlt  wag  that  the  trust  waa 
fidly  but  the  discretioD  wa&extinguished,  and  could  never 
be  recreated.  Dojfley  !¥.  AUcme^G^neral  (a).  Oik  t. 
Wade,  (b)  The  option  being  at  an  end,  and  incapable  of 
being  exercised,  the  persons  entitled  to  thtEt^lish  estates 
became  for  eiTer  entitled  to  the  intevest  which  might 
accnie  on  the  fiind^  and  consequently  to  the  capitaL  {e)  - 

9 

But  if,  under  the  ciroumalanoes,  it  became  necessary 
fiir  tiM  Court  to  ezemse  its  jurisdiction*  m  order  to  point 
est  to  the  new  tnislees  the  proper  applicatiou  of  the 
fonds,  dien  it  exercised  a  sdnud  ^sct^tion  by  nlakii^ 
the  declaration  itdid. 

It  is  said,  that  the  decree  ought  to  have  directed  the 
uninvested  personal  estate  to  be  divided  equally  between 
the  two  investments;  but  that  is  not  so  if  equality  be 
^oity.  It  Was  proper  that  the  Court  should  have  regard 
to  tbe  feet,  that  much  more  than  half  had  already  been 
invested  in  Scotland^  add  so  far  as  it  could,  to  divide  the 
whole  fond  betweeti  the  two  purposes:  The  Court  was 
not  bound  to  divide  it  in  taioieties ;  it  placed  itself  in 
the  situation  of  the  testator,  who  went  beyond  an  equality, 
and  shewed  a  marked  preference  in  fevour  of  the  land 
of  his  domicil,  for  until  tbe  investment  in  land  by  the 
exercise  of  ~  the  discretion^  he  bad  given  tbe  income, 
fiot  iequally  between  the  two  classes   of  Scoti^  and 

JBnglisk 

(a)  2  Eq.  Co.  Ah.  195.  Vet.  463. ;  Haig^.  Swmey,  1  5St9i, 

(&)  16  VisM.  4lB.,  I  Sug.  Pouh  ^  St.  487.^  Mon  V.  Shephurd^ 

(6th  ed.)  151.  1  BroM C.59S» 
(c)  Page  V.  Leofingufelit  18 
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English  devisees,  but  the  whole  to  the  EnglUk,  excluding 
the  Scotch  altogether* 

11^  Masteh  of  the  RoLiA  He  could  not  well 
avoid  it,  for  if  he  had  givea  the  income  of  the  personal 
estate  to  the  persons  entitled  to  the  Scotch  estates,  the 
limitadon  would  have  been  too  remote  for.  the  English 
law ;  he  therefore  went  as  far  as  he  could.] 

The  casea  cited  aa  to  equal  division  do  not  apply^ 
though  the  Court  may  adopt  the  principle  of  equal  divi-. 
sion  as  between  an  ascertained  class  of  persons  equally 
entitled ;  yet  the  same  principle  has  never  been  affiled, 
when  trustees  have  an  option  of  application  not  to  dif- 
ferent classes,  but  to  different  purposes  combining  the 
several  classes.  The  Court  in  such  cases  must  exercise 
a  discretion.  The  practice  of  the  O^urt  is  to  keep  pro- 
perty within  its  jurisdiction,  and  it  at  all  times  prefers 
a,nEfiglish  to  a  foreign  investment  The  testator,  though 
of  Scotch  origin,  appears  to  have  been  domiciled  ia 
England.  He  is  described  in  his  will  as  of  the  County, 
of  Surrey^  and  the  Court  in  dealing  with  hi^  property 
will  not  select  an  investment,  by  which  hb  property  will 
be  subject  to  a  perpetuity,  contrary  to  the  policy  of 
English  law.  A  party  entitled  to  money  to  be  laid  out 
in  land  may  forbid  the  investment,  and  take  the  money ; 
but  this  cannot  be  done,  if  the  fund  is  to  be  clogged  with, 
a  trust  creating  a  perpetuity. 

It  is  a  serious. question  whether  this  is  a  legal  trust  at 
all,  for  if  the  limitations,  in  the  deed  of  entail  and  the 
legal  effect  of  them  had  been  set  out  on  the  face  of  the 
will,  and  the  personalty  given  to  several  trustees  to 
like  uses,  it  would  be  evidently  contrary  to  the  policy  of 
English  law  and  void. 


[7^ 
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•  ITke  Master  of  tie  Rolls.  There  are  many  case» 
in  which  a  bequest  of  money  to  be  laid  out  in  land  in 
Scottand  for  a  charity  has  been  held  valid^  though  it 
would  have  been  held  void  if  the  testator  bad  directed 
it  to  be  so  laid  out  in  Ef^land.'\ 
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Lastly,  the  frame  of  the  present  record  is  informal 
The  PlaintiiF  should  either  have  filed  a  supplemental 
bill,  in  order  to  appeal  from  the  former  decree,  or  should 
have  filed  a  bill  in  the  nature  of  a  bill  of  review  apd  shew 
error;  Giffitrd  v.  Htni  (a)f  is  an  authority  for  the  former 
course,  where  it  is  said,  *^  An  appeal  lies,  at  the  suit  of 
a  tenant  in  tail  in  remainder,  against  a  decree  affecting 
bi&  rights  had  against  a  prior  tenant  in  tail.      And  such 
remainderman  in  tail  may  file  a  supplemental  bill  to  make 
himself  party  to  the  former  suit,  for  the  purpose  of  ap- 
pealing."   Lord  Bedesdale  after  stating  that  a  decree 
against  th^  first  person  in  being  in  whom  an  estate  of 
inheritance  is-  vested,  will  bind  those  in  remainder  or 
reversion,  says,    **It  has,  therefore  been  determined, 
that  a  person  so  entitled  in  remainder,  and  afterwards 
becoming  entitled  in  possession,  may  appeal  from  a 
decree  made  against  a  person  having  a  prior  estate  of 
inheritance,  and  cannot  avoid  the  effect  of  the  decree  hy  a 
new  biUJ*{b)  *  As  to  the  proceeding  by  bill  ip  the  nature 
of  a  bill  of  review.  Lord  Bedesdale  observes  (c),.  ^^  If  i^ 
decree  is  made  against  a  person  who  had  no  interest 
fit  all  in  the  matter  in  dispute,  or  had  not  such  an 
interest  as  was  sufiicient  to  render  the  decree  against 
bim  binding  upon  some  persons  claiming  the  same  or  a 
similar  interest,  relief  may  be  obtained  against  error  in 
the  decree  by  a  bill  in  %he  nature  pf  a  bill  of  review. 
Thus,  if  a  decree  is  made  against  a  tenant  for  life  onlj*, 

a  remainderman 

(a)  1  Sa.  ^  Lrf.am. .  (c)  lb.  92. 

(6)  Redetdale,  (4th  ed.)  173. 
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1847.       a  renaiiidennan  in  tail  or  in  fee  dmnot  ddUt  the  pro* 
^!^^^^^^     oeedings  against  tiie  tenant  for  lifei  but  by  biU^  abewing 
V.  the  error  in  the  decree^  the  incompetence  in  the  tenant 

BftiDOBs.  ^p  11^  ^  sustain  the  suit,  and  the  aoeroer  of  faia  own 
interest,  and  thereupon  praying  that  the  proceedings  in 
the  original  cause  may  be  reviewed,  and  for  that  purpose 
yov.  24,  that  the  other  party  may  appear  to  and  answer  this  new 
bill,  and  the  rights  of  the  parties  may  be  properly  as- 
certained." The  same  principle  is  statsd  'm  Hindis 
Practke.  {a) 

The  Plaintiff  cannot  treat  the  decree  as  a  noUity  and 
proceed  as  if  nothing  had  happoied.  He  waa  out  of  the 
jurisdiction,  and  was  represented  in  the  suit  by 
ancestor. 


This  bill  carefully  avoids  asking  the  Court  to  deter- 
mine the  way  in  which  the  money  ought  to  go,  but  seeks 
to  put  it  under  the  control  of  the  trustees  of  the  Plain- 
tiflTs  nomination. 

•  « 

The  Plaintiff  might  have  saved  considerable  expense 
if  he  had  originally  joined  as  co-plaintiff,  in  the  bill  filed 
by  his  brother,  or  if,  after  his  death,  he  had  taken  up  the 
suit,  and  proceeded  by  bill  in  the  nature  of  a  bHl  of 
review. 

Mr.  Kinderdey  in  reply  referred  to  AUcm^Qenend  v. 
Mm  {b)  and  OUphatd  v.  Hendrie  (c),  to  show  the  vaMdicy 
of  a  trust  to  invest  money  in  the  purchase  of  land  in 
Scotland  for  the  ben^t  of  a  charity.  fhxmUon  v, 
Houghton  {d)  was  also  referred  tOi 

*      » 

Tke 

(a)F.66.  (p)  I  B. C.  a. ^nX. 

(5)  3  J?SM. S«8,  (iQ  8J?«.a&ie9» 
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Tl&e  MaSVER  9^  At  ROIJU.  .     jfav.  24. 

This  bin  is  filed  by  Akxander  DingwaB  Fotiyce 
agMost  Sir  Henry  Bridges  and  several  other  persons, 
praying,  in  eflfect,  Ibr  a  declaration,  that  the  decree  and 
proceedings  in  a  former  cause,  relating  to  the  same 
matters  which  are  in  question  in  this  ^oit,  were  inr^ular 
and  not  binding  upon  the  Plaintiff  and  the  several  Do* 
fendants  interested  in  the  estate  of  John  DingaxiMj  de- 
ceased, the  testator  in  tlie  cause.  And  praying,  further, 
that,  notwithstanding  such  decree  and  proceeding^ 
proper  directions  may  now  be  given  to  provide  for  and 
secure  the  due  execution  of  the  trusts  of  the  testator's 
wilL 

John  Ding;a>ailf  the  testator,  was  a  member  of  a  nnme^ 
rous  Scotch  &mily,  whose  common  ancestor  was  the 
testator's  grandfather,  and  they  were  distinguished  as 
the  DingwaUs  of  Brucklay^  the  Dingtoalk  of  Cubhf  and 
the  DingwaUs  of  BanniesUm. 

Tlie  testator  was  a  member  of  the  BrucKtay  branchy 
and  had  real  estate  both  m  England  and  Scotland. 
On  the  Tth  of  September^  1807,  he  executed  a  deed  of 
taUzie  of  his  Scotch  estate,  and  thereby  limited  the  same 
to  John  Dingaoallf  his  grand-nephew,  and  the  lieirs  of 
h\s  body,  whom  failing,  to  the  heirs  male  of  the  body 
of  the  deceased  ffillidm  Dingwall  of  Ctdsh,  whom  (ail- 
ing, to  the  heirs  male  of  the  body  of  the  deceased 
Ji^n  Dtngaoall  of  Banniestan^  whom  failing,  to  the  heirs 
male  of  ^e  bcdy  of  Gxtherine  Stewart^  his  grand-niece, 

whom 
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1847.       whom  failing,  to  the  heira  female  of  the  body  of  the 

^^V"^^    said  deceased  WUUam  Dingwall  of  Cidd^  whom  faiUog* 

o.  to  the  heirs  female  of  the  body  of  the  said  deceased 

BaiDOKfl.     j^^  Dingwall  of  Banniesian,  whom  all  failing,  to  his 

own  nearest  heirs  and  assignees*    The  deed  is  expressed 

in  the  strictest  terms,  and  with  clauses  irritant  and 

resolutive,  so  as,  by  the  law  of  Scotland^  to  render  the 

estates  of  the  successive  heirs  substitute  inalienable* 

By  a  subsequent  ^eed,  a  particular  member  of  the 
fiuoily  was  excluded  from  all  right  of  succession  undec 
its  but  in  all  other  respects  the  deed  remained  un«v 
altered. 

Op  the  Idth  June  1808  the  testator  duly  made  hia 
will,  and  thereby  devised  his  English  estates  to  Jamet 
Chalma-f  Alexander  Crambief  and  George  Burloff  in 
trust  for  the  use  of  his  grandniephew,  John  Dingwall^ 
for  life,  with  remainder  to  the  trustees  to  preserve  con* 
tingent  remainders,  with  remainder  to  the  first  and 
Other  sons  of  the  same  John  Dingwall^  successively  in 
tail  male^  with  remainder  to  the  use  of  the  daughters  of 
the  same  John  Dingwall  in  tail  male,  with  remainder  to 
the  use  of  Arthur  Dingwall  Fordjfce  of  Cukh^  (who  was 
the  heir  male  of  tVilliam  Dingwall  of  Culshf  and  the 
grandfather  of  the  Plaintiff,)  for  his  life,  with  remainder 
to  the  trustees  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  sons  of  Arthur  Dingwall 
foriyce^  successively,  in  tail  male,  with  many  other  Uy 
mitations  over,  and,  ultimately,  to  the  testator's  ri^t 
heirs*  And  the  will  declared,  that  if  any  person  to 
whom  the  testator  had  given  an  estate  tail  should  be 
living  at  the  time  of  his  death,  he  revoked  the  devise  in 
tail  male  to  that  person,  and  gave  him  or  her.  In  lieu 
thereof,  an  estate  for  life,  with  remainder  to  the  troa* 
tees  tp  preserve  contingent  remainders,  with  remainder 

to 
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to  the  use  of  bis  or  her  first  or  other  sonsi  saccessivelyy        1847* 
in  tail  male.    And  ^fter  providing  for  the  receipt  of     ^T"^^^"^^ 
rents  during  a  minority}  and  the  application  of  a  com-  v. 

petent  part  thereof  for  the  maintenance  and  education  Bainass. 
<»f  the  infant,  the  testator  directed  the  residue  of  the 
rents  to  be  invested,  in  the  names  of  trustees,  on  govern- 
ment or  real  securities  in  England  or  Scotland^  so  that 
the  same  might  accumulate^  and  at  the  end  of  each' 
such  period  of  accumulation,  or  sooner,  if  they  should 
think  proper,  the  trustees  were  to  convert  the  accumu- 
lated fund  into  money,  and  invest  the  same  in  the  pur-^ 
chase  of  freehold,  leasehold,  or  copyhold  hereditaments, 
to  be  situate  in  England  or  Scotland^  and  settle  the  lands 
to  be  purchased  to  the  uses  and  in  the  manner  in  whicii 
he  had  before  devised  the  hereditaments  from  which  the 
accumulations  {nroceeded* 

And  the  testator  bequeathed  the  clear  residue  of  his 
personal  estate  to  his  trustees,  on  iruti  to  lay  out  and 
htoest  the  same  in  the  purchase  of  estates  in  England  or 
Scotland^  and  to  settle  such  of  the  said  estates  as  should 
be  in  Expand  to  the  uses,  upon  and  for  the  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisions,  and  declarations,  in  his  will  before 
limited,  expressed,  and  declared,  concerning  the  estates 
thereby  devised ;  and  to  settle  such  of  the  estates  so  to 
be  purchased  as  aforesaid  as  should  be  in  Scotland^  to 
the  uses  and  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  the  powers,  pro- 
▼isoes,  and  declarations,  and  in  the  manner  in.  which 
he  had  settled  his  estates  at  BruckUy  by  the  said  deed 
of  settlement,  dated  the  7th  8eptend)er  1807. 

And  after  giving  directions  for  the  application  of  the 
income  of  hb  residuary  personal  estate,  until  proper 
purchases  could  be  found,  the  will  contained  the  follow- 
ing 
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1947.  uig  proviso :  —  **My  will  i%  in  ease  uiy  of  tbem,  the 
said  James  Ouimer^  AUwmder  Crombie,  .find  George 
Burlejf^  or  any  trustee  to  be  appointed  9B  hereafter  is 
mentioned^  or  their  or  any  of  theis  heirsy  execntOTs, 
administcators,  or  assigns,,  shall  happen  to  die,  <Mr  lefose 
to  act,  or  become  incapable  of  acting  in  the  trasts  of 
this  my  will,  then  and  in  that  case,  and  as  .often  as  the 
case  shall  happen,  it  shall  and  may  be  law&l  to  and  for 
the  person  or  persoasi  who,  for  the  time  being,  shall  be 
entitled  to  the  actoal  possessioB,  or  to  tiie  actual  leeeipt 
of  the  rents  of  the  estates  hereby  devised,  if  sndi  per-* 
son  or  persons  shall  be  of  foil  mge^  and  in  respect  to 
females,  whether  they  shall  be  single  or  married,  and  to 
and  fer>  their  guardians  respectively,  during  his,  her^  or 
dieir  minori^  or  respective  minorities,  by  deed  or 
writing,  to  be  sealed  or  delivered  in  the  presence  of, 
and  attested  by  two  or  more  credible  witnesses,  to  ap- 
point some  other  person  or  persons  to  be  trustee  or 
trustees  under  this  my  will^*for  aU  or  any  erf-  the  trusla 
hereinbefore  declared,  in  the  room  or  place  of  the 
trustee  so  re&sin^  decHaing^  or  becoming  incapable  to 
act;  and,  thereupon,  all  such  acts,  deeds,  and  things 
shall  be  done,  made,  and  executed,  as  shall  be  proper 
or  necessary  for  efibotually  vesting  tbe  trust  estate  and 
premises  in  tbe  new  trustee  or  trustees,  either  solely  or 
jdntly  with  the  surviving  or  continuing  trustee  or 
trustees,  as  the  case  may  require,  and  every  sach  new 
trustee  shall  ihareupon  have  all  the  same  powers,  capaci- 
ties, and  exemptbns  and  privil^[es  as  the  tmtee  ia 
whose  room  he  shall  be  substituted*" 

The  testator  died  on  the  88th  of  Miy  ^81fi,  leaving 
his  trustees,  (who  were  also  the  executors  of  bis  will,) 
and  his  grand-nephew  Jfokn  DmgmaUj .  the  first  tenant 
for  life  under,  the  will  and  the  institute  under  tbe  deed 
ef  taibae,  hhn  sarvivmgi 

John 
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OingmaU  was.  let  mlp  the  pp6$e8sioo  of  the       ]84p7. 


JStfgluh 


The  executors  duly  proved  the  will,  pqcscs8cd  the 
personal  estate,  paid  the  debts,  and  had  in  their  hands 
a  very  lai^ge  residuary  personal  estate,  to  be  applied  on 
the  trusts  laf  hi^  .wUU  i*  e.  to  be  invested  in  land  in 
England  ov  Seoiland.  ^  . 

The  investment  was  to  be  made  by  the  trustees  and 
executors,  and  the  will  ia  wholly  silent  as  to  the  whole 
or  any  proportionate  part  of  tb^  lesidue  being, invesled 
either  in  England  or  in  Scotland.  An  unlimited  discre* 
tian.  in  this  respect  seems  to  have  hera  given  to  the 
Imatees. 

And  yet  the  testator. must  have  well  known,  that 
baving  regard  to  the  suocession  pr  the  continuance  of 
the  Umjtatioris  which,  he  designedi  the  investment  in  the 
purchase  of  lands  in  Scotland  would  hi^ve  an  e&ct  very 
different  from  the  investment  in  the  purchase  of  lands  in 
JEngland;  awl  he  directed  the  purchased  lands  in  Scot' 
fandu>  be  transferred  to  the  uses  in  the  deed  of  tail- 
ai^and  the  purchased  lands  in  J^land  to  be  trans* 
ferred  to  the  uses  declared  in  his  English  will. 

The  trustees,  however,  were,  to  purchase  the  landf 
jn  England  or  Sfiotlandf  without  any  expressed  or  appa- 
rent restriction  upon  their  discretiony  and  after  the  tes* 
tator's  death,  th^  laid  out  n%4t^L  in  the  purchase  of 
Scf^ch  lands,  and  only  1529Z.  in  the  purchase  of  English 
landa* 

For  twenty  years  and  upwards  ai|er  the  testator's 
deatfa»  the  property  wits  enjoyed  by  JohnJXngfaoaU,  his 
grand-nephew,  the  *< institute''^  of  the  Scotch  estates* 

During 
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1847.        During  his  lifetime,  aU  the  trustees  iind  executors  died. 
^'!!^^^^^'^^     The  bst  survivor  was  Alexander  Crombie.  whose  son.  also 

FoRDTCB 

V.  called  Alexander  Crombiet  became  bis  real  and  personal 

Bridges,      representative. 

John  Dingwall  died  on  the  21st  of  January  IftSS^ 
leaving  his  son  John  Duff  Dingwall^  then  seventeen 
years  old,  his  only  child. 

There  was  at  the  time  a  very  large  sum  of  unin- 
vested residuary  estate  of  the  testator,  which  remained 
to  be  invested  in  England  or  Scotland. 

If  John  Diff  Dingwall  had  then  died,  the  whole  trust 
would  have  hod  to  be  executed  in  £ivour  of  Arthur 
Dingwall  Fordyce^  the  next  substitute  or  remainder- 
Aiah,  (then  a  very  old  man,)  and  those  entitled  in  suc- 
cession after  him.  The  Brwcklay  branch  of  the  Ding-- 
waUs  would  have  been  then  exhausted,  as  it  was  a  few 
years  afterwards. 

As  things  stood,  John  Duff" Dingwall^  the'  infant,  was, 
as  to  the  purchased  estates  in  England^  tenant  in  tail,- 
entitled  in  possession,  and  he  was,  as  to  the  estates  pur- 
chased in  Scotland^  the  first  heir  substitute,  without 
power  of  alienation,  with  a  succession  to  his  own  heirs 
male,  if  any  he  should  have,  'whom  failing,  to  the  old 
man  Arthur  Dingwall  Fordyce^  ^hose  eldest  son,  Wi\Uam\ 
had  died  a  year  or  two  before,  leaving  an  eldest  son, 
Arthur^  a  second  son  WiUiam^  and  a  third  son,  Alexander^ 
(who  is  the  present  Plaintiff,)  and  a  great  many  other 
persons  who  might  eventually  become  entitled,  some  of 
them  as  heirs  male  of  the  body  of  William  Dingwall  of 
Qdshy  and  others  Of  them  as  heirs  male  of  the  body  of 
J(An  Dingwall  of  Bannieston^  with  other  remainders 
•     over. 

And 


CASES  IN  CHANCERY. 

And  as  to  the  uninvested  residue  of  the  personal 
estate,  John  Duff  Dingwall^  the  infant,  was  entitled  to 
have  the  trusts  to  invest  the  same  in  lands  in  England 
or  Scotland  executed,  for  the  benefit  of  himself  and 
those  entitled  in  remainder  or  succession  to  him,  ac- 
cording to  the  laws  of  the  two  countries  respectively. 

Not  only  was  John  Duff  DingrDall  an  infant,  but  he 
bad  no  l^al  guardian,  and  the  representative  of  the 
last  surviving  trustee  desired  to  be  discharged  from  the 
trusts.  ■ 

It  was,  therefore,  clearly  necessary  to  apply  to  this 
Court  for  the  appointment  of  a  guardian,  and  for  the 
appointment,  or  the  means  of  appointing  new  trustees, 
and  if  no  more  than  these,  and  the  ordinary  provi- 
sions for  the  protection  of  the  persons  and  estates  of 
infants  had  been  sought  for,  in  the  bill,  which,  in  Jpril 
18SS,  was  filed,  on  the  behalf  of  John  DuffDingwallj 
by  William  Gordon^  his  maternal  grandfather,  the  trusts 
remaining  unperformed  might  I  suppose  have  been  ex- 
ecuted in  the  manner  directed  by  the  testator. 

But  the  bill  alleged,  that  the  trusts  had  not  been 
properly  executed  by  the  deceased  trustees :  that  they 
had  invested,  in  the  purchase  of  lands  in  Scotland  a 
larger  part  of  the  residuary  estate  then  they  ought  to 
have  done,  and  it  asked  of  the  Court  to  declare,  whether 
the  estates  in  Scotland  had  been  properly  purchased, 
and  whether  it  was  proper  to  give  any  directions,  in 
c<AKseqaence  of  the  disproportionate  large  amount  of  the 
residue  invested  in  lands  in  Scotland^  and  that  the  re- 
maining estate  might  be  invested  in  the  purchase  of 
real  estate  in  England. 
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From  the  frame  of  the  bill  and  of  its  prayer,  it  seems 
as  if  the  pleader  had  doubts,  whether  the  Coart  would 
interfere  with  the  discretion  of  the  trustees  in  the  execu- 
tion of  such  a  trust  as  this,  and  consequently,  whether 
more  oould  be  done  than  to  supply  the  want  of  trustees ; 
but  an  attempt  to  induce  the  Court  to  interfor^  was 
plainly  intended  to  be  made,  and  a  question  of  no  small 
diflSculty  must  have  arisen  respecting  the  parties  to  the 
cause. 

A  determination  by  the  Court,  that  the  uninvested 
personal  estate  should  be  invested  in  English  lands, 
would  have  placed  the  whole  in  the  absolute  power  of 
Jofm  Duff  DingaoaU^  if  and  as  soon  as  he  attained 
twenty-one  years  of  age;  a  determination  that  it  should 
be  invested  in  Sa4di  lands  would  have  given  him  an 
inalienable  estate,  or  what  may  be  considered  as  equi* 
valent  only  to  a  life  estate,  and  would,  on  the  fiiihire  of 
his  issue,  have  secured  the  succession  to  the  CiAsk  branch 
of  the  family,  and  on  Aiilure  of  male  issue  in  that 
branch,  to  the  Barmiesion  branch  of  the  fiimily,  and 
so  on. 

The  eventual  or  contingent  heirs  substitute  were, 
therefore,  materially  interested  in  the  question,  and  it 
required  consideration,  whether  they,  or  at  least  such  or 
so  many  of  them  as  were  sufficient  to  insure  an  efieetual 
discussion  of  the  question,  ought  not  to  be  made  parties 
to  the  suit 


It  so  happened,  that  only  one  person  interested  in 
the  succession  was  within  the  jurisdiction  of  the  Court, 
and  that  was  Patrick  DingwaUy  a  male  descendant  of  the 
Rannieston  branch,  who  could  be  entitled  to  nothing 
under  the  deed  of  tailzie,  until  the  male  descendants  of 

the 
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the   Oubh  branch   and   prior  sons  of  the  Rcmniestoii 
branch  were  exhausted. 

The  bill  was,  in  fact,  filed  against  yUexander  Crombie, 
the  representative  of  the  sarviving  trustee,  against 
Patrick  Dtngmill,  one,  but  by  no  means  the  first,  of  the 
heirs  substitute  of  the  Bafmieston  branch,  against  Arthur 
DingmM  Ferdyce^  the  first  heir  substitute  of  the  Ctdsh 
branch,  and  against  other  persons  alleged  to  be  inter- 
ested, but  who  did  not  appear  to  the  bill.  It  does  not 
appear  that  they  were  served  with  process,  and  I  do 
not  think  it  necessary  to  take  further  notice  of  them 
on  this  occasion. 


1847. 


FORDTCB 

V.  ■ 
BftlPGHS. 


Alexander  Crombie  and  Patrick  DinffooaU  put  in  their 
several  answers  without  oath.  Arthur  Dingasall  Fordyeef 
who  was  eigh^-«eight  years  (dd,  was  never  served, with 
process,  but  an  appearance  was  entered  for  him,  and  his 
answer  was  put  in  without  oath  or  signature.  In  the 
answer,  it  is  indeed  expressed,  that  he  insisted  that  the 
purchases  of  the  real  estates  in  Scotland  out  of  the  pro* 
ceeds  of  residuary  estate  of  the  testator  had  been  pro- 
perly made  and  ought  not  to  be  disturbed ;  but  I  am  of 
opinion,  that  the  suit  was  not  so  constituted,  as  to  afibrd 
any  assurance  that  the  question  raised  by  the  plead- 
ings would  be  adequately  and  properly  discussediand 
argued* 

Before  the  cause  was  brought  to  a  hearing,  William 
Gordon  was  appointed  guardian  of  the  infant  Plaintifl^ 
and  by  the  decree,  dated  the  third  day  of  August 
ISSd,  after  directing  certain  inquiries,  Mn  Crombie  was, 
at  his  own  request,  discharged  from  being  a  trustee, 
and  it  was  referred  to  the  Master  to  approve  of  new 
trustees.  And  it  was  declared,  that  under  the  circum- 
stances of  the  case,  and  having  regard  to  the  purchases 
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cause. 


as  if  the  pleader  had  doubts,  whether;  ^ 
V.  interfere  with  the  disci*etion  of  the  trr  -  "^ 

more  oould  be  done  than  to  suppj  ^ 

but  an  attempt  to  induce  th//  |  ^ 

plainly  intended  to  be  made.^^/  f  ^ 
difficulty  must  have  arisen/  f  i  f 

A  determination  ^ifff       I 
personal  estate  shf^if  '  »iedon 

would  have  place;,^  /  '  Defendant 

John  Di^  Div/i  who  were  sub- 

twenty-one  yr  ^  ^«wf^^  Fordyce  died  at 

be  invested  **  ^'^e  21st  of  April  1834; 

inalienab)  '^>  (^^®  26th)  the  Master  made 

valent  r  ^^  appeared  that  the  uninvested 

{i*ig  Is,  ul  estate  was  of  very  large  amount,  that 

jjf  /  .ad  approved  of  William  Gordotij  Peter  Rose 

\y  .es  Alexander  Chalmer  to  be  new  trustees ;  but 

^  no  proposal  had  been  laid  before  him  to  invest  any 

^ft  of  the  residuary  personal  estate  in  the  purchase  of 

feal  estate. 

• 

Bf  the  order  made  on  further  directions,  on  the  4th 
of  June  18S4,  it  was  directed,  that  the  estates  should  be 
transferred  to  the  new  trustees,  and  this  was  done  by 
deeds  executed  in  the  following  month,  on  the  28th  and 
29th  of  July  1 8S4. 

John  Duff  DingwaU  attained  his  age  of  twenty-one 
years  on  the  15th  October  1836.  If  the  large  funds 
in  Court  had  been  laid  out  in  the  purchase  of  English 
lands,  in  the  manner  authorised  by  the  decree  of  the 
3d  of  At4gt4st  1833,  he  would  have  been  entitled  to  those 

lands, 


c>. 


^ 
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in  tail  in  possession.     He  was,  under        184-7. 
to  have  the  money  so  laid  out,  and     ^tT"*^^"*^ 

C*  1      .1.  .       .  FORDYCB 

Vy^  ^^  ^®  necessary  steps  to  obtain  v. 

.^         <^  '.     In  November  18S6,  he  exe-      Bridges. 

%„      *^^  ^d  on  the  21st  of  the  same 

'^X  the  whole  of  the  funds 

"•^i.^  d  by  an  order,  dated 

^*ng  for  the  payment 

ordered  that  the 

m  accordingly. 

upon  the  decree, 

.ig,  that  it  altered  no 

w  of  the  decree. 

./in  Buff  Dingaoall^  having  obtained 

a  out  the  whole  or  part  of  it  in  the  pur- 

^coich  free  land,  in  the  neighbourhood  of  the 

^i  lands  purchased  under  the  trusts  of  the  testator's 

will. 

He  made  an  English  will  dated  the  Sd  of  July  1840, 
and  a  deed  of  disposition  according  to  the  law  of  Scot' 
landf  dated  the  1st  of  September  i840>  and  died  without 
issue  on  the  26th  of  October  184-0.  Thereupon,  by 
virtue  of  bis  will  and  deed,  his  Scotch  and  English  estates 
became  vested  in  the  Defendant  Sir  Hemy  Bridges. 

On  the  20th  of  N&oember  1841,  Arthur  Dingtxsall 
Fordtfce  (the  eldest  grandson  of  the  old  Arthur  Dingwall 
Fordyce  the  party  to  the  cause,  and  who,  upon  the  death 
of  his  grandfather,  became  the  next  substitute  heir  of  the 
settled  estates)  filed  hi$  bill  of  complaint  in  this  cause, 
praying  that  the  decree,  orders  and  proceedings,  in  the 
cause  of  Jb^n  Dtff  Dingwall^  might  be  declared  to  be 
irregular,  and  that  he  might  be  relieved  therefrom. 
The  cause  was  prosecuted  to  issue,  but  before  it  was 

/  3  brought 
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1847.       of  land  in  Scotland  made  by  the  trusteest  the  testator's 
^^I^V*^    residuary  personal  estate  then  remaioinff  anin?ested 

FORDTCB  . 

17.  ought  to  be  invested  in  the  purchase  of  real  estates  in 

Bridgbs.     England  i  and  for  the  purpose  of  such  investment,  the 

parties  interested,  the  new  trustee  and  the  guardian, 

were  to  be  at  liberty  to  lay  proposals  before  the  Master. 

The  Plaintiff  alleges  that  this  decree  is  not  binding 
upon  him,  and  that  he  is  entitled  to  be  relieved  from  it 
in  the  present  suit. 

The  proceedings  nnder  the  decree  were  carried  on 
before  the  Master  without  notice  to  the  Defendant 
Arthur  Dingwall  Fordyce^  or  his  sons,  who  were  sub- 
stitute  heirs  of  entail.  Arthur  Ditigwall  Fbrefyce  died  at 
the  age  of  eighty-nine  years,  on  the  21st  o(  April  1884; 
and  a  few  days  afterwards,  (the  26th)  the  Master  made 
his  general  report  It  appeared  that  the  uninvested 
residuary  personal  estate  was  of  very  large  amount,  that 
the  Master  had  approved  of  William  Gordon^  Peter  Rose 
and  James  Alexander  Chalmer  to  be  new  trustees ;  but 
that  no  proposal  had  been  laid  before  him  to  invest  any 
part  of  the  residuary  personal  estate  in  the  purchase  of 
real  estate. 

Bff  the  order  made  on  further  directions,  on  the  4th 
of  Jwie  1884,  it  was  directed,  that  the  estates  should  be 
transferred  to  the  new  trustees,  and  this  was  done  by 
deeds  executed  in  the  following  month,  on  the  28th  and 
29th  of  July  1884. 

John  Duff*  Dingwall  attained  his  age  of  twenty-one 
years  on  the  15th  October  1886.  If  the  krge  funds 
in  Court  had  been  laid  out  in  the  purchase  of  English 
lands,  in  the  manner  authorised  by  the  decree  of  the 
8d  of  August  1883,  he  would  have  been  entitled  to  those 

lands, 
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lands)  as  tenant  in  tail  in  possession.  He  was,  under 
the  decree,  entitled  to  have  the  money  so  laid  out,  and 
he,  without  delay,  took  the  necessary  steps  to  obtain 
possession  of  the  money.  *In  November  18S6,  he  exe- 
cuted disentailing  deeds,  and  on  the  21st  of  the  same 
month  he  petitioned  to  have  the  whole  of  the  funds 
transferred  and  paid  to  him;  and  by  an  order,  dated 
S4tfa  of  November  1836,  after  providing  for  the  payment 
of  the  legacy  duty  and  costs,  it  was  ordered  that  the 
funds  should  be'transferred  and  paid  to  him  accordingly. 
This  order  was  merely  consequential  upon  the  decree, 
and  it  was  admitted  on  the  hearing,  that  it  altered  no 
right,  but  must  follow  the  fate  of  the  decree. 


1847. 


FORDTCB 

V, 

Bridges. 


It  is  said,  that  John  Duff  Dingwall^  having  obtained 
the  money,  laid  out  the  whole  or  part  of  it  in  the  pur- 
chase of  Scotch  free  land,  in  the  neighbourhood  of  the 
Scotch  lands  purchased  under  the  trusts  of  the  testator's 
will. 

He  made  an  EtigUsh  will  dated  the  Sd  oi  Jtdy  1840, 
and  a  deed  of  disposition  according  to  the  law  of  Scot-- 
land,  dated  the  1st  of  September  i840,  and  died  without 
issue  on  the  26th  of  October  1840.  Thereupon,  by 
virtue  of  his  will  and  deed,  his  Scotch  and  English  estates 
became  vested  in  the  Defendant  Sir  Henry  Bridges. 


On  the  20th  of  November  1841,  Atihur  Dingwall 
Fordyce  (the  eldest  grandson  of  the  old  Atihur  Dingwall 
Fordyce  the  party  to  the  cause,  and  who,  upon  the  death 
of  his  grandfather,  became  the  next  substitute  heir  of  the 
settled  estates)  filed  his  bill  of  complaint  in  this  cause, 
praying  that  the  decree,  orders  and  proceedings,  in  the 
cause  oFJohn  Dtff  Dingwall^  might  be  declared  to  be 
irregular,  and  that  he  might  be  relieved  therefrom. 
The  cause  was  prosecuted  to  issue,  but  before  it  was 
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BUDOtt* 
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brought  to  heariqg  the  Plaintiff,  Aihur  DingwaU  For^ 
dyce^  died  without  issue;  and  thereupon  (and  in  con- 
sequence of  the  pre^lecease  of  an  elder  brother  William) 
the  present  Plaintiff  succeeded  and  became  substitute 
heir  entitled  in  possession  to  the  settled  Scotch  estates. 


He  filed  this  bill  on  the  22d  of  July  1844,  and  the 
first  questions  are,  —  whether  the  Plaintiff  is  bound  by 
the  decree  of  the  3d  of  August  1883  ?  and  if  not,  whether 
lie  is  endeavouring  to  obtain  relief  in  the  proper  form  ? 
And  I  am  of  opinion  that  Jie  is  not  bound  by  the  decree. 
I  think  that  the  heirs  substitute  of  the  Cubh  branchy 
in  succession,  on  failure  of  the  issue  of  the  Bmeklaji 
branch,  had  a  material  and  substantial  interest  in  the 
question,  whether  the  uninvested  residuary  pers^^nal 
estate  was  to  be  invested  in  English  or  Scotch  land,  add 
in  the  appointment  of  trustees,  and  that  there  was  not, 
in  the  cause,  any  substantial  or  effectual  representation 
of,  or  means  of  protecting  that  interest  As  far  as  the 
persons  entitled  to  it  were  concerned,  the  cause  must, 
I  think,  be  considered  as  having  been  heard  er  parte. 
1  know  of  no  rule  under  which  it  can  be  deemed  that 
the  parties  entitled  in  future  succession  can  be  bound 
by  a  decree  to  which  a  person  in  the  situation  ofAtiiut 
•Dingwall  Fordyce  was  a  party,  and  it  appears  to  roe, 
that  under  such  circumstances,  the  present  bill  is  in  a 
proper  form :  it  does  not  seek  to  alter  a  decree  made 
against  the  Plaintiff  himself,  or  against  any  person 
under  whom  he  claims,  and  it  appears,  therefore^  to  be 
his  right  to  seek  relief  by  his  own  bill. 

We  must  therefore  consider,  whether  that  •  which 
was  done  by  the  decree  was  proper  and  right. 


I  have  before  adverted  to.  the  circumstances  of  the 
case.      The  testator  luul   given  a  discretionary   power 

to 


CASES  IN  CHANCERY. 


119 


to  his  trustees,  and  bad  provided  for  the  appointment 
of  new  trustees  in  a  particular  manner.  The  trustees 
appointed  by  the  testator  were  dead,  and  the  represen- 
tative of  the  survivor  declining  to  act,  desired  to  be  dts- 
chmrged. 


1847. 


FORDYCB 
V. 

BaiDOBf. 


given  the  testator's  will  my  best  considera- 
tioiv  it  appears  to  me,  that,  with  the  sanction  of  the 
Court,  new  trustees  might  have  been  duly  appointed, 
and  that  new  trustees  would  have  had  the  same  dis- 
cretionary power,  which  was  given  to  the  original 
trustees  appointed  by  the  testator  himself;  and  further, 
that  such  a  discretionary  power  as  is  given  by  this 
will,  is  not  a  power  which  the  Court,  in  the  absence 
or  without  the  assistance  of  trustees,  ought  to  take  upon 
itself  to  exercise.  I  am  inclined  to  think,  that,  (except 
by  taking  care  that  the  persons  whom  the  testator  in- 
tended to  give  the  discretion  are  duly  appointed,  and 
that  what  is  done  is  done  upon  that  discretion  fairly 
exercised)  the  Court  ought  not  to  interfere  at  all.  The 
Court  itself  has  no  means  of  ascertaining,  in  such  a 
ease,  whether  it  is  more  or  less  in  accordance  with  the 
will  of  the  settlor,  or  with  the  interest  of  the  parties 
entitled  under  his  dispositions,  that  the  discretion  should 
be  exercised  in  ^vour  of  English  or  Scotch  estate.  The 
discretion  cannot  be  subject  to  a  rule  of  equality  or 
proportion,  of  any  sort,  between  the  estates.  There 
seems  to  be  no  tangible  principle  upon  which  the  ex* 
ercise  of  such  a  discretion,  in  one  way  or  other,  can  be 
justified  or.  impugned.  The  testator  has  given  the  dis- 
cretion to  private  hands,  appointed  by  himself,  or  ac- 
cording to  his  own  rule,  and  it  seems  more  fit  for  the 
Court  to  leave  it  in  those  hands. 


The  decree  did  not  direct  any  inquiry  to  be  made 
respecting  the.  persons  who  were  interested,  npr  as  to 
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the  circumstances  under  which  their  interests  were  or 
were  not  represented,  the  only  person  who  had  any 
legal  authority  to  act  as  trustee  was  discharged,  and 
new  trustees  were  ordered  to  be  appointed ;  but  no  pro- 
vision was  made  for  their  being  appointed  in  the.  manner 
directed  by  the  will,  and  notwithstanding  the  directions 
given,  the  Court  itself,  in  the  absence  of  any  trustee, 
took  upon  itself  to  exercise  the  discretion  which  the 
testator  intended  to  be  exercised  by  the  trustees. 


I  must,  therefore,  declare  that  the  Plaintiff  and  the 
other  persons  entitled  under  the  trusts  of  the  testator's 
will,  are  not  bound  by  the  decree,  made  in  the  cause  of 
DingwaU  v.  Crombie  on  the  Sd  day  oi  August  18SS,,and 
tlie  proceedings  thereunder,  or  any  of  them;  and  that 
notwithstanding  such  decree  and  proceedings,  the  tes«- 
tator's  residuary  personal  estate  ought  to  be  laid  out  in 
the  purchase  of  lands  in  England  or  Scotland^  according 
to  the  directions  of  the  will ;  and  that  such  parts,  or  so 
much  of  the  funds  and  monies  constituting  the  capital 
or  part  of  the  capital  of  such  residuary  personal  estate, 
as  were  in  Court  in  the  month  of  November  1836,  and 
were,  under  the  order  of  the  2<lth  day  of  the  same 
month  of  Novemberj  transferred  and  paid  to  the  said 
John  Dtfff^  DingoDollj  were  erroneously  transferred  and 
paid  to  him,  and  ought  to  be  restored  and  brought  back 
by  the  Defendant  Sir  Henry  Bridges^  out  of  the  assets 
of  the  said  John  Duff  DingmalU  And  he  must  be 
ordered  to  transfer  and  pay  the  same  into  Court  ac- 
cordingly, and  either  to  admit  assets  for  the  purpose,  or 
to  account,  &c. 


And  declare  that  the  trustees,  appointed  in  pursuance 
and  under  the  directions  of  the  said  decree,  were  erro- 
neously appointed ;  and  that  new  trustees  ought  to  be 
now  appointed  in  the  manner  directed  by  the  said  will; 

and 
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and  refer  it  to  the  Master  to  approve  of  trustees  to  be 
appointed  by  the  Plaintiff,  as  the  person  now  entitled  to 
the  actual  possession,  or  to  the  actual  receipt  of  the  rents 
of  the  estates  devised  by  the  said  will. 
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If  necessary,  inquire  what  part  of  the  funds  in  Court 
in  November  18S6,  and  transferred  or  paid  to  John  Duff 
DingvoaUj  consisted  of  capital,  and  what  were  the 
amount  and  particulars  thereof,  and  what  would  have 
become  due  to  the  Plaintiff  for  dividends  and  interest 
thereof  if  the  same  had  not  been  transferred  and  paid 
out  of  Court. 

If  necessary,  inquire  and  state  &c.  what  persons  now 
living  are  entitled  as  heirs  substitute  in  expectancy  to 
the  Scotch  estates  settled  by  the  deed  of  tailzie  of  &/>- 
tembcr  1807. 


Note. —  Upon  appeal  Lord  CoUenham  held,  that  the  Plaintiff 
was  not  bound  by  the  decree  of  1833,  that  the  discretionary  power 
\a.ymg  ceased  to  exist  before  the  deci^  of  1833,  and  being  then  in- 
capable of  being  exercised,  the  uninvested  fund  became  divisible  in 
equal  moieties  between  the  two  objects.  He  also  held,  that  the 
objection,  that  the  bequest  of  a  fund  to  be  invested  in  a  regular 
Scoti^  entail  was  void  as  a  perpetuity,  could  not  be  maintained. 
2  PAUSpi,  497. 
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Nim.  11.   18. 

13.  15,  16, 17. 


PERRY  V.  MEDDOWCROFT. 


^^J'^J^J  '^I^HIS  case  came  before  the  Court  upon  exceptions 
nized  between    •■■    to  the  Master's  report     The  question  was,  how 

jt  iiimI  H    hilt  *  A  ' 

it  was  dfr^  far  a  sentence  of  the  Ecclesiastical  Court  of  nullity  of 
dared  void  by  marriage  was  binding,  in  this  Court,  on  a  child  of  the 
tical  Couru  alleged  marriage,  who  was  en  ventre  sa  mere  at  the  time 
^"'^ijSa"  ^^  ^^^  sentence,  and  no  party  to  the  suit,  it  bemg  now 
child  of  if.  and  alleged,  on  his  behalf,  that  the  sentence  had  been  pro- 

tam>re  at  the  ^^^^  ^y  ^^^i  negligence,  and  collusion* 

time  of  the 
sentence,  and 
who  neces- 
sarily was  no 
party  to  the 
proceedings, 
claimed  pro- 
perty in  this 
Court,  as  de- 
scendant  of  A» 
Held,  first, 
that  he  was 
bound  by  the 
sentence, 
though  he 
might  avoid 
its  efiect  by 
shewing  fraud 
and  coUosion 
in  obtaining 
it;  secondfy, 
that  such 
fraud  and  col- 


The  facts  are  fully  detailed  in  the  judgment  of  the 
Master  of  the  Rolls. 

Mr.  Walpok^  Dr.  PhiUimore,  and  Mr.  W.  T.  &  Daniel^ 
in  support  of  the  exceptions  of  the  claimant  William 
Meddaaxrqflj  cited  :  Meddcnocroft  v.  Gregory  (a),  Med^ 
dtnxrqfl  v.  Huguenin  (&},  Roach  v.  Garvan  (c),  Brawn^ 
sword y.  Edwards {d)f  HiUyardv,  Grantham{e)y  Mfodaws 
V.  The  Duchess  of  Kingston  (g),  Pmdham  v.  Phillips  (A), 
Robins  v.  Crutchley  (f ),  Duchess  of  Kingston's  Case  (it), 
Barrs  v.  Jackson  (/),   Wilson  v.  Brockley  (m),   Co*  Ldtt. 

S57. 


{K)  BumU  Ecc,  Law,  495. 
(i)  2  Wiitan,  116.  182.  127. 
(k)  20   How.    St.    TV.  355., 
2  Smith's  Leading  Cases,  424. 
(0  1  r.  *  C.  (C.  C.)  585. 
(m)  1  PkiUimore,  132. 


(a)  2  Hag.  Con.  M.  207. 

lb)  3  Curteis,  403.,  &  4 
lusion  must  be  Moore,  P.  C.  Cases,  386. 
shewn  to  have       /^j  i  ^es.  Sen.  157. 

parties  to  the        W  Cited  2  Vcs.  Sen.  246. 

proceedings ;         (g)  ^  Ambter,  756. 

and,  thircmr, 

that  proof'^  that  the  costs  of  the  unsuccessful  party  had  been  agreed  to  be  paid, 

that  witnesses  were  not  examined,  and  others  not  cross-examined,  and  that  dif^ 

Acuities  were  not  interposed  which  might  have  been,  did  not,  together,  amount  to 

proof  of  fraud  and  collusion. 

Whether,  in  such  a  case,  the  child,  who  was  bastardized  by  the  effect  of  the 
sentence,  had  any  means  of  shewing  that  the  sentence  was  erroneous  ?  SemMe^  not. 
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$S7.  a,  &9  Termes  de  la  hty^  title  CoUusiant  Hargrave^s  1646. 

Lam  DraeiSy  484|  Earl  cfChnierfield  v.  Janssen  (a),  Brofwn*  ^^"^^""^^ 

ing  r»  Beane  {b),  MMicetU  v.  Fisher  (^ )»  PUmden^  54.  &  v. 


Mr.  Hodgson  and  Mr.  Cbfe  for  Aw  the  trustee,  and 
tt^uenitt  the  administratrix. 

Mr.  KindkrsU^,  Mr.  Spence,  and  Mr.  Foster. 

Mr.  Tkmer,  and  Mr.  JSbuipy. 

The  following  authorities  also  relate  to  the  subject^ 
several  of  which  were  referred  to  during  the  argument. 

Beawrain  ▼•  Scott  (d),  BlackhanCs  Case  {e\  2  BurtCs 
Ecdesiastical  Law  (g)^  Cope  v.  Bioi  (A),  Canons  62  and 
63  (f>  Clem  v.  Bathurst  (k),  Dobbj/n  y.  Com^^riE:  (/), 
£ff»o^  and  another  ▼•  Gtirr  (m),  Fellowes  v.  Stewart  (»), 
Gr^^n  y.  DaUon  (o),  /ij^  v.  Heffer  (p),  Jonf5  v. 
jB^  (yX  TAp  iTiiig  V.  7%^  Inhabitants  of  Burton-upon'- 
Trent  (r),  Priestley  v.  Z^mi  (5),  jRw /  v.  Fox  (t\  Sobin-- 
son  V.  Grant  (u),  Rogers*  Ecclesiastical  Law  (jr),  &an- 
Acjp^  V.  Stanhope  (y),  7/w  v.  Qam  (2),  Standen  v.  &a»- 
1/^  (fla),  Wakefield  v.  tVake/leld  (bb\  Wynn  v.  Davies(cc\ 

The 

(a)  2  r^«.  tea  125.  (p)  3  Af  .  <^  iS*.  865. 

(6)  2  PkUSm.  69.  (9)  Oir/Affw,  225. 

(c)  3  CWim,  412.  (r)  S  M.  ^  S.  537. 

(^  3  Cosy.  388.  (0  6  Ke«.  421. 

(e)  1  ^^.  290.  (0  2  Ves.  Sen.  269. 

(;^)  Vol.  2.  tit.  Marriage.  («)  18  Vetey,  289. 


Mbddow- 

CROPT. 


(A)  1  ^«^.  34.  (jr)  Pp.  516  and  517. 

(0  Bym,  Meet.  L.  p.  646.  (y)  I  Addam,  93. 

(il).8  Stmngt,  960.  (<)  SM.^S.  266. 

(0   2  PAjtfiM.  102.  (aa)  I  Peake.  32. 

(m)  2  Pimm.  iq.  (66)  I  if<^:g.  394. 

(n)  2  PAiOim.  238.  and  257.  (cc)  1  Cw^,  69. 
(o)  1  Addams,  289. 
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1846.  The  King  y.  Hie  Inhabiiants  of  Tibshel/(a\  The  King 
V.  Tke  Inhabitants  of  Billingshwsi  (A),  Frankland  ▼• 
Nicholson  (c)f  Pougett  ▼.  Tomhyns(d)i  Mather  v J Ney{e)y 
Mayhem  v.  Mayhem  (g\  Pougett  v.  Tomtyns  (h)^  Diddear 
V.  Faucit{i),  Men  v.  ffdod{k),  Wyatt  v.  Henry  {l\ 
Copps  Y.  FolIon{m),  Wright  y.  Elwood{n\  Hatfiddv. 
Hatfield  (o),  Da  Costa  v«  Villa  Real(p\  Hatfield  y. 
HatJUld  (9),  Wakefield  y.  Machy  (r\  The  Kifig  y. 
The  Inhabitants  (f  Wroxton  (s),  Holland  y.  CaUiJbrd  {t\ 
1  Oughton^  28,  Bog.  Ecd.  LaWt  479^  SeaHe  ▼.  Searle  (u), 
Dalryniple  ▼«  Dalrymple  (jr),  28  G.  2.  e.  ^^.  §  1,  2.  8^ 
3  &  4  G.  4.  r.  76.  $  19.,  Shdford  on  Marriage  and 
Divorce^  583.,  Sullivan  ▼.  SuUivan  (y\  Chidiester  y.  Mar- 
quis f^  Donegal.  (2) 

The  Master  of  the  Rolls. 

This  case  comes  on  upon  exceptions  taken  to  the 
Master's  report,  upon  a  reference  made  to  him  by  an 
order  dated  the  dOth  day  of  January  1 843,  by  which  it 
was  referred  to  him  to  inquire  and  state  to  the  Court, 
whether  there  was  any  male  lineal  descendant  of  William 
Meddamcrqfl  the  younger,  deceased,  living  on  the  7th 
oi  July  1842.  Upon  this  reference,  two  states  of  facts 
were  laid  before  the  Master  on  behalf  of  William  Med- 

damcrqfi^ 

(a)  1  B,  4-  Ad.  190.  (»)  1  EaH,  662. 

lb)  3M.^S.  250.  (o)  5  B.  P.  C.  100. 

(c)  Z  M.^S,  259.  n.  {p)  2  5rhmge,960. 

Id)  2  Hag.  Con.  Ca.  142.,  1  \q)  15  Vma^t  Abridg.  p.  262. 

PkUfimore,  499.  (r)  1  PkU&m.  134  ». 

(e)  SM.4rS.  265.  n.  (s)  4  Bam.  4-  Ad.  640. 

(g)  SM.^  S.  266.  n.  (t)  2  Vertum,  662. 

(A)  SM.^S.  262.  n.  («)  2  ITd^.  Con.  Ca.  187. 

(i)  3  PAittin.  580.  (x)  2  Hffg.  Con.  Co.  54. 

Ik)  1  ^m;?.  N.  C.  8.  (y)  3  PkORm.  45. 

(/)  2  Ai^.  Cons.  Ca,  215.  (z)  1  Add.  5. 
(w)  1  PAiA^.  145  II. 
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iawax^ft^  the  person  whose  exceptions  to  the  report  are        1846. 
now  under  consideration.  * 

. 

He  claimed  to  be  the  son^  and  in  that  character,  the 
sole    lineal  descendant  of  William    Meddonxxrqft    the 
younger.    The  Master,  upon  the  evidence  produced  be- 
fore him,  has  found,  that  on  the  28th  of  Fdmiaty  1815, 
the  ceremony  of  marriage  was    performed    between 
Wiiliam  Meddawcrqfl  the  younger,  then  a  bachelor,  and 
Mary  Gregory^  widow ;  that  a  suit  of  nullity  of  marriage 
was  promoted  in  the  Consistory  Court  of  London  by 
William  Meddawcrqft  the  elder,  the  father  of  William 
Meddomcrcft  the  younger,  against  Mary  Gregory^  in  the 
suit  alleged  to  be  falsely  calling  herself  Mary  Meddaoh 
crtfiy  and  that  by  the  sentence  of  the  said  Court,  made 
in  the  suit  on  die  12th  day  oiJtdy  1816,  it  was  decreed, 
that  the  marriage,  however  in  fact  had  and  solemnized 
between  William  Meddawcrqft  the  younger  and  Mary 
Gregory^  was  null  and  void,  to  all  intents  and  purposes 
in  law  whatsoever;   and  he  found  Mary  Gregory  had 
issue  by  William  Meddawcrqft  the  younger  one  child, 
that  is  to  say,  the  exceptant,  who  was  bom  on  the  15th 
of  January  1817.     He  farther  found,  that  William  Med- 
dawcrqft  the  younger  married  Harrielt^  now  Harriett 
Huguenin^  in  September  1829,  and  died  in  November  1 835, 
without  leaving  any  issue  of  the  last-mentioned  mar- 
riage ;  and  his  finding,  in  the  result  was,  that  there  was 
not  any  male  lineal  descendant  of  William  Meddow^ 
croft  the  younger  living  on  the  7th  of  July  1842. 

It  appears  that  this  finding  against  the  claimant  was 
founded  upon  the  sentence  of  the  12th  of  Jtdy  1816, 
by  which  the  marriage  of  the  claimant's  father  and 
mother  was  declared  to  be  null  and  void,  and  that 
although  the  claimant  alleged  and  attempted  to  prove, 
and  now  says  he   has  proved,  that  the  sentence  was 

obtained 
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1846.  obtained  by  fraud  and  ooUosion,  and  endeavoured,  by 

^^""^^'^'^^  that  means,  to  induce  the  Master  to  disregard  the 

ti.  sentence,  he  did  not  succeed,  and  in  the  conclusion 

Mkddow-  ^j,^  Master  was  against  him. 


OROFT. 


The  exceptions  in  this  case  allege,  in  the  first  place, 
that  the  sentence  ought  not  to  be  used  against  him,  '*  by 
reason  that  the  same  was  obtained  by  fraud  and  collu- 
sion," and  secondly,  that  the  Master  ought  to  have  found 
that  the  exceptant  was  the  eldest  male  lineal  descendant 
of  William  Meddowcrt^  the  younger,  living  on  the  7th 
of  July  1 842 ;  alleging  he  can  prove  that  the  marriage 
was  valid.  What  he  first  undertakes  to  prove  is,  that 
the  sentence  was  obtained  by  fraud  and  collusion,  which 
fraud  and  collusion  I  apprehend  must  be  between  the 
promoter  of  the  suit  and  the  Defendant ;  that  at  least 
has  been  distinctly  stated  upon  authority  (a) ;  but  it  b  not 
very  material  to  consider  it  upon  the  present  occasion* 

In  order  that  the  case  may  be  understood,  or  rather 
that  the  parties  may  know  whether  I  understand  the 
facts  of  the  case,  which  is  always  material,  I  think  it 
right  to  state  the  facts  as  they  have  appeared  before  me. 

William  Meddcfwcrqft  the  younger  was  born  in  the 
month  of  March  1796.  In  the  year  1814,  he  was  an 
articled  clerk  with  his  uncle  James  Meddcnocrofty  then 
an  attorney  and  solicitor.  He  appears  to  have  been 
boarded  and  lodged  in  the  same  house  with  Mary 
Gregory^  who  was  about  ten  years  older  than  himself. 
That  soon  after  those  persons  became  acquainted,  a 
treaty  for  marriage  took  place  between  them ;  that  they 
agreed  upon  a  marriage,  and  to  apply  to  James  Med-^ 
dowcrqft  for  his  consent.  It  appears,  that  William 
Meddawcrqfi  the  younger  was,  to  a  very  great  extent, 

dependent 

(a)  Meddowcroft  v.  Hugwnm^  4  Moore^  P.  C,  Casei,  386. 
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dependent  upon  the  bounty  of  his  unclei  and  on  him  rested  1846. 
his  hopes  in  Hfe*  His  consent  was  asked,  and  was  dis- 
tinctly refiised.  He  not  only  distinctly  refused  his  consent 
to  the  nephew ;  but  be  thought  it  bis  duty  to  communicate 
directly  with  Mary  Qregory^  and  be  expressed  to  her 
his  diBsenr,  and  the  great  improbability  that  there  ever 
could  be  an  assent.  In  consequence  of  that,  this  project 
of  marriage  was  for  that  time,  as  it  is  said,  giTen  up. 
After  the  lapse  of  some  time,  they  again  agreed  upon 
marriage,  not  only  without  the  consent,  but  i^inst  the 
declared  dissent  of  the  uncle.  The  marriage  was  pre- 
pared for,  and  endeaTonred  to  be  eflfected  in  the  most 
secret  manner,  the  motive  being  perfectly  obvious,  that 
the  uncle  should  not  be  made  aware  of  *it,  and  induced 
thereby  to  withdraw  from  the  nephew  that  support  and 
those  expectations  otherwise  intended  for  him. 

They  agreed  that  the  marriage  should  be  solemnized 
by  banns,  in  a  parish  suitable  to.  the  purposes  they  had 
in  view,  and  Mary  Qregory  sent  a  paper  of  instructions 
for  the  publication  of  the  banns,  by  a  witness  of  the 
name  of  Bradley.  That  paper,  whatever  it  containedf 
wiLS  given  into  the  hands  of  the  daughter  of  the  clerk, 
whose  doty  it  was  to  enter  the  banns.  The  contents 
were  entered  in  a  private  book  kept  by  the  clerk,  and 
were  afterwards  copied  into  a  public  book  of  banns,  and 
the  banns,  according  to  the  entry  in  the  book,  were 
published  in  the  parish  of  St.  Jame&y  ClerkewoeU. 

After  the  third  publication,  and  on  the  day  appointed 
for  the  marriage,  the  parties  met.  There  is  some  dis- 
crepancy as  to  the  time  when  the  discovery  of  any 
error  was  made ;  for  one  person,  who,  perhaps,  ought  to 
know,  says  that  he  cannot  tell  whether  it  was  before  or 
after  the  marriage :  Mary  Gregory  says  it  was  before  the 
marriage,  and  another  witness  says,  that  it  was  after 

the 
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the  marrioge.  Mary  Gregonfs  account  is  this,  that 
when  they  met  in  the  vestry  room,  the  public  banns 
book  was  open,  that  William  Meddaaxrqft  the  younger 
saw  the  name  entered,  and  observed,  that  his  name 
had  been  mis-spelt :  that  it  was  put  down  '<  WiUiam 
Widaoxrofti*  and  not  «  WiUiam  Meddaacr^;''  where- 
upon (as  Mary  Gr^ory  says)  it  occurred  to  her,  that 
it  was  not  prudent  that  the  ceremony  should  proceed 
with  such  a  mistake.  She  hesitated  on  that  subject. 
The  scruples  she  had,  if  any,  were  removed,  as  she  says, 
by  the  representation  of  the  clerk,  who  stated,  that  the 
mis-spelling  of  a  name  was  frequent,  and  frequently  cor- 
rected, and  that  he  would  correct  this,  and  it  was  cor« 
rected  by  an  interlineation  and  obliteration,  and  the 
first  two  letters  *<  Wi  *'  were  altered  to  *^  Med^^  and  by 
that  means  Widamcrrft  was  converted  into  Meddan^ 
crcfl.  Whether  this  was  done  before  or  after  the  clergy- 
man appeared,  is  perhaps  not  material,  but  the  clergyman 
came  during  the  discussion,  and  he  agreed  (as  she 
says),  that  there  would  be  a  perfect  valid  marriage  not- 
withstanding this  error.  If  that  did  take  place,  as  she 
says,  it  is  most  extraordinary,  to  say  the  least  of  it,  that 
any  clergyman  should  think  and  take  on  himself  to  say, 
that  such  an  alteration  as  that  was  not  material,  and 
not  likely  to  aflfect  the  validity  of  the  marriage.  How- 
ever, she  says,  that  after  the  correction  had  been  made 
in  the  book,  the  marriage  was  solemnized,  and  the 
entry  was  made  in  the  Register  book  in  conformity 
with  the  real  names. 


After  the  marriage  was  solemnized,  the  parties  co- 
habited together,  and  she  says,  were  recognised  as 
husband  and  wife,  but  by  whom  certainly  does  not 
appear.  It  does  appear,  that  she  continued  to  write  in 
the  name  of  Gregory^  although,  if  the  marriage  were  a 
good  marrioge,  her  real  name  was  Meddaoocrqft*     It 

does 
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does  appear^  that  after  some  time  had  elapsed,  she  had        1 B46. 
some  disagreement  with  her  alleged  husband,  but  of  what       p^^^[^ 
nature  or  to  what  extent  it  is  not  easy  to  discover.    She  v, 

went  into  Deoonshire^  and  there,  those  disagreements, 
whatever  they  might  have  been,  did  not  prevent  him 
from  corresponding  with  her,  and  his  letters  to  her  were 
addressed  to  Mrs.  Jordan.  That  was  in  the  latter  part 
of  the  year  1815. 

In  the  month  of  January  1816,  things  had  got  to  such  a 
state,  that  she  resolved  to  brave  the  consequences  of  com- 
municating the  fact  to  James  Meddaaxrqfij  the  uncle. 
iSie  called  upon  him,  told  him  what  had  happened,  and, 
as  she  says,  told  him  of  the  circumstances  which  had 
taken  place  at  the  marriage,  of  the  mistake  which  had 
been  made  in  the  entry  in  the  banns  book,  and  that  the 
mistake  had  been  set  right  in  the  register  book  on  the 
occasion  of  the  marriage.  The  feelings  of  James  Med-- 
dmxrcft.  do  not  seem  to  have  been  in  the  least  degree 
softened,  but  rather  to  have  been  aggravated  by  this  com- 
munication. He  was  very  angry,  and  she  says,  treated 
her  with  great  unkindness.  She  heard  no  more  about 
the  matter  until  the  next  month,  when  she  was  served 
with  a  citation  in  a  suit  of  nullity  of  marriage,  promoted 
by  William  Meddowcrqfi^  the  father  of  WiUiam  Meddcrx^ 
craft  the  younger,  in  the  Consistory  Court  of  the 
Bishop  oi  London.  This  was  in  February  1816.  She 
consulted  Messrs.  NickoU  and  Bishop^  two  proctors  of 
known  respectability,  and  gave  them  instructions  in 
her  own  haud-iwriting,  whether  from  the  dictation  or 
instruction  of  any  body  else  or  not  is  not  very  clearly 
expressed.  Her  defence  was,  that  this  error  in  the 
publication  of  banns  or  in  the  entry  of  the  banns  had 
arisen  merely  from  mistake.  Whilst  the  suit  was  pend- 
ing, and  before  any  very  active  steps  had  been  taken 
in  it,  these  parties,  notwithstanding  the  suit,  cohabited 

Vol,  X.  K  again 


190 


CASES  IN  CHANCERY. 


1846. 


again  together.  It  appears  that  ui  April  1816,  •  their 
cohabitation  was  resumedt  snd  they  lived  together  as 
husband  and  wifii. 

» 

Now  it  is  alleged  here,  and  the  principal  fiict  which 
the  claimant  has  to  prove  is,  that  the  proceedings  in  the 
caose  were  carried  <m  coUusively,  that  there  was  frand 
and  collusion  in  the  management  of  the  cause,  in  conso* 
quence  of  which,  a  true  and  proper  case  vas  not  pre- 
sented to  the  Jndge.  It  appears  that  she  first  commu- 
nicated with  Mr.  Bisiopf  and  afterwards  with  Mr.NicAoU. 
They  took  some  steps  to  ascertain,  by  her  assistance, 
what  was  the  state  of  things  in  the  parish  books,  and  she 
represented  to  them,  that  the  entry  in  the  parish  book, 
and  the  entry  in  the  register  book,  were  both  of  them 
correct  and  right.  It  does  not  appear  that,  in  her 
letter,  she  communicated  to  them  that  the  entry  in  the 
banns  book  had  been  materially  wrong,  and  had  not 
been  altered  until  after  the  banns  had  been  published, 
and  just,  before  the  marriage.  Somei]uestion,  she  says, 
was  made  respecting  costs  of  the  suit,  some  hesitation, 
on  the  part  of  Messrs.  Nickoll  and  Bisiap,  whether  they 
would  undertake  the  defence ;  but  it  does  I  think  ap- 
pear, that  ^he  was  desirous  of  being  protected,  and  it 
is  probable  that  that  was  expressed  with  sufficient  dis* 
tiJictness  in  the  letter,,  which  has  been  very  often  referred 
to,  of  the  month  of  March. 


It  is  saif],  that  between  the  months  of  March  and 
June  something  or  other  must  have  passed,  which  altered 
tlie  views  of  Mary  Gregoty  with  respect  to  the  defence 
which  she.  was  to  makcf  Something  or  other  very  pro- 
bably did  pass ;  what  passed  is  most  material ;  but,  there 
is  no  proof  whatever  of  what  it  was.  This  might  have 
passed:  —  that  it  came  to  the  knowledge  of  Messrs. 

NUhoU 
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NickoU  and  Bithcp,  that  the  entry  in  the  banns  book        1846. 
was  not  free  feom  alteration ;  but  had  been  altered  by     ^^JT^*^ 
interlineation  and  obliteration,  which  might  give  it  a  very  v. 

different  effect  from  that  which  it  would  have  had  if  it  ^^^^""^^ 
had  been  right  from  the  banning.  In  the  one  case, 
there  would  hav^  been  a  presumption  that  the  banns 
had  been  published  correctly,  in  the  other  case  that 
the  banns  had  been  published  incorrectly.  That  might 
have  been  so,  if  we  indulge  in  conjecture ;  but  I  am 
far  from  saying  it  was  so.  On  the  other  hand,  I  am 
desired,  on  the  behalf  of  this  claimant,  to  conjecture, 
that  that  change  in  the  mind  of  Mary  Crregory  had  been 
brought  about  by  a  collusive  and  corrupt  agreement 
between  herself  (for  she  must  have  been  concerned 
in  it,  to  make  it  of  any  avail),  and  the  promoter 
William  Meddafwcrqft  the  elder,  or  his  agent  James 
MedcUmcrofti  or  WiOiam  Meddaaocrqfl  the  younger,  (or 
as  it  is  now  alleged  in  reply,  with  great  ingenuity  and 
ability  by  Mr.  Walpole)  with  William  Meddamar^  the 
younger,  by  Jamei  Meddorwcrqft^  who  was  acting  as  agent 
for  the  promoter: — that  there  was  a  collusive  and 
fraudulent  agreement  entered  into,  to  present  a  false 
case  to  the  Court,  for  the  purpose  of  unduly  obtaining 
a  sentence  of  nullity  as  to  this  marriage.  It  does  not 
follow,  because  something  or  other  not  explained  led  to 
a  change  in  her  sentiments,  if  there  was  such  a  change 
distinctly  appearing,  that  therefore  it  is  to  be  imputed 
to  a  fraudulent  agreement.  It  may  have  arisen  from 
very  good  advice  whiph  she  received,  that  it  was  per- 
fectly useless  for  her  to  defend  that  suit.  The  other 
circumstances  relied  on  are,  that  there  was  an  arrange- 
ment respecting  the  payment  of  costs,  that,  in  the  suit, 
evidence  was  not  produced  which  .might  have  been 
produced,  witnesses  were  not  cross-examined  who  might 
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have  been  cross-examined,  difficulties  were  not  inter* 
posed  which  might  have  been.  I  cannot  say,  I  think  that 
any  or  all  of  these  circumstances  combined  together  do 
amount  to  any  thing  like  proof  of  a  fraudulent  collusive 
agreement,  entered  into  between  these  parties,  for  the 
purpose  of  suppressing  the  truth,  or  representing  to  the 
Court  a  case,  on  which  a  decision  might  be  fraudulently 
obtained. 


In  the  meantime,  and  after  the  institution  of  this  suit, 
Man/  Gregory  conthued  to  correspond  in  the  name  of 
Gregory  with  her  agent  Mr.  Cot,    She  says,  that  during 
this  time  she  was  subject  to  the  influence  of  her  hus- 
band, whose  cohabitation  with  her  was  known  to  James 
Meddawcrqfln     She  also  says  that  her  husband  repre- 
sented to  her,  that  Messrs.  NichM  and  Bishop  would 
not  conduct  her  case  unless  the  costs  were  secured,  and 
that  James  Meddawcrqft  bad  consented  to   guarantee 
those  costs.     It  turning  out,  after  a  time,  that  she  was 
pregnant  of  the  present  exceptant,  and  consequently 
when  there  was  coming  into  the  world  another  being 
most  seriously  to  be  affected  by  the  sentence  to  be  pro- 
nounced (a  fact  which  she  communicated  to  her  proctor), 
William  Meddawcrqft  the  younger,  her  husband,  pro- 
mised, that  if  she  would  let  the  suit  go  on,  in  order  to 
satisfy  the  uncle,  and  prevent  him  from  wholly  with- 
drawing his  countenance  and  protection,  and  all  the  ex- 
pectation which  he  had  formed,  he  would  marry  her 
again  before  the  child  was  born :   these  parties  ima^ 
gining,  perhaps,  that  they  might  on  the  second  occasion 
keep  the  secret  better  from  the  uncle. 


Nobody  can  now  look  on  the  deceits  which  these  pei^ 
sons  were  carrying  on,  without  seeing  the  wretchedness 
and  misery  parties  bring  on  themselves,  by  the  course 

of 
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of  duplicity  and  deception  which,  in  furtherance  of  such     ^  1846. 
schemes^  they  are  obliged  constantly  to  pursue* 

I  say  nothing  against  Mary  Gregory^  the  circum- 
stances, between  her  and  the  man  whom  she  supposed 
was  her  husband  and  wished  to  make  her  husband, 
were  such,  that  if  she  did  not  carry  on  that  course  of 
duplicity,  she  was  very  likely  to  be  ruined  together  with 
him,  and  therefore  she  was,  in  a  sense,  forced  into  it« 
Unfortunately  her  moral  principles  were  not  capable  of 
resisting  the  temptation.  She  gave  way,  and  continued 
a  life  of  misrepresentation  and  duplicit}',  wishing  some 
persons  to  think  her  a  married  woman,  and  others  to 
suppose  that  she  was  not :  —  wishing,  on  the  supposition 
that  she  was  a  married  woman,  to  obtain  small  advances 
of  money,  and,  on  the  supposition  that  she  was  still  an 
unmarried  woman,  to  receive  her  pension  as  an  officer's 
widow. 

The  matter  was  brought  before  the  Ecclesiastical 
Court ;  and  I  think  it  is  quite  plain,  that  it  was  there 
duly  contested,  on  such  grounds  only  as  were  then 
brought  forward  by  the  parties.  I  have  not  the  smallest 
doubt,  that  the  learned  persons,  by  whom  the  case  was 
argued,  were  just  as  ignorant  of  any  supposed  collusion, 
as  the  Judge  himself;  they  argued  it,  as  it  would  ap* 
pear,  strenuously;  they  put  it  on  the  ground  that  there 
was  a  mistake,  and  that  there  was  no  proof  of  fraud. 
The  sentence,  dated  the  12th  of  July  1816,  was,  that 
tlie  marriage  be  annulled.  It  is  certainly  somewhat 
singular,  that,  on  the  6th  dijuly^  a  few  days  before  the 
sentence,  this  lady,  who  had  hitherto  corresponded  with 
her  agent  Mr.  CoXy  under  the  name  of  Gi-egory^  and 
had  effectually  concealed  from  him  the  fact  that  any 
marriage  had  taken  place,  writes  a  letter  signed  ^*  Mary 
Meddamrofti*  stating    that,   **  she  expected  the  un- 

K  3  pleasant 
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184f6.  pleasant  afikir  pending  between  her  and  Mr.  M.  would 
be  decided  on  Friday  next,  when  she  had  every  reason 
to  believe  the  marriage  would  be  set  aside,  as  she  had 
given  her  consent  to  it,''  and  asking  how  she  was  to 
proceed  to  regain  her  pension  as  widow  of  Lieutenant 
Gregory.  We  see  very  well  what  was  in  contemplation, 
for  on  the  very  day  after  tLe  sentence  was  pronounced, 
she  gets  the  certificate  of  being  entitled  to  her  pension, 
and  makes  the  oath  that  she  was  a  widow.  She  had  first 
of  all  stated  in  writing  her  consent  to  the  sentence ;  then 
she  claimed  the  right  which  arose  from  her  continuing 
a  widow ;  and  very  soon  after  that,  she  goes  to  com^ 
plain  to  another  proctor,  that  the  suit  had  been  badly 
conducted,  and  that  she  had  been  extremely  ill-used  by 
her  former  proctors,  for  the  sentence  ought  to  have 
been  different.  It  seems  she  waS'  introduced  to  Mn 
Poiis  by  some  friends  of  hers,  who  took  an  interest  in 
her  rights,  and  probably  were  not  altogether  satisfied 
with  the  way  the  matter  had  been  conducted.  No 
doubt  she  represented  to  Mr.  PMs^  that  it  was  an 
adverse  suit,  in  which  every  thing  had  been  done  to 
oppose  the  sentence;  and  he  might  therefore  well 
enough  be  surprised,  at  some  things,  of  which  he  was 
informed  when  he  came  to  enquire  into  the  matter. 
He  said,  ^*  you  have  not  conducted  this  adversely,  yoo 
have  not  done  that  which  you  ought  to  have  done,  you 
might  have  resisted  more.'*  Some  words  passed  be* 
tween  him  and  Mr.  Nic/toU  on  that  occasion  and  on 
that  subject;  but  it  then  appeared  there  could  be  no 
appeal;  probably,  because  the  facts  were  such  as  to 
warrant  the  sentence.  Whether  there  was  any  mode, 
by  which  this  unfortunate  child,  born  a  few  months 
after,  could  have  been  relieved  from  the  efiect  of  the 
sentence,  I  certainly  do  not  know ;  Dr.  PhiUimore^  whose 
experience  and  learning  nobody  cati  doubt,  says,  he  is 
not  aware  of  any  mode  in  which  it  could  have  been 

done. 
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doDe.  (a)    However,  there  the  matter  rested^  so  far  as 
the  child  was  conoeroed,  for  many  years. 

In  Jvib/  1881,  and  not  long  after  this  sentence,  Jamet 
Meddameraft  died,  having  made  his  will,  by  which  he 
gave  his  property  to  trostees  for  the  purpose  of  being 
accumulated  for  twenty-one  years,  and  then  to  convey  it 
to  the  ^  eldest  male  descendant  then  living  of  fVUHam 
Miifiaaartjft  the  younger."  This  period  t>f  accumula* 
tion  expired  the  7th  oi  thkf  IS4S.  In  the  meantime^ 
Wittiam  Meddawcr^i  the  younger,  had  married  Mrs; 
Htigueninj  and,  after  living  with  her  for- some  years^  he 
died  in  1835,  leaving  her  a  widow.  There  was  no 
issue  of  the  marriage,  and  she,  in  the  character  of  his 
widow,  applied  for  letters  of  administration  of  his  estate 
to  be  granted  to  her,  and  they- were  grab  ted  to  her  ac^ 
cordingly. 

WUUam  Meddawcn^  the  exceptant,  who  had  the 
strongest  interest  to  enquire  into  this  matter  very  minutely, 
and  who  has  evidently  received  very  able  advice  and 
assistance^  thought  fit  to  try  the  matter  in  the  Preroga- 
tive Court  Of  course,  he  could  not  try  whether  the 
sentence  was  a  valid  sentence  on  the  evidence  in  the 
Prerogative  Court,  but  he  made  an  attempt  of  the  same 
nature  as  he  is  now  making  here.  He  said  **  There 
was  a  marriage  between  my  father  and  mother ;  there 
was  a  ceremony  of  marriage ;  I  was  born  of  that  mar- 
riage." It  is  not  doubted^  I  believe,  that  he  was  born 
of  thatdther  and  mother;  but  it  is  said|  in- answer, 

"very 


1846. 


(a)  During  the  ajpiment, 
the  Master  of  the  Rolls,  ad" 
dresfltog  Dr.  Pittfmorr,  S8id>  sup- 
poaing  the  is«ue  of  the  marriage^ 
when  an  infant,  had  by  his 
guardian  said  this  sentence  is 
erroneous^  I  am  damnified  by  -it. 


for  it  bastardizes  roe ;  is  there 
a<iy  proceeding  in  the  Eccle- 
siastical Court  by  which  he  couid 
have  reTjcrsed  the  sentence  ? 

Dr.  Pkillimore:  I  am  not  aware 
of  any. 


K  ^ 
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1846.  ^*  very  true  your  father  and  mother  went  through  such 
a  ceremonyi  but  there  was  a  sentence  of  the  Consbtory 
Court,  by  which  the  marriage  was  declared  nulL''  His 
rejoinder  is,  **  true  there  was  such  a  sentence,  but  it  was 
obtained,  in  my  absence,  by  fraud  and  collusion,  and  is 
not  binding  on  me.**  It  is  unnecessary  to  go  minutely 
into  the  allegations  made  by  the  exceptant  on  that  oc- 
casion. He  brought  forward  such  facts  as  he  could, 
and  after  the  allegation  or  the  libel  on  which  he  sus- 
tained his  case  had  beep  reformed,  the  learned  Judge 
was  of  opinion,  that  the  facts  alleged,  even  if  true, 
would  not  amount  to  evidence  of  fraud  and  collusion, 
atfd  he  consequently  dismissed  that  suit. 

There  was  an  appeal  from  that  sentence  to  Her  Ma- 
jesty in  Council.  The  case  was  heard  before  the  Ju- 
dicial Committee  of  the  Privy  Council,  and  they  came 
to  precisely  the  same  resolution,  (a)  Therefore  that  at* 
tempt  failed. 

In  the  meantime,  the  order  of  reference  in  this  case 
had  been  made,  and  afler  the  decision  of  the  Judicial 
Committee  had  been  pronounced,  statements  of  facts 
relating  to  this  matter  were,  for  the  first  time,  carried 
into  the  Master's  office,  and  then  some  things  appeared, 
which  did  not  appear  or  did  not  clearly  appear  in  the 
other  proceedings.  It  is  therefore  now  stated,  that  the 
case  is  so  far  different  from  that  which  was  brought 
forward  in  the  Prerogative  Court,  and  so  much  stronger, 
that  conceding,  as  it  must  be  conceded,  that  the  decision 
was  right  in  the  cause  as  there  propounded,  there  are 
now  sufficient  facts  to  shew,  that  a  different  decision 
might  rightly  be  come  to  here.  That  I  believe  is  the 
state  of  circumstances  now  brought  before  me ;  and  the 
first  allegation  made  in  support  of  the  exceptions  is,  that 

if 

(a)  4  Moore,  P,  C,  C.  385. 
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if  a  sentence,  decree,  or  judgment  of  any  court  can  be 
shewn  to  have  been  obtained  by  fraud  or  collusion,  it  is 
not  to  be  used  in  any  court  as  evidence  against  the  right 
of  the  party  who  might  be  precluded  by  a  sentence  pro^ 
perly  obtained.     That  proposition  does  not  appear  to 
have  been  disputed  either  in  the  Prerogative  Court  or  in 
the  Judicial  Committee  of  the  Privy  Council.  A  sentence 
tnay  be  refused  the  respect  which  would  otherwise  be 
due  to  it,  if  it  can  be  shewn,  as  it  may  be  shewn,  that 
the  sentence  was  obtained  by  fraud  and  collusion.     But 
then  it  was  objected,  that  the  fraud  and  collusion  must 
be  proved ;  it  must  not  be  matter  of  surmise  and  infer-* 
ence  from  circumstances,  which  do  not  of  themselves 
necessarily  lead  to  that  conclusion.      And  what  was 
Said  in   the   Judicial    Committee   seems   to   me  very 
much  to  agree  with  what  is  said  here.     There  was, 
perhaps,  a  fraud  on  the  part  of  the  husband.     The 
husband  may  have  been  desirous,  on  the  one  hand,  of 
doing  justice  to  her,  and,  on  the  other  hand,  by  a  pro- 
mise of  marriage,  have  induced  her  to  do  that  which 
she  would  not  otherwise  have  done.     It  may  be  so; 
and  if  indeed  it  could  be  sh^wn,  that  he  did  that  as  the 
agent,  and  as  acting  on  the  behalf  of  the  promoter,  or 
of  James  Meddawcroft^  the  avowed  agent  of  the  pro- 
-moter,  it  would  have  been  a  most  material  consider- 
ation ;  but  that  is  not  only  not  proved  otherwise  than 
as  it  is  proved  by  the  evidence  of  Mary  Gregory^  but 
it  is  not  even  alleged^  in  distinct  terms.     It  is  not  even 
said,  that  that  is  the  case;  on  the  contrary,  I  think, 
that  the  allegations  which  were  here  made  manifestly 
point  to  this,  that,  as  against  Mary  Gregory^  who  her- 
self was  a  party  innocent  of  any  fraud,  collusion  or 
contrivance,  her  proctors  Messrs.  NichoU  and  Bishop^ 
.to   her  prejudice  and  without   her  consent,   polluded 
with  James  Meddonccrqft^  the  uncle.      I  think  this  is 
what  the  allegations  point  at :  they  mislead  the  mind, 

if 


1846. 


Perry 

V, 

Med  DOW- 
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CROFT. 


if  they  mean  that  the  collusion  was  between  lier  and 
William  Meddowcrqft  the  dder,  effisoted  through  the 
agency  of  her  husband,  by  which  meanSf  I  am  not  at 
all  disposed  to  say  fraud  and  collusion  might  not  be 
carried  on. 


Welly  then,  on  what  does  it  rest?  I  am  obliged  to 
own,  that,  so  far  as  it  rests  on  the  evidence  of  Mary 
Gregofy^  and  after  attending  to  all  the  circumstances, 
and  seeing  what  she  has  been  capable  of,  with  a  view 
of  secreting  the  marriage  from  James  Mediowcrqfif  and 
effecting  it  against  his  consent^  I  cannot  think  thata  fiict 
which  rests  on  her  evidence  alone  ought  to  be  attended 
to.  Then  is  it  corroborated  by  other  ciucumstances? 
The  letters,  supposing  them  to  shew  all  that  has  been 
alleged  they  do  shew,  namely,  that  there  was  a  change 
of  mind. between  the  4th  of  March  and  the  6th  of 
Junef  while  the  suit  was  pending,  do  not  tend,  in  the 
smallest  degree,  to  prove  that  that  change  of  mind 
was  the  result  of  fraud  and  collusion  between  the  par- 
ties to  the  suit  for  nullity  of  marriage :  it  may  have 
been  entirely  owing  to  something  else.  I  cannot  but 
accede  to  the  argument  which  has  been  used  here, 
that  It  is  not  because  a  case  may  have  been^negli* 
gently  defended,  or  because  there  may  have  been  alnke* 
warmness  on  particular  occasions,  on  the  part  of  the 
agent  concerned,  or  because  he  has  not  thought  it  fit 
to  put  in  a  responsive  allegation,  or  to  cross-examine 
witnesses,  or  to  examine  witnesses  of  his  own,  that  he 
is  to  be  charged  with  fraud;  That  may  be  proof  of 
ignorance  of  duty  and  want  of  zeal ;  but  it  is  not  proof 
of  a  fraudulent  collusion  with  somebody  else,  for  the 
purpose  of  making  out  a  sham  case  before  the  Court: 
it  is  nothing  of  that  sort,  as  I  have  said  more  than  once. 
In  a  case  of  this  kind,  the  main  evidence,  the  gist  of  it, 
ought  to  be  extrinsic     You  ought  to  shew  externally 

and 
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and  independently  of  the  proceedings  in  the  causey  that  1846. 
there  was  a  collusion  and  concert  between  these  parties; 
but  you  must  not  wholly  lose  sight  of  the  proceedings 
themselves,  which  very  often  are  of  such  a  nature^  that 
you  cannot  help  suspecting  some  bad  faith  or  bad  con- 
duct in  the  persons,  and  there  may  be  something  in  them 
whidi  may  connect  that  bad  faith  or  bad  conduct  with 
the  other  side,  so  as  to  give  colour  to  the  charge  of 
collusion.     I  do  not  find  any  thing  of  that  sort  in  this 


What  has  been  dwelt  upon^  and  very  properiy  put 
forward  is  this,  — that  there  is  some  veason  to  believe 
that  the  costs  of  the  suit  in  the  Ecclesiasdcai  Court  were 
paid  by  James  MtddcnoorqfL  Mary  Gregory  indeed  says, 
her  husband  told  her,  tiiat  James  Meddaacrqft  had  un« 
dertaken  to  pay  the  costs ;  but  that  is  the  only  proof 
of  it.  Sie  says  William  Meddaeocroft  the  younger  told 
her;  whether  he  did  tell  her  the  truth  or  not,  or  did 
tell  her  at  all,  may  be  in  some  degree  donbtfnl ;  but 
what  b  said  to  be  evidence  of  the  payment  is,  an  entry 
in  the  book  to  the  credit  of  the  party  charged,  and  that 
party  is  Mary  Gregory.  I  do  not  think  it  is  worth  while 
to  dwell  on  it  further,  for  it  does  not  require  me  to 
impute  any  extraordinary  degree  of  compassion,  charity 
or  good  feeling  to  James  Meddowcrrfiy  if  I  were  to 
suppose,  that  he  had  promised  to  pay  the  costs  of  that 
suit.  I  do  not  easily  see  how  any  man  of  any  common 
feeling  could  have  avoided  paying  them*  Mr.  Kindersley 
mentioned  one  instance  where  it  has  been  done^  but 
there  are  many  instances,  where  parties,  desiring  to 
have  the  case  fairly  and  fully  tried,  knowing  the  parties 
having  an  adverse  interest  were  unable  to  pay  the  ex* 
penses  of  the  litigation,  have  assisted  their  adversaries 
in  paying  them,  and  that  has  been  done  honestly  and 
without  tHe  least  suspicion  of  fraud  or  collusion.     I 

cannot 
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cannot  think  that  that  circumstance  is  one  which  I 
ought  to  consider  of  any  considerable  weight* 

With  regard  to  the  second  exception,  I  think  it  Is 
scarcely  necessary  for  me  to  bestow  much  consideration 
on  the  pointy  whether  a  mistake  in  the  name  is  mate- 
rial, and  such  as  would  vitiate  the  publication  of  banns, 
and  create,  what  in  rather  exaggerated  language  is  called, 
no  publication  of  banns  at  all.  What  Sir  William  Scott 
himself  says  of  this  matter  in  Wakefield  v.  Wakefield^  I 
cannot  help  thinking  of  great  importance.  It  is  not 
whether  there  has  been  an  intentional  fraud  or  not.  It 
is  quite  evident  that  the  change  may  be  as  great,  though 
no  fraud  was  intended ;  but  it  is  whether  there  was  a 
want  of  fidelity  and  truth  in  applying  the  publication 
which  had  taken  place  to  the  marriage  which  was  about 
to  be  solemnised.  What  is  said  in  that  respect  in  the 
present  case  does  not  diminish  its  importance.  Maty 
Gregory  says,  she  knew  it  beforehand,  she  knew  it  at  a 
time  when  she  might  have  receded.  Whether  she 
was  misled  or  not  by  the  clergyman  or  the  clerk,  yet, 
having  that  doubt  on  her  mind,  upon  the  publication 
of  these  banns,  she  chose  to  run  the  risk  of  the  mar* 
riage  being  good  or  bad.  Much  better,  indeed,  would 
she  have  done,  if  she  had  given  way  to  her  first  im- 
pression, and  not  have  allowed  the  ceremony  to  proceed 
till  that  matter  had  been  set  right,  which  might  then 
have  been  done. 


I  confess  if  this  question  had  been  open,  I  should 
have  had  great  difficulty  in  deciding  it.  I  might  have 
been  disposed  to  give  the  party  an  opportunity  of  further 
examination,  and  for  this  reason,  I  have  been  told  at  the 
bar,  and  it  has  not  been  denied,  that  the  Master,  having 
come  to  the  conclusion  that  the  sentence  could  not  be 
set  aside,  did  not  examine  the  matter  with  any  degree  of 

care 
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care  or  accuracy.     It  would  be  rather  hard,  if  the  ques-        1846. 
tion  had  been  open,  to  prevent  the  party  from  having  any 
further  enquiry  on  that  subject* 

For  ail  tlie  reasons  which  I  have  stated,  I  am  of 
opinion  that  the  case,  as  it  is  now  brought  forward,  is 
not  a  case  in  which  I  can  conclude  that  the  sentence 
was  obtained  by  fraud  and  collusion,  and  for  that  reason 
I  must  overrule  these  exceptions. 


The  case  was  heard  before  the  Lord  Chancellor  upon 
appeal,  and  on  the  9th  of  June  IS^?,  the  claimant  un* 
dertaking  to  file  a  bill  to  establish  his  claim  to  be  the 
eldest  male  lineal  descendant  of  William  Meddowcrqft 
the  younger,  the  order  overruling  the  exceptions  was  dis- 
charged, and  the  exceptions  were  ordered  to  stand  over, 
with  liberty  to  apply. 
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Nov.  24, 


A  contribu- 
tion was 
directed 
amongst  spe- 
cific i^atees 
for  payment 
of  the  debts 
and  coats  of 
suit.    One  of 
such  legatees 
became  insol- 
vent, and  by 
his  non-pay- 
ment, the  fund 
raised  was  de- 
ficient.   The 
Court  directed 
an  additional 
contribution 
amongst  the 
solvent  le- 
gatees. 


CONOLLY  V.  FARRELL, 
CONOLLY  «.  BUTCHER. 

nnHE  testator  disposed  of  nearly  the  whole  of  his  pro- 
-'-  perty  in  specific  legacies,  and  his  general  estate 
proved  insufficient  to  pay  his  debts.  A  bill  was  fried 
by  the  executors,  for  the  purpose  of  compelling  a  con- 
tribution from  the  specific  legatees  for  the  payment  of 
the  testator's  debts. 

At  the  hearing,  the  Court  held,  that  the  debts  and 
the  costs  of  the  suit,  instituted  for  the  protection  of  the 
executors  and  the  administration  of  the  estate,  ought 
to  be  paid  out  of  the  specjlfic  legacies,  and  ordered  a 
contribution  among  the  specific  legatees  for  that  pur- 
pose, {a) 

The  apportioned  contributions  were  paid  by  all  ex- 
cept Mr.  Butcher^  who  became  insolvent  and  unable  to 
pay  the  amount  ordered,  and  consequently,  the  fund 
raised  was  deficient  for  the  purpose.  It  was  now  pro- 
posed, that  there  should  be  a  further  contribution  among 
the  solvent  legatees  to  raise  the  deficiency. 

Mr.  Kinderdey  and  Mr.  Glasse  for  the  Plaintifis. 

Mr.  Boupell^  Mr.  WiUcock^  and  Mr.  Tiliotson^  for  dif- 
ferent parties,  contrd. 

J7ie  Master  of  the  Rolls  said,  that  under  the  cir- 
cumstances he  must  direct  an  additional  contribution. 


(a)  8  Bfooan,  p.  S50* 
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A 


BLENKINSOPP  v.  BLENKINSOPP.      S,  u' 

MOTION  having  been  made  against  the  Defend-  Upon  amotion 
ant  TrMm'  for  the  production  of  documents  ad-  o?£ciimente" 

mitted  to  be  in  his  possession.  Trotter  filed  an  aflSdavit,  ^^e  Defendant 

.  -  ,  waa  permitted 

With  a  view  to  shew  that  part  of  the  documents  were  to  produce  an 

privileged,  having  passed  between  himself  (a  solicitor)  ^!^^^  ^ 

and  the  Defendant  Blenkinsqpp^  his  client.  were  privi- 

leged.   Held 
that  the  Plain- 
Mr.  Titmer^  for  the  Plaintiff,  was  about  to  read  the  tiff  was  not 

separate  answer  of  the  Defendant  Blenkinsapp^  in  which  ^  affidavit  in 
he  disavowed  the  employment  of  Trotter  as  his  solicitor,    opposition  to 

Mr.  Kinderdey  objected  to  the  reading  of  the  answer 
of  a  co-Defendant,  on  a  motion  for  production  of  do- 
cuments. 


Mr.  Twmer^  in  reply.  If -the  Defendant  seeks  to 
protect  hiqiself  by  affidavit,  the  Plaintiff  has  a  right  to 
oppose  affidavit  to  affidavit. 

Jlte  Mastbb  of  the  Rolls. 

I  rather  think,  that  on  such  a  motion  as  this,  the 
Court  receives  no  evidence  in  contradiction  to  the  state- 
ment of  the  Defendant,  and  my  impression  also  is,  that 

« 

you  give  the  same  credit  to  the  Defendant's  affidavit  as 
to  his  answer.  *  The  motion  had  better  stand  over,  and 
I  will  leave  the  question  open. 


The  motion  was  renewed,  when  ah  affidavit  of  the       ^^^  !• 
solicitor's  clerk  was  produced,  on  behalf  of  the  Plain- 
tiff, 
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jj^^*        tiff,  of  the  contents  of  Blehkinsop]f%  answer,  and  shew- 

Elknkinsopp  *"ff  ^^  disavowal  of  the  fact  of  Trotter  being  his 
^'  solicitor. 


Blbnkik- 

SOPP. 


Mr.  Turner  and  Mr.  Glasse^  in  support  of  the  motion, 
contended,  that  the  affidavit  was  admissible,  as  it  was 
produced  to  contradict  not  the  answer,  but  an  affidavit, 
which,  by  indulgence,  the  Defendant  had  been  permitted 
to  make.  Affidavits,  they  argued,  were  sometimes  used 
for  such  a  qualified  purpose;  Addis  v.  Campbell  {a),  Ord 
v.  White  (ft),  Taggart  v.  Hewlett,  (c) 

That  in  Smith  v.  Massie  {d)  it  appeared,  that,  on  such 
a  motion  as  the  present,  *'  affidavits  were  filed  on  bolli 
sides.'' 

Mr.  Kinda'sleyf  contra.  A  motion  for  production 
rests  entirely  on  the  admissions  in  the  Defendant's  anr 
swer,  to  which  full  credit  is  to  be  given,  and  such  a 
motion  cannot  be  supported  by  evidence  contradicting 
the  Defendant's  statement  An  affidavit  cannot  be  used 
against  an  answer,  or  against  an  affidavit  performing 
the  office  of  an  answer,  much  less  then  can  an  affidavit 
stating  the  contents  of  another  answer.  The  case  of 
Purccll  V.  Maautmara  {e)  strongly  illustrates  the  weight 
given  to  the  oath  of  a  Defendant  upon  an  interlo- 
cutory proceeding  for  the  production  of  documents. 
There  the  Defendant  was  ordered  to  produce  certain 
account  books,  witli  liberty  to  seal  up  such  parts  as  he 
should,  upon  oath,  declare,  related  to  private  matters, 
other  than  those  mentioned  in  the  bill.  The  Defends 
ant  did  accordingly  seal  up  certain  parts  of  his  books, 

under 

(a)  1  Beavan,  258.  (e)  Wigram     <m     Ditcovery, 

(b)  3  Beavan,  357.  (2d  ed.)  240.,  and  see  the  aaine 
(r)  1  Mer.  499.  case  stated  by  Sir  A.  Hart^  2 
(rf)  4  Beav.  417.  ilfo%,  p.  271. 
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under  the  liberty  reserved  to  him  by  the  order,  and  in       1846. 

this  state  they  were  produced.    In  the  index  at  the  end  J^^^^^^'^^ 

■'  "^  Blenkinsopp 

of  one  of  the  books  was  contained  a  reference  to  a  page  «. 

in  the  sealed  parts  of  the  book,  which  shewed,  if  the  ^^g^pp'/*' 
index  were  correct,  that  the  page  referred  to  related 
to  the  matters  in  the  bill.  Upon  this  being  discovered, 
the  Plaintiff  applied  to  the  Court  for  liberty  to  break 
the  seals,  but  Lord  JEtdon  refused  the  motion  upon  the 
ground  that  the  answer  concluded  the  question. 

The  same  principle  was  followed  in  the  Sheffield  Canal 
Company  y.  The  Sheffield  and  Botheram  Eailway  Com-^ 
pany.  (a) 

In  Smith  v.  Massie  there  was  neither  argument  nor 
decbion  on  die  point. 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls,  after  referring  to  a  case, 
in  which  it  had  been  decided  that  the  answer  of  one 
Defendant  could  not  be  used  as  an  affidavit  against 
another  Defendant  (i),  held,  that  the  affidavit  produced 
in  support  of  the  motion  was  inadmissible. 

(a)  I  PAt^,  484.  Keen,  553^  md  Meyer  v.  Mont" 

(If)  Hoare    t.    Johntione,    2      riou,  9  Seawtn,  521. 
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LORD  SUFFIELD  v.  BOND. 

THIS  was  an  injunction  case.    The  facts,  which  are 
more  fully  detailed  in  the  judgment  of  the  Court, 
were  shortly  these :  — 

In  the  long  vacation^  the  Defendant,  wishing  to  obtain 
an  order  for  time  to  answer,  obtained  the  usual  certi- 
ficate of  the  record  and  writ  clerk,  which  he  got  marked 
at  the  public  office  with  the  name  of  Master  Farrer,  as 
muketTat  the    ^^^  Master  in  rotation ;  but  he  neglected  to  return  the 
public  office,     certificate,  so  marked,  to  the  record  and  writ  clerk,  to  be 

filed  by  him,  as  required  by  the  1 7th  General  Order  of 
the  21st  of  December  183S.  (a) 


^00.  25* 
Dec.  7. 

Duiiog  the 
long  vacation, 
the  Defen4- 
ant,  for  the 
purpose  of 
obtaining  a 
reference  to 
the  Master, 
procured  the 
record  and 
writ  clerk's 
certificate. 


During  the  following  term,  (12th  of  November^  the 
Plaintiff,  being  desirous  of  referring  the  answer  for  in- 


with  the  name 
of  the  Master 
in  rotation. 
He  neglected, 
however,  to 
return  it  to 
the  record  and 
writ  clerk  to 

the  next  term    sufficiency,  obtained  a  reference  to  Sir  George  Rose,  as 
the  Plaintiff     if  there  had  been  no  previous  reference  in  the  cause 

obtained  a  re-  ■.  •  rrn      -r^  #•     i  i        j  j 

ferenceofez-   ^^  ^"7  Master.     The  Defendant  neglected  to  attend, 

ceptions  as  to  .  ^nd 

insufficiency 

to  another 

Master,  as  if  («)  Ordkies  Can.  iS. 

there  had 

been  no  previous  reference,  and  who  certified  the  an  wer  insufficient.  Held,  that  the 

latter  proceeding  was  irregular,  and  that  the  Ddfendant  waa  not  bound  by  the  cer^ 

tificate  ;  but  as  the  Defendant  himself  had  been  irregular,  the  Court  would  not 

discharge  the  certificate  simply,  so  as  to  dissolve  the  iigunction  and  make  the 

answer  sufficient,  but  did  so  without  prejudice  to  the  injunction,  and  referred  the 

exceptions  to  the  proper  Master  on  the  usual  terms. 

As  to  common  matters  which  occur  in  the  vacation,  the  vacation  Master  acts, 
and  is  considered  as  acting,  for  the  several  Masters  in  rotation,  to  whose  offices  such 
matters  respectively  may  belong ;  and  therefore,  in  the  vacation,  the  production 
to  the  vacation  Master  of  the  certificate  is  a  sufficient  compliance  with  the  17th 
Order  oi  December  1833,  which  requires  its  production  to  the  Master  in  rotation. 

The  Court  has  sufficient  authority,  when  the  occasion  requires  its  exercise,  to 
prevent  parties  converting  its  own  rules,  and  the  sanctions  employed  to  enforce 
them  into  the  means  of  injustice. 
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and  Sir  G,  Hose  allowed  the  exceptions.     A  motion        184^6. 
was  now  made  by  the  Defendant  to  take  Sir  George 
Bos^s  certificate  off  the  file  for  irregularity. 

Mr.  Taller,  in  support  of  the  motion.  There  having 
been  a  previous  reference  in  the  cause  to  Master  Farrer, 
the  exceptions  ought  to  have  been  referred  to  him,  and 
not  to  another  Master.  Sir  George  Rose  had  no  juris- 
diction to  adjudicate  on  them,  and  his  certificate  is 
therefore  irregular. 

Mr.  J.  Dickinson^  conird. 

1.  There  had  been  no  previous  reference  to  the 
Abster  in  rotation,  for  the  Defendant's  application  for 
time  to  answer  was  made  to  the  vacation  Master,  under 
the  25th  Order  of  December  18SS  (a),  and  not  under 
the  I7tb  Order,  which  latter  Order  has  no  application 
to  a  case  like  this,  where  it  was  impossible  to  produce 
the  certificate  to  the  Master  in  rotation,  his  office  being 
shut  in  the  vacation. 

• 

2.  If  this  construction  be  wrong,  still  the  Defendant 
did  not  take  the  necessary  steps  to  complete  the  appoint- 
ment of  Master  Farrer,  for,  by  the  17th  Order,  the  De- 
fendant was  bound  to  return  the  certificate,  on  the  same 
day,  to  the  clerk  of  records  and  writs  to  be  filed  and 
entered.  This  he  neglected  to  do,  and  the  proceeding 
was  incomplete.  If  the  Plaintiff  had  applied  to  the 
clerk  of  records  and  writs,  to  be  informed  whether  any 
Master  had  been  appointed  in  the  cause,  he  woald 
have  been  told  that  none  had  been  appointed. 

« 

3.  The  consequence  of  granting  this  motion  will  be, 
that  the  injunction  will  be  dissolved,  and  the  answer 

be 

(a)  Ordinet  Can,  52. 
L  2 
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1846.       be  deemed  saflScient.    The  G)art  oaght  to  protect  the 
^*V^^^     Plaintiflf  against  this  consequence^  in  a  case  of  sharp 


8uFFiBLo      practice. 

tr. 
BOND^ 


'^   Mr.  Toller^  in  reply. 

1.  There  was  a  distinct  reference  to  Master  Fmret 
as  the  Master  in  ordinary,  and  the  PlaintiiFhad  notice 
of  it. 

2.  The  Defendant  did  not  comply  with  the  strict 
requirements  of  the  1 7th  Order,  because  it  is  not  usual, 
and,  secondly,  because  it  wat?,  in  this  case,  impossible,  as 
Master  Farrer^s  office  was  shut  for  the  vacation;  but 
the  Plaintiff  himself  bos  neglected  to  return  his  own 
certificate,  and  therefore  the  report  is  equally  irregular. 
If  the  Plaintiff  had  applied  at  the  public  office  he  would 
have  found  that  Master  farrer  had  been  nominated* 

3.  In  injunction  cases  the  Court  adheres  to  strict 
practice,  and  will  not  speculate  on  consequences*  A 
high  judicial  authority  has  said,  that  every  advantage  is 
fair  in  an  injunction  case. 

The  Master  of  ike  Rolls^ 

I  will  make  some  inquiry  as  to  the  practFce. 


JDec.  7.  The  Master  of  the  Rolls. 

In  this  case,  a  motion  was  made  by  the  Defendant, 
to  take  the  certificate  of  the  Master,  allowing  excep^^ 
lions  to  the  answer,  off  the  file  for  irregularity. 

The  bill,  being  an  injunction  bill,  the  Plaintiff  ob- 
tained the  common  injunction  for  want  of  the  Defendant's 
answer. 

On 
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On  the  11th  of  SepiembeTf  the  Defendant's  solicitor  1S46. 

requested  and  obtained  the  consent  of  the  Plaintiff*s  ^^^^""^ 

solicitor  to  an  order  for  further  time  to  answer,  on  au^  8uffield 

offer  to  pay  6s.  Sd*  for  costs.  j^^^ 

On  the  15th  of  Sepiembei\  the  Defendant's  solicitor 
obtained,  from  the  record  and  writ  clerk*s  oflSce,  a  cer- 
tificate of  the  bill  beitfg  filed,  with  the  form  of  a  note^ 
to  be  filled  up  with  the  name  of  the  Master  in  rotation^ 
lo  whom  the  answer  was  to  be  referred. 

At  this  time  (the  middle  of  the  long  vacation),  Mr. 
Sichardi  was  the  Master  of  the  vacation,  and  Sir  Wil^ 
Ham  Home  was  acting  for  him,  and  as  sitting  Master. 

The  Defendant's  solicitor,  having  obtained  the  certi- 
ficate of  bill  filed,  carried  it  to  the  public  office,  and 
•procured  the  note  to  be  filled  up,  and  the  note  at  the 
foot  being  filled  up  was  as  follows:  —  ^*  The  15.th  of 
Sqfdember  1846.  Mr.  Tarter  is  the  Master  in  rotation  to 
whom  this  cause  is  referred.  Sir  William  Homey  sitting 
Master."*  An  entry  of  this  note  was  made  in  the  book 
at  the  public  office,  and  on  the  same  day  application 
was  made  at  the  office  of  Mr.  RichardSf  the  vacation 
Master,  for  the  order  for  the  further  time  which  was 
wanteds 

The  note  stating  Mr.  Farrer  to  be  the  Master  in  rota*  • 

tion,  together  with  the  consent  of  the  Plaintiff's  solicitor 
to  the  order  for  further  time,  were  left  at  the  office  of  Mr. 
Richards  on  the  same  day.  But  the  Defendant  did  not 
return  the  certificate  of  bill  filed,  marked  with  the  name 
of  the  Master  in  rotation  or  of  the  Master  of  the  vaca<* 
tion,  to  the  record  and  writ  clerk's  office,  to  be  acted 
upon  tbere»  as  directed  by  the  17th  Order  of  the  21st 
of  December  188S* 

L  5  The 
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1846»  The  Defendant  says,  that  he  could  not  do  so^  because 

the  certificate  so  marked  was  not  returned^  till  it  was 
produced  to  the  Master  in  rotation,  who  was  absent. 
But,  on  enquiry  as  to  the  course  of  proceeding  in  the 
Master's  office,  and  also  in  the  record  and  writ  clerk's 
office,  I  am  informed,  that  as  to  common  matters  which 
occur  in  the  vacation,  the  Master  of  die  vacation  acts, 
and  is  considered  as  acting,  for  the  several  Masters  in 
rotation  to  whose  offices  respectively  such  matters  may 
belong;  and  that,  in  such  cases  as  the  present,  tlie  cer* 
tificate  of  the  record  and  writ  clerk,  marked  with  the 
name  of  the  Master  in  rotation,  would,  after  production 
at  the  office  of  the  vacatKHi  Master,  be  received  and  acted 
upon  in  the  record  and  writ  clerk's  office,  as  if  it  had 
been  produced  to  the  Master  in  rotation,  at  whose  office, 
indeed,  nothing  was  to  be  done,  but  to  make  a  mintite 
of  the  production,  which  minute  was,  in  fact,  made  for 
tlie  Master  in  rotation,  at  the  office  of  the  vacation 
Master. 

On  the  1st  of  Odcher^  the  Defendant's  scJidtor  ob-< 
tained  an  order  for  time,  dated  the  1 1th  of  September,  at 
the  office  of  the  vacation  Master ;  but  it  was  signed  by 
Sir  William  Home^  and  upon  the  bee  of  the  order,  no 
notice  was  taken  either  of  Mr.  Farrer  the  certified  Master 
in  rotation,  or  of  TAr.Biciards  the  vacation  Master* 
The  order  was  on  the  same  day  served  on  the  solicitor 
of  the  Plaintiff,  to  whom  the  sum  of  6$.  Sd»  was  paid  for 


The  answer  having  been  put  in  and  excepted  to,  the 
exceptions  were  shewn  on  the  ISih  of  Nooember,  as 
cause  against  dissolving  tlie  injunction,  and  tbeieupoii,  the 
usual  order  was  made  for  referring  the  exceptions  to  tlie 
Ma!(ter,  and  the  Plaintiff  was  placed  under  the  usual 
terms  to  procure  the  Master's  report  iu  four  days. 

The 
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.  Tlie  Plaintiff's  solicitor  mast  have  known,  that  an 
order  #for  time  had  been  signed  by  Sir  William  Homej 
and  consequently^  that  there  ought  to  have  been  a 
Master  in  rotatimi  certified ;  but  forgetting  this,  he  pro- 
ceeded as  if  there  had  been  no  previous  application  to  the 
Master,  and  as  if  it  had  been  his  duty  to  obtain  the  name 
of  the  Master  in  rotation  to  whom  die  order  referring  the 
exceptions  was  to  be  taken ;  and  in  the  mistaken  notion 
that  there  bad  been  no  previous  application  or  reference» 
he  obtained  the  name  of  Sir  Gem^ge  Base  as  the  Master 
in  rotation. 


IB46. 


BONP* 


Now  when  the  name  of  the  Master  in  rotation  is  to  be 

obtained,  for  the  purpose  of  a  first  order  of  reference, 

it  is  done  at  the  public  office  without  any  name  being 

marked,  on  a  certificate  of  the  record  and  writ  clerk ; 

and  it  is  the  course  at  the  public  office  to  make  entry 

there  of  the  name  of  the  Master  in  rotation  to  whom 

any  cause  is  referred,  whether  the  name  is  obtained  for 

the  purpose  of  a  first  application,  in  which  case  it  i^ 

marked  on  a  certificate  of  a  record  and  writ  clerk,  or  for 

the.  purpose  of  a  first  order  of  reference,  in  which  case 

it  is  not  so  marked*    I  think,  therefore,  that  the  De*^ 

fendant  was  right  in  saying,  that  if  the  Plaintiff's  solicitor 

had  enquired  at  the  public  office,  he  might  have  found 

there  that  Mr.  Farrer  had  already  been  certified  to  be 

the  Master  in  rotation  to  whom  the  cause  was  referred. 

But  if  he  had  enquired  at  the  place,  where,  by  th^ 
17th  Order  of  December  18SS,  it  was  intended  that  he 
should  obtain  the  information,  he  would  not  have  ob- 
tained it,  because  the  Defendant  had  not  returned  the 
certificate  marked  with  the  name  of  the  Master  in  rota- 
tion, as  the  Order  directed  him  to  do. 


L  4 


On 
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184f5.  On  the  13th  of  November^  the  Plaintiff's  solicitor, 

suspecting  no  irregularity,  served  the  order  with  a  war- 
rant to  attend  Sir  George  Mine  on  the  exceptions.  The 
Defendant's  solicitori  aware  of  the  irregularity,  did  not 
attend  the  warrant ;  he  seems  to  have  chosen  to  rely  on 
the  irregularity,  rather  than  on  the  suflSciency  of  the 
Defendant's  answer  which  was  in  question:  he  might 
perhaps  hope,  that,  by  concealing  for  a  time  and  after- 
wards taking  advantage  of  the  irregularity,  the  Defend- 
ant might  escape  from  the  discovery  which  be  waa 
required  to  make.  However  this  was,  the  proceedings 
before  the  Master  took  place  in  his  absence,  and  without 
any  suggestion  of  irregularity,  the  Master  allowed  the 
exceptions,  and  his  certificate  was  filed  on  the  16th  of 
November^  and  thereupon  notice  was  given  of  a  motion 
to  extend  the  injunction  to  stay  trial. 

Notice  of  the  present  motion  was  given  on  the  18tb 
of  November^  and  on  the  20th,  when  the  Plaintiff's  soli« 
citor  enquired  what  was  the  irregularity,  the  answer 
given  was,  <<  you  will  find  out  in  due  time."  This  an- 
swer sufiiciently  indicates  what  the  Defendant's  solicitor 
was  about. 

The  irregularity,  on  the  hearing  of  the  motion,  was 
stated  to  be,  that  the  reference  of  the  12th  of  Nooember 
was  not  made  to  Mr.  Farrer,  who,  on  the  1 5th  of  Sep^ 
tember^  had  been  certified  to  be  the  Master  in  rotation 
to  whom  this  cause  was  referred* 

And  I  am  of  opinion,  that  the  name  of  Sir  George 
Bose  was  irregularly  stated  to  be  the  name  of  the  Master 
in  rotation  to  whom  the  exceptions  were  referred,  that 
the  consequent  proceedings  before  Sir  George  Rose  were 
irregular,  and  that  the  Defendant  is  not  bound  by  the 
Master's  certificate. 

But 
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But  the  Defendant  was,  on  his  part,  irr^ular,  in  not  I846. 
returning  the  certificate  of  the  record  and  writ  clerk 
with  the  name  of  the  Master  in  rotation  marked  thereon ; 
and,  considering  the  circumstances  which  I  have  stated, 
I  think  it  would  be  unjust  to  allow  the  injunction  to  be 
dissolved,  because  the  Master's  report  was  not  regularly 
obtained  within  the  limited  time,  and  thus  allow  the  De- 
fendant, acting  as  he  has  done,  to  deprive  the  Plamtiff 
of  the  dbcovery,  to  which,  for  the  present,  I  must  con- 
sider htm  to  be  entitled,  before  the  injunction  is  dis- 
^ved. 

I  have  had  some  diflBculty  in  determining  the  frame 
of  the  order*  which  ought  to  be  made,  I  conceive  that 
the  Court  has  sufficient  authority,  when  the  occasion 
requires  its  exercise,  to  prevent  parties  converting  its 
own  rules,  and  the  sanctions  employed  to  enforce  them, 
into  the  means  of  injustice;  and  if  I  had  not  thought  that 
the  Defendant  ought  to  have  an  opportunity  of  resisting 
the  exceptions,  I  might  have  left  the  certificate  on  the 
file  notwithstanding  the  irregularity.  But,  on  consider- 
ation, it  appears  to  me,  that  the  order  which  I  ought  to 
make,  and  which  I  now  accordingly  make,  is,  that  the 
certificate  be  taken  off  the  file  without  prejudice  to  the 
injunction,  and  that  the  usual  ordpr  be  made  to  refer  the 
exceptions  to  Mr.  Tarrer^  whose  report  is  to  be  obtained 
in  four  days,  or  else  the  injunction  to  be  dissolved. 
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April  87,  88. 

29. 

May  1. 

Nov,  7. 


LANCASTER  v.  EVORS.  {a) 


An  heir  buying  fT^HIS  Case  was  argued  by  Mr.  Purvis  and  Mr.  Matins 


up  uicum- 
branceson 
the  descended 
estates  is  en- 
titled, as 
against  the 
creditors  of 
the  estate,  to 
no  more  than 
he  actually 
paid. 

In  1778,  a 
husband  and 
wife  mort- 
gaged their 
respective  es* 
tates  for  se- 
curing a  debt 
of  thehus« 
band.    The 
husband  died 
in  1776,  and 
in  1788  the 
produce  of 
his  estate  was 
brought  into 
Court,  and 
accuipulated. 


for  the  Plaintiff. 


Mr.  Bagshawe  for  the  representatives  of  John  Morgan* 

Mr.  Turner  and  Mr.  Smiih,  and  Mr.  Kindersky  and 
Mr.  Lmxd  for  devisees  of  Evors* 

Mr.  Basch  and  Mr.  Jnsiey  for  other  Defendants. 
Mr.  Purvisj  in  reply. 


The  following  authorities  were  cited :  Earl  of 
V.  Money  (i)»  Bates  y.  Dandy  (c),  Honner  v.  Morion  {d), 
and  Copis  v.  Middleton.  (e) 


The  Master  of  the  Rolls. 

The  Plaintiff  in  this  cause  is  the  legal  pa^onal  repre* 
sentative  oi  John  Bumey  deceased,  who  was  a  judgment 
i^lsSfrndS  creditor  oi  Elizabeth  Lady  Pryce  deceased.    By  his  bill, 

1838,  the  bus-  he  claims  to  be  paid  the  debt  due  to  him  out  of  the 

band's  mort- 
gage creditor,  estate 
neglecting  to 
prosecute  his 
claim  against 
the  husband's 
assets,  ob- 
tained pay- 
ment out  of  the  produce  of  the  wife's  estate.  In  1840,  the  heir  of  the  husband 
petitioned  for  payment  out  of  Court  of  the  accumulated  fund  arising  from  the 
nusband's  estate,  and  a  reference  was  made  to  ascertain  the  incumbrances  thereon. 
An  unpaid  j  udgment  creditor  of  the  wife  carried  in  a  claim,  which  hayins  been 
disallowed,  a3  founded  on  a  mere  equity,  he,  in  1841,  filed  a  bill  against  the  neir  of 
the  husband  and  the  representatiye  of  the  wife,  to  establish  his  claim  against  the 
fund.  Held,  first,  that  the  husband's  debt  having  been  paid  out  of  the  wife's  estate, 
her  estate  had  a  right  to  be  recouped  out  of  the  estate  of  the  husband ;  and* 
secondly,  that  the  Plaintiff's  claim  was  not  barred  by  the  Statute  of  Linutations. 


(a)  4  Beacon^  158.,   and    1 
PhlSpi,  349. 

(6)  3  Sufon,  808  n. 
(c)  8  Atk.  807. 


(d)  3  Rtut.  65.,  1  Roper  oh 
Huih.  and  Wife,  885.  • 

(e)  Turn,  i  Ruit.  2%^ 


Nov.  7 


EyoRflil 


CASES  IN  CHANCERY.  155 

estate  of  George  Arthur  Boors  deceased,  who  wais,  through        1 846. 

Diana  Evors  and  Sir  Edioard  Manleu  Pruce.  the  heirv    )'^*^^^^. 

I4AMCA8TBB 

at^Iaw  of  Sir  Jo^  Powell  Pryce  deceased,  who  was  the       _  o. 
husband  of  Lady  Pryee^  and  died  in  her  lifetime. 

The  estates  to  which  the  transactions  stated  in  the 
pleadings  of  this  cause  related,  consisted  of  three  classes : 
I.  Estates  in  Berkshire^  which  were  vested  in  Lady 
Pfyee  in  &e  simple;  2.'  Estates  in  Montgomeryshire^ 
which  were  vested  In  Sir  John  PatBeU  Pryce  and  Elizas 
heih  his  wife^  for  their  joint  lives  and  the  life  of  the  sur-f 
vivor  of  them ;  and,  S.  Estates  in  Montgomeryshire^  which 
were  vested  in  Sir  John  PaweU  Pryce  in  fee. 

In  June  1765,  the  estates  of  Lady  Pryce  were  con- 
veyed to  Francis  Siyrme  in  trust  to  sell.  In  a  few  days 
afterwards,  they  were  conveyed  by  way  of  mortgage  to 
Bamardiston^  to  secure  to  him  the  repayment  of  5500/. 
and  interest  In  the  fdlowing  month  otJamuny  (1766), 
Skyrme^  the  trustee  for  sale,  contracted  to  sell  the  same 
estates  to  Bagnall  for  the  sum  of  9250L  Sir  John  and 
Lady  Pryce  disputed  the  validi^  of  this  contract,  and 
a  bill  was  filed  for  a  specific  performance  of  the  con* 
tract  by  Bagnall^  who  obtained  a  transfer  of  JBor-* 
nardisUnis  mortgage,  and  entered  into  possession  of 
the  estate. 

At  some  time  not  stated,  Sir  Jdhn  and  Lady  Pryce 
conveyed  the  estates  which  were  vested  in  them  for  their 
lives  as  a  security  for  the  payment  of  1800/.  or  an  an- 
nuity of  200/.,  the  title  to  which  became  vested  in 
Humphrey  Humphreys^ 

And  in  At^usi  177  If  Sir  John  Powell  Pryci%  fee 
simple  estates  were  conveyed  to  Earl  Temple^  by  way  of 
mortgage  to  secure  to  him  24^,000/.  and  interest. 

There 
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1846.  There  being  a  suit  to  determine  the  question  as  to 

J^^^*^    BagftalFs  purchase,  it  was  doubtful  whether  Sir  Join 
V.  and  Lady  Pryce  were  entitled  to  the  equity  of  redemp** 

^®"'*  tion  of  Lady  Ptyce^s  Berkshire  estates,  or  to  the  sur- 
plus of  the  purchase-money  which  Bagnall  had  agreed 
to  pay  for  the  estate,  afler  satisfying  the  mortgage  which 
had  been  assigned  to  him  by  Bamardiston, 

Sir  John  PaweU  Pryce  owed  2602^  to  TTuimas  Jaquts,, 
and  240/.  to  Joseph  HtsgheSt  and  he  is  said  to  have  bor-> 
rowed  from  Jaques  and  Hughes  the%um  of  S0002i 

f  And  in  this  state  of  things,  certain  indentures,  dated 
the  1st  and  2nd  days  of  January  1772,  were  executed 
by  and  between  Sir  John  PaweU  Ptyce  of  the  first  part. 
Sir  John  Ptmell  Ptyce  and  Dame  Elizabeih  his  wife  of 
the  second  part,  and  Jaques  and  Hughes  of  the  third 
part,  and  thereby,  after  reciting  to  the  effect  I  have 
stated,  it  was  witnessed,  that  Sir  John  Pomell  Pryce  and 
Lady  Ptyce  (in  consideration  of  the  premises,  and  of 
the  further  sum  of  8000/.  to  them  paid  by  Jaques  and 
Hughes^  and  also  of  the  two  sums  of  260/.  and  240^., 
making  in  the  whole  8500/1,  the  receipt  of  which  was 
acknowledged),  conveyed  the  estates  to   Jaques  and 
HugheSf  on  trust  that  they,  between  that  time  and  the 
29th  of  September  1 775,  should,  out  of  the  rents  to  be 
received,  improve  the  estates  for  the  benefit  of  Sir  JiAn 
Powell  and  Lady  Pryce^  pay  the  interest  of  the  incum«- 
brances,  and  pay  the  residue  of  such  rents  to  Sir  John 
Ponsell  Pryce ;  and  upon  the  29th  of  September  1 775 
should  sell  the  estates,  and  out  of  the  money  to  arise  by 
the  sale  should  pay  and  satisfy  the  charges;  viz.  the 
24,000/.  and  mterest  due  to  Earl  Temple^  the  ISOO/.  or 
the  annuity  of  200/.  payable  to  Humphrey  HumphreySf 
the  mortgage  of  6B00L  due  to  Bamardiston,  the  prin« 
cipal  money  and  interest  which  would  then  remain  due 

to 
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to  Jaques  and  Hughes^  and  such  other  sums  of  money        1846. 

as  before  the  sale  Jaques  and  Hushes  m\Au  at  the  re-     "^-^V*^^  . 

"o  -o  ^  Lancaster 

quest  of  Sir  J.  P.  Pryce^  lend  to  him,  or  might,  by  his  v. 

order  or  direction  in  writing,  advance  to  any  other  per**  Efobs. 
soDy  together  with  such  expenses  and  such  stipend  as 
therein  mentioned.  And  after  such  payment,  on  trust 
that  Jaques  and  Hughes  should,  out  of  the  residue  of  the 
money,  discharge  the  debts  of  Sir  John  Powell  Pryce  to 
such  of  his  creditors,  as  should  befoi-e  the  29th  of 
September  117 Sf  agree  to  accept  the  same  after  payment 
of  the  incumbrances,  and  agree  to  stay  proceedings  for 
the  recovery  of  their  respective  debts.  And  after  pay«*^ 
ment  thereof,  then  in  trust,  out  of  the  residue  of  the 
money,  to  pay  to  Lady  Prj/cef  for  her  separate  use,  the 
sum  of  5000/.,  subject  to  her  own  disposition  and  ap* 
pointment,  and  independent  of  her  husband.  And  it 
was  declared  and  agreed,  that  this  sum  of  5000/.  was 
so  secured  in  lieu  and  satisfaction  of  the  estate  and  in* 
terest  of  Lady  Pn/ce  in  and  to  part  of  the  estate  thereby 
jreleased,  and  that  she  thereby  agreed  to  accept  the  same 
accordingly. 

In  Trinily  term  1772,.  Earl  Temple  filed  a  bill  in  this 
Court  against  Sir  John  Powell  Ptyce  and  Lady  Pryce^ 
JaqueSf  and  Hughes^  and  other  persons,  praying  payment 
of  his  mortgage  debt  of  24,000/.  and  interest  or  a  sale  of 
the  estate;  and,  by  a  decree,  made  on  the  17th  ot February 
1774,  it  was  ordered,  that  the  mortgaged  estate^  or  so 
much  of  it  as  should  be  required  for  payment  of  the 
mortgage,  should  be  sold,  and  that  if  more  than  sufficient 
for  that  purpose  should  be  raised,  the  surplus  was  to  be 
paid  into  Courts  with  liberty  for  any  of  the  parties  in<» 
terested  to  apply*  The  estates,  or  some  of  them,  were 
sold  under  the  decree;  and  an  account  appears  to  have 
been  settled  between  Sir  Jo}in  Pryce  and  Lady  Ptyce 
and  Jaques  s  but  before  any  report  was  made,  the  suit 

abated 


Lancaster 
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1 846.  abated  by  the  deaths  of  Sir  John  PaweU  Pryce  and  of 
Earl  Temple.  Sir  John  died  in  July  1776,  having  made 
a  wiN,  by  which  he  appointed  his  sister  Mary  Pryce  an 

EroRs.  executrix,  and  leaving  his  son  Sir  Edward  Manley  Pryce 
his  heir-at-law.  Earl  Temple  died  in  1779,  having  made 
a  will,  of  which  he  appointed  the  Marquis  of  Bucking-^ 
ham  executor.  The  suit  having  been  revived,  the 
Master  made  his  report  on  the  17th  of  Jt^  1782,  and 
it  thereby  appeared,  that,  after  payment  of  the  mort- 
gage of  Earl  Temple^  there  was  a  surplus  of  the  pur- 
chase-money of  the  mortgaged  estates  which  had  been 
sold,  to  the  amount  of  282U  lU.  Id, 

Pursuant  to  an  order,  dated  the  28th  of  Nooember 
1782,  that  sum  was  brought  into  Court,  and  under  the 
decree,  any  person  interested  therein  was  at  liberty  to 
apply  to  the  Court.    • 

In  January  1785^  Jaques  alleged  that  hi^  was  entitled 
to  be  paid  1500/.  and  interest  out  of  the  money,  and 
two  other  persons,  namely,  Gethyn  and  Pugh^  alleged 
that  they  were  entided  to  be  paid  certain  other  sums. 
Petitions  in  support  of  these  claims  were  heard  on  the 
21st  of  January  1786;  and  an  order  was  then  mad^ 
referring  it  to  the  Master  to  enquire  and  state  what 
incumbrances  there  were  on  the  fund,  and  directing 
that,  in  the  meantime,  the  fund  should  be  invested  and 
accumulated.  The  enquiry  directed  by  the  order  has 
never  been  prosecuted,  but  the  fund  was  invested,  and 
has  been  accumulated,  and  it  increased  to  the  amount  of 
more  than  20,000iL  S  per  cent,  consols,  and  it  was  part 
of  the  estate  of  Sir  John  Powell  Pryce^  who  died  in  1776. 

* 

'  Sir  Edward  Manley  Ptyce^  tlie  heir-at-law  of  Sir 
John  Powell  Pryce^  devised  his  real  estates  to  his  right 
heir,  who  was  Diana  Evor$»     She  died  in  June  1806, 

leaving 
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I 

leaving  George  Arthur  Evors,  a  Defendant  to  this  cause,        1846. 

her  heir.     There  was  for  some  time  a  doubt  whether    J*^^^ 

Lancaster 

George  Arthur  Eoors  had  not  an  eider  brother^  who  _  «. 
might  have  been  the  heir ;  but  Mr.  Eoors  being  in  pos* 
session  of  the  estates,  with  that  doubt  respecting  the 
state  of  his  £unilyi  bought  up  several  incumbrances 
thereon,  which  had  been  the  debts  of  Sir  John  P&aoM 
Pfyce^  at  low  prices. 

In  the  meantime,  the  bill  filed  by  BagnaU  for  a  spe- 
cific performance  of  the  agreement  which  he  liad  entered 
into  with  Skyrme  for  the  purchase  of  Lady  Pryc^s  estate 
in  BerlaJnref  was  dismissed  for  want  of  prosecution.  Bag'^ 
naU  died  in  1804,  leaving  Lady  Scott  and  Mrs.  Winsor  his 
coheirs,  and  Sir  William  Scott  and  Mr.  Winsor  were  his 
executors*  In  June  1^04,  Barney  and  Morgan,  who  were 
judgment  creditors  of  Lady  Pryce  to  the  amount  of  1  OOOil 
together  with  Lady  Pryce,  filed  their  bill  against  Sir 
WUliam  and  Lady  Scott  and  Mr.  and  Mrs.  Winsor^  pray-* 
ing  that  the  contract  between  Skyrme  and  BagnaU  might 
be  rescinded  (a) ;  but  Lady  Ptyce  died  in  AprillSOS;  , 
and  soon  afterwards,  Bumey  and  Moi^an  fil^  their  bill 
of  revivor  and  supplement  against  the  Defendant  to  the 
original  bill  and  Sir  John  Jackson^  the  devisee  and  exe^ 
cutrix  of  Lady  Pryce,  and  thereby  prayed,  that  all  the 
debts  of  Lady  Pryce  might  be  paid  out  of  Lady  Pryc^% 
Berkshire  estate,  or  the  pttrchase*-money  payable  for  the 
same.  By  the  supplemental  matter,  the  object  of  the 
^nit  was  so  far  altered,  that  it  became  a  suit  for  the  ad- 
ministration of  the  estate  of  Lady  Ptyce,  On  the  7th 
day  of  March  1814,  a  decree  was  pronounced,  and 
thereby  it  was  decreed,  that  the  contract  with  BagnaU 
should  be  performed;  and  the  Master  was,  amongst 
other  things,  to  take  an  account  of  what  was  due  to  the 
PkintifF  Morgan  on  his  securities,  and  also  an  account 

of 

(a)  Sec  Burney  v.  Morgan,  1  Sim*  4*  St.  358. 
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1846.       of  what  was  due  to  all  other  the  creditors  of  Lady  Pryce^ 
Lancastbb    ^^^  ®^  ^^^  other  incumbrances  affecting  her  estate,  and 

V.  enquire  into  and  state  the  priorities  thereof* 

£yoBS» 

During  the  proceedings  under  this  decree,  the  Plain'* 
tiSs  Bumejf  and  Mor^an^  and  the  Defendant  Sir  J<An 
Jackson  died ;  but  the  suit  was  revived  after  the  abate^ 
nients  so  occasioned,  and  the  proceedings  in  the  Mas- 
ter's office  were  continued. 

It  is  now  to  be  stated,  that  Thomas  Jaques  (who  was 
party  to  the  deed  otjantmry  1772,  and  one  of  the  peti-* 
tioners,  who  in  the  suit  of  Temfle  v.  Pryce  had,  in 
January  1785,  claimed  to  be  paid  a  debt  of  1500/*  and 
interest  out  of  the  estate  of  Sir  John  Powell  Pryce^  and 
who  was  one  of  the  petitioners,  by  whom  the  order  of 
the  Slst  oijoftuary  1785  had  been  obtained,  and  who, 
under  that  order,  was  entitled  to  go  in  and  establish  his 
claim  against  the  estate  of  Sir  Jcfm  Powell  Pryce)^  died 
in  the  year  1790,  having  made  a  will,  which  was  duly 
,  proved  by  John  Bofwman^  one  of  the  executors,  alone, 
and  .that  John  Bowman  never  prosecuted  the  order  of 
Slst  of  Janmary  1785,  made  in  the  cause  of  Temple  v. 
Pryce  t  but  twenty*five  years  after  the  death  of  his  tes- 
tator,  went  in  under  the  decree  made  in  the  cause  of 
Bumey  v*  ScoU^  and  claimed  to  be  entitled  to  payment 
of  the  sum  of  1500i!.  out  of  the  estate  of  Lady  Pryce^ 
And  the  Master,  by  his  report  in  that  suit,  dated  the 
£th  day  of  August  18S1,  found,  that  there  was  in  Court, 
in  respect  of  the  purchase-money  of  the  estate  therein 
mentioned,  the  sum  of  5785/.  17«.  \d.  Bank  S  per  cent 
annuities.  And  he  found,  that  there  were  several  sums 
of  money  due  to  several  persons,  to  the  amount  in  the 
whole  of  16,623/.  85.  7^.,  as  creditors  of  Lady  Pryce^ 
for  principal  and  interest  in  respect  of  their  several 
debts,  besides  the  sum  of  4727/.  45.  10^.,  due  to  Ftaiwis 

Morgan^ 


,£yo]t8« 
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Morgan^  as  legal  personal  representative  of  Jctin  Mor^^       1846. 
garu    -And,  amongst  other  things,  be  found,  that  there    j^^^^^ 
was  due  to  Sarah  Bumey^  as  the  legal  personal  repre-       ^  «. 
sentative  of  John  Bumey^  on  judgment,  the  sum  of 
lOOOA,  and,  on  bond,  dated  the  24th  oi  December  1804, 
in  the  penalty  of  6400/.  for  securing  the  payment  of 
S200JL  and  interest,  including  the  10002L  due  on  judg- 
ment, and  also  found  due  to  the  personal  representative 
of  JaqueSf  under  the  indenture  of  January  1772,  the 
principal  sum  of  1500/.,  and  for  interest  on  part  thereof 
the  sum   of  3754/.  85.  Sd^    making,  in   the  whole, 
52542.  85.  Sd. :  and  he  also  found,  that  a  debt  of  240Z. 
was  due  to  the  personal  representative  of  Joseph  Hughes  ; 
and  that  the  sum  of  47291.  05.  M.  was  due  to  John 
Henry  Deffell  on  mortgage. 

By  an  order  made  on  the  14th  oi  December  1831,  It  was 
referred  to  the  Master  to  ascertain  the  priorities  of  the 
charges  on  the  estate  of  Lady  Pryce;  and  the  Master, 
by  a  subsequent  report,  dated  the  7th  of  July  18S2,  cer- 
tified, that  the  debt  due  to  the  estate  of  Thomas  Jaques 
and  the  personal  representative  of  Joseph  Hughes  was 
the  first  incumbrance  on  the  estate,  and  the  produce 
thereofi    The  report  was  confirmed,  and  by  an  order 
dated  the  81st  oijviy  1882,  it  was  ordered,  that  out  of 
the  10,989Z.  17^.  l<i.,  the  fund  then  in  Court,  the  sum 
of  ^8182.  U.  Sd.  and  also  the  sum  of  5l.  1 5s.  6d.  for 
subsequent  interest  should  be  paid  to  Jane  Bowman^ 
the  then  legal  personal  representative  of  Thojnas  Jaques^ 
and  that  also  thereout  the  sum  of  240/.  should  be  car- 
ried over  to  the  account  of  the  legal  personal  repre- 
sentative of  Joseph  Hughes.    Under  this  order,  and  out 
of  the  monies  standing  to  the  credit  of  the  cause  for 
administering  the  estate  of  Lady  Pryce^  the  several 
sums  of  58182.  Is.  8</.,  5l.  1 5s.  6d.j  and  240/.  were  paid. 
And  the  order,  after  providing  for  these  poyments,  and 

Vol.  X,  M  for 
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•1846.       for  payment  of  what  was  due  to  DeffiU^  directed,  that 

^^^^^^     ^he  sum  of  537/,  1 1*.  8i/.,  being  the  residue  of  the  fund 

«.  in  Court,  should  be  paid  to  Francis  Morgan^  towards 

^^®"**       payment  of  4795/.  19*.  lOdr  the  debt  found  due  to  hh 

testator  John  Morgan. 

In  this  manner,  the  whole  of  the  estate  of  Lady 
Prycey  which  was  administered  in  the  suit,  was  applied^ 
without  paying  the  whole  of  her  debts,  and  particularly, 
without  paying  any  part  of  the  amount  of  what  was  due 
on  the  bond  of  the  24th  oi  December  1804,  to  the  estate 
of  John  Bumey  from  the  estate  of  Lady  Pryce. 

The  Plaintiff  is  now  the  legal  personal  representative 
of  John  Bumey^  and  appears  to  be  entitled  to  the  debt 
which  remains  due  to  his  estate  from  the  estate  of  Lady 
Pryce^  and  he  now  claims  to  have  the  amount  paid  out 
of  the  funds  which  were  in  Court  to  the  credit  oT 
the  cause,  originally  called  Earl  Temple  v.  Pri^e*  Th^ 
funds  constituted  part  of  the  estate  of  Sir  John  Powell 
Pryce,  and  the  Plaintiff  says,  that  the  debts  due  to 
Jaques  and  to  Hughes  were  debts  of  Sir  John  PofseU 
Pryce,  and  ought  to  have  been  paid  out  of  his  estate, 
and  would  have  been  paid  out  of  his  funds  in  thai 
cause,  if  the  order  of  January  1785  had  been  duly  pro-^ 
scented  :  that,  nevertheless.  Lady  Pryce,  having,  by 
deeds  of  1772,  and  perhaps  by  subsequent  acts,  ren-* 
dered  her  estates  liable  to  pay  those  debts,  the  persons 
to  whom  they  were  due  had  a  right  to  be  paid  out  of 
her  estate;  but  her  liabilities  and  the  liability  of  her 
estate  can  only  be  considered  as  in  the  nature  of  a 
suretyship,  and  payment  of  the  debt,  primarily  due 
from  the  estate  of  Sir  JbAn  Pcmell  Pryce  the  principal 
debtor,  having,  in  fact,  been  made  out  of  the  estate  of 
one  who  was  only  a  surety,  the  latter  ought  to  be  re- 
couped or  reimbursed  out  of  the  former,  to  the  extent 

to 
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to  which  Lttdy  Pryctfs  estate  was  so  applied,  for  the  )*846« 

purpose  of  paying  to  Morgan  what  remains  due  to  the  {^^^^"^ 

estate  of  John  Morgan  on  his  mortgage,  and  ne3tt  of  pay*  v. 

ing  what  is  dne  to  the  PUintiff.  *^*'**- 

Mr.  Exxfrs^  admitting  in  the  result,  that  he  was  the 
heir-at-law  of  Sir  John  Paaoell  Pryce^  and  that  the 
S0,978/«  lOx.  Id*  in  question,  was  the  accumulated  sur- 
plus of  the  purchase-money  arising  from  the  sale  of  a 
part  of  Sir  John  Powell  Pn/ce^s  real  estate,  after  paying 
a  mortgage  thereon ;  and  claiming  to  be  entitled,  in  the 
character  of  heir,  if  he  had  no  other  or  better  title, 
which  however  he  claimed  to  have,  insists,  that  Jaqiies 
(md  Hughes  were  not  creditors  of  Sir  John  Pomell  Pryce  ; 
that  the  debts,  if  any,  were  debts  of  Lady  Pryce^  who  is 
said  to  have  been  a  very  extravagant  person,  having 
great  power  and  influence  over  her  husband.  Sir  John 
PcnneU  Pryce^  who  was  blind,  incapable  of  acting  for 
himself  under  great  pecuniary  embarrassment,  and 
likely  to  be  imposed  upon.  There  is  no  evidence  of 
Uie  supposed  facts  on  which  these  suggestions  are 
founded.  It  appears,  I  think  sufficiently,  that  the  debts 
were  secured  by  the  deeds  oi  January  1772,  and  that 
the  debts  ought  to  be  considered  as  primarily  the  debts 
of  Sir  John  Ponoell  Pryce.  I  must,  under  the  circum- 
stances of  this  case,  presume  that  the  deed  of  January 
1772  was  duly  executed,  and  that  the  memorandum 
o!  February  1776  was  duly  signed  by  Sir  John  Powell 
Pfyce,  and  there  is  no  reason  to  conclude,  that  the  debt 
was  the  debt  of  Lady  PrycCy  though  she  executed  the 
deed,  and  signed  the  memorandum  of  the  account, 
stating  the  sum  fpr  which  her  estate  was  intended  to 
be  part  security. 

But  Mr.  Eoors  next  denied,  that  Bumey  was  a  cre- 
ditor of  Lady  Pryce^  and  he  suggested,  without  proving,. 

M  2  circumstances 
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circumstances  from  which  be  wishes  it  to  be  concluded, 
that  no  consideration  was  given  for  the  bond  which 
Burney  held»  There  being  no  evidence  of  the  truth  of 
such  suggestions,  and  the  debt  having  been  duly  esta- 
blished against  the  legal  personal  representative  of  Lady 
Pryce^  I  think  tha(^  upon  this  occasion,  I  am  bound  to 
consider  it  a  good  debt. 

Under  these  circumstances,  and  from  the  Master's 
reports,  it  appears,  that,  in  consequence  of  the  payment 
of  debts  of  Sir  John  Powell  Pryce  out  of  the  estate  of 
Lady  Prjfce^  the  debts  of  Lady  Ptyce^  or  at  least  this 
debt  of  Lady  Pryce^  has  not  been  paid. 

• 

Mr.  Evors  then  contended,  that  the  Plaintiff  came  too 

late,  and  that  his  claim  ought  to  be  barred  by  lapse  of 

time.     It  is  not  necessary  to  consider  how  this  might 

have  been,  if  there  had  been  no  fund  in  court,  but  the 

surplus   purchase-money  of  Sir  John  Powell  Pn/ce^s 

estate,  which  remained,  after  satisfying  Earl  Templets 

mortgage,  was  paid  into  Court  in  the  year  1782.     In 

1785,  there  was  a  reference  to  the  Master  to  enquire 

what  were  the  incumbrances  thereon.     That  order  was 

not  effectually  acted  upon,  till  Mr.  Evors  petitioned  to 

have  the  money  paid  to  him,  as  the  heir  of  Sir  John 

Powell  Pryce ;  and  it  was  upon  that  occasion,  and  in 

]  840,  that  an  order  was  made,  for  an  enquiry  as  to 

incumbrances.     Under  that  order,  the  Plaintiff  made 

his  claim,  which  was  rejected  by  the  Master,  as  it  is 

distinctly  stated  by  Mr.  Gray^  on  the  ground  that  the 

claim  was  founded  on  an  equity.    The  Plaintifi)  very 

soon  afterwards,  filed  this  bill  to  establish  his  equity, 

and  I  am  of  opinion,  that  he  is  not  precluded  from 

relief  by  lapse  of  time. 

But  lastly,  Mr.  Evors  alleged,  that  having  no  notice 
of  the  Plaintiff's  claim  against  the  estate  of  Sir  J,  P. 

Pryce^ 
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Pryce^  he  purchased,  and  caused  to  be  assigned  to  him*       1846. 

selli   various  iudffnients  and  incumbrances   upon   the    J^^^^^^j, 

•*     ®  *'  Lancaster 

estate  of  Sir  John  P.  Pryce  to  an  amount  exceeding  the  v. 

amount  of  the  fund  in  Court.  ^^^"** 

But  I  conceive,  that  this  is  not  a  case  which  is  affected 
by  notice.  If  it  were^  there  seems  to  be  some  reason 
to  think,  that  Mr.  Evor^  had  notice  of  the  circumstances 
under  which  the  PlaintiiF*s  claim  arises,  and  for  further 
satisfaction,  I  should  direct  an  enquiry  on  the  subject ; 
but,  independently  of  any  question  of  notice,  it  seems 
to  me,  that  we  have  to  consider  in  what  character  Mr. 
Evors  became  entitled  to  the  estate;  and  if  he  became 
entitled  as  heir,  what  was  the  full  amount  and  value  of 
ad  the  estates  which  he  derived  under  the  same  title, 
and  what  was  the  amount  of  the  money  which  he  paid 
in  satisfaction  of  the  charges  and  incumbrances  thereon ; 
for  those  sums  he  will  be  entitled  to  priority  before  the 
Plaintiff,  upon  all  the  estates,  and  if  the  estates,  exclu- 
sively of  the  particular  portion  against  which  the  Plain- 
tiff's claim  is  made,  should  be  insufficient  to  satisfy  him 
the  monies  so  paid,  he^will  be  entitled  in  priority,  in 
respect  even  of  this  particular  fund. 

Now  Mr.  Etors  became  entitled,  as  heir  of  Diana 
EvorSf  and  through  her,  as  heir  of  Sir  Edward  Manley 
Pryce^  who  was  heir,  and  took  subject  to  the  provisions 
in  the  will  of  Sir  John  Powell  Pn/ce^  as  heir-at-law  of 
Sir  John  Powell  Pryce;  and  in  his  answer  in  this  cause, 
Mn  Evors  claimed  title  to  the  estate,  as  heir  of  Sir  John 
PaweU  Pryce. 

This  is,  therefore,  the  case  of  an  heir,  purchasing  and 
procuring  assignments  of  debts  and  incumbrances  on 
the  estate  descended  to  him  for  less  than  their  full 
amounts.     He  is  entitled  to  the  full  benefit  of  ail  that 

M  3  he 
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he  paid ;  but,  as  against  other  creditors  oti  the  estate,  he 
b  to  have  credit  for  no  more  than  he  paid. 

m 

And  on  the  whole,  I  am  .of  opinion, 

1st  That  the  som  clainied  by  Jaquet%  and  piud  to  his 
legal  personal  representative,  wa9  and  ought  to  be  con- 
sidered as  the  debt  of  Sir  John  Powell  Pryce^  and  due 
from  his  estate. 


find.  That  the  same  having  been  paid  out  of  the  estate 
of  Lady  Pryce^  her  legal  personal  representatives  ought 
IQ  be  considered  as  creditors  against  the  estate  of  Sir 
John  P&wdl  Pryce,  for  the  fall  amount  thereof. 

'  Srd.  That  the  money  paid  into  Court  in  the  cause  of 
£arl  Temple  v.  Pryce  was,  or  ought  to  be  considered  as, 
part  of  the  real  estate  of  Sir  John  Powell  Pryce^  and 
that  Mr.  Evof'Si  as  the  heir-at-law  of  Sir  tjohn  Powell 
Pryce,  became  entitled  thereto^  subject  to  the  payment 
of  tlie  debts  chargeable  thereon. 

» 

4th.  That  Mr,  EvorSf  having  paid  various  charges 
and  incumbrances  upon  the  estate'  of  Sir  John  Poivell 
Prycef  whose  heir  he  was,  is  entitled,  against  other  claim- 
^nts  on  the  estate,  to  have  credit  for  the  full  amount  of 
the  several  sums  of  money  so  paid,  but  not  for  any 
greater  amount  .than  he  actually  paid,  (a) 

« 

5th.  That  if  the  unsold  estates .  of  Sir  John  Powell 
Pryce^  to  which  the  Defendant  became  entitled  as  heir, 

are 


;  {«)>  Darcif  v.  HaU^  1  Vernon^ 
49.  :  BrathwaUe  y.  BraihwaiU, 
i6.d34,;  PhiUipty.  Vaughanyib. 
336.;  WiiSamy.SprittgftUdJb., 
476. ;  Long  t.  Ciopton,  ib,  464. ; 


Atamgh  v.  JoAnlon,  2  Vetiton, 
66. ;  1  Powell  on  Morigaget, 
(6'th  ed.)  346.  a. ;  Morret  V. 
Paskc,  2  Affpytu,  52. 
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are  of  value  less  than  sufficient  to  satisfy  all  the  monies 
paid^  as  aforesaid  by  Mr.  EvorSf  then  Mr.  Eoors  is  enr 
titled  to  be  paid  the  residue  out  of  the  fund  in  Courts  in 
prioriitjr  t»  Ikfe.  leg^I  personal  representatives  of  Lady 
Prycti  but  if  the  value  of  sndi  estates  exceeds  the 
amount  of  the  money  so  paid  by  Mr.  JBoors,  then  the 
legal  personal  representatives  ooght  to  be  paid  what  is 
due  to  them^  but  of  such  fund,  in  the  first  place. 
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I,  therefore^  propose  to  declare,  that  the  Plaintiff, 
as  the  legal  personal  representative  oiJohn  Blimey^  is 
entided  to  be  paid  what  is  due  to  him  in  that  character, 
out  of  the  estate  of  Lady  Pryce^  and  that  the  estate  of 
Lady  Pryce  having  been  exhausted  by  the  application 
of  it  in  payment  of  debts  which  were  primarily  due  from 
Sir  John  Pcnoell  Pryce  or  his  estate,  but  for  which  the 
estate  of  Lady  Pryce  was  liable,  the  Plaintiff  is  now 
entitled,  out  of  the  estate  of  Sir  J.  P.  Pryce  (subject  to 
prior  claims  thereon,  if  any,  and  to  the  extent  to  which 
the  estate  of  Lady  Pryce  was  applied  in  payment  of  the 
debts  of  Sir  John  Powell  Pryce\  to  have  the  estate  of 
Lady  Pryce  recouped,  in  order  that  the  same  may  be 
DOW  applied  in  satisfiiction  of  her  debts  remaining  un^ 


:  Refer  it  to  the  Master  to  enquire  and  state  to  the 
Court,  what  debts  .and  sums  of  money  and  to  what 
amount,  which  were  primarily  due  from  Sir  J.  P.  Pryce 
or  his  estate,  were  paid  out  of  the  estate  of  Lady  Pryce^ 
under  the  decree  for  the  administration  of  her  estate. 


And  let  the  Master  enquire  and  state  what  estates 
Mr.  P,vor%  became  entitled  to,  as  heir-at-law  of  Sir  John 
P.  Pryccj  and  what  was  the  full  amount  and  value 
thereof  in  the  whole,  and  what  charges  and  incum- 
brances the  same  were  subject  to,  and  what  sums  of 

M  4  money 


168 


CASES  IN  CHANCERY. 


1846. 


Lancaster 
BroMSm 


money  and  to  what  amount  in  the  whole,  were  paid  by 
Mr.  EtxfrSf  in  or  towards  satisfaction  of  such  charges 
and  incumbrances,  or  any  of  them,  or  in  purchasing 
the  same,  or  procuring  the  same  to  be  transferred  or 
assigned  to  him  or  to  any  other  person  for  his  own 
use  or  benefit. 


Reserve  further  directions  and  costs,  {a) 
(a)  This  case  was  affirmed  by  Lord  CoUenham  on  the  16th  of 


1847. 
Jan,  29. 

Upon  an  ap- 
plication to 
the  Court  to 
appoint  a 
guardian  ad 
iUem  to  an 
infant  resident 
within  the 
jurisdiction, 
his  appearance 
in  Court  will 
not  be  dis- 
pensed withy 
unless  under 
special  cir- 
cumstances. 


BAYNTON  V.  HOOPER. 

I^f  R.  BIRD  applied  for  the  appointment  of  a  guar- 
•^  •*•  dian  ad  litem  of  infant  Defendants,  who  were 
resident  within  the  jurisdiction,  without  either  a  com- 
mission or  their  personal  appearance  in  Court. 

There  were  no  special  circumstances  stated  for  de* 
visiting  from  the  usual  practice,  except  that  the  Plaintiff 
threatened  an  attachment.  The  Master  of  the  Rolls,  in 
the  first  instance,  had  made  the  order,  but  the  Registrar, 
before  drawing  it  up,  required  that  the  matter  should  be 
drawn  to  the  attention  of  the  Court. 


Mr.  Bird  again  mentioned  the  case,  and  referred  to 
Drant  v.  Vause.  {a) 

The  Master  qf  the  Rolls  said  he  would  consider 
the  case;  but  on  the  following  day  he  refused  the  order. 


The 


(a)  2  Yov,^  Coll.  {C.C.)  524» 
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The  children  were  brought  into  Court  on  the  Ist  of       I847» 
Febmaryj  and  a  guardian  was  appointed  in  the  usual     ^^"^^^^^ 
manner.^  v. 

HOOPKB. 

-  I  -  ■-.„..- 

Note.  — See  Smith  ▼.  Paimerf  S  Beattmf  10. ;  yixcn  v.  Few, 
7  Beavan,  349.;  SiUiweU  v.  Blair^  13  Sim.  399. ;  ShuUlewaHh  v. 
Sudtleworth,  8  Hare^  147. ;  Morriton  v.  JIfarIm  (V.  €•  ¥ngtam\ 
25th  Ifey  1846. 


1846.  ; 

HOPKINSON  V.  ELLIS.  jviw.  is. 

O IR  JOHN  ELLISf  by  his  will,  after  directing  his  Held,  upon 
^    debts,  funeral  and  testamentary  expenses  to  be  Jh^conatruo- 
paid  by  his  executors  out  of  his  personal  estate,  devised  that  the  real 
and  bequeathed  his  freehold  messuage,  &c.  at  A.^  "  and  ^I^^con?  °°*^ 
all  other  his  real  estates  whatsoever  and  wheresoever^  verted  out  and 
and  all  and  singular  his  household  goods,  **  &c.,  &c.,      ^  testator 

**  and  all  and  singular  other  his  personal  estate  and  directed  his 

«.        «         4.  I    .     1    .  «         debts  to  be 

effects,     to  four  trustees,  their  heirs,  executors,  &c.,  paid  out  of 

upon  trust,  with  all  convenient  speed,  "  to  sell  and  dis-  ™  personal 
r  ^  ^  r      ^  ^  estate,  and,  in 

pose  of  and  convert  into  money  all  and  singular  his  a  subsequent 
said  real  and  personal  estate  and  effects,"  &c.,  «  and  by  »  Si^^Tund^ 
and  out  of  the  monies  arising  from  such  sale  and  convert  composed  of 
sion  ifiio  money  of  his  said  real  and  personal  estate  and  personalty. 

efiects,  in  the  first  place,'*  to  pay  the  expenses  attending  '^^W,  on  the 
-^       «       1  «  ••»-■»  context,  that 

^  such  sale  and  conversion,    and  the  current  expenses  the  latter  di- 

of  executing  the  trusts  of  his  will  and  funeral  and  test-  'ecj^^npre- 
o  ^    ,  vailed. 

amentary  expenses,  and  his  just  debts,  and  to  invest  in      Costs  of 
the  consols  sufficient  to  produce  SOOl.  a  year  for  J.  C.  ^^^^^^^ 
for  life,  and  afler  her  decease  to  pay  the  principal  as  Me  pro  rata 

she  should  appoint,  and  in  default,  to  her  next  of  kin»      ^^^^  conk"^ 

posed  of  realty 
And  upon  further  trust  to  pay  a  pecuniary  legacy,  ^nJJJ?* 
and  to  purchase  a  number  of  life  annuities,  which  the 

testator 
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1846.       tesuior  spcoiBed     He  then  pr6oeeded  as  fc^owa:  — 

Ho"  utt^    ^  ^^' '  ^^^^^  ^^  ^  ^^  ftDDiiides  shall,  if  possible^ 

V,  be  purchased  from  government  on  the  usual  terjns,  but 

.  Jsu4Bt       If  Q^^  ^^  £^^  some  good  and  respectable  insurance 

pffice^-  or  if  n^y  trusteea  shall  deem  the  same  more  ad- 
visable, the  siime  annuities  may  be  secured  by  an  invest* 
knent  in  'th6  funds,  of  a  sufficient  sum  of  money  out  of 
the  proceeds  of  my  real  and  personal  estate^  but  so  as 
not  to  charge  the  said  real  estate  therewith,  which  sums, 
as  the  said  annuities  fall  in,  shall  sink  into  and  form 
part  of  my  residuary  personal  estate." 

The  testator  then  gave  certain  legacies  out  of  *^  his 
said  real  ^d  personal  estat^'*  and  amongst  them  one 
to  T»  E^E.  C.  upon  her  attaining  the  age  of  twenty*- 
one  years,  but  if  she  should  happen  to  depart  this  life 
under  that  age,  to  pay  the  same  legacy  or  sum  unto 
|ier  father,  if  living^  immediately  after  her  decease;  but 
if  he  should  not  survive  his  said  daughter,  that  the  said 
legacy  of  2001.  should  sink  into  and  form  part  of  the 
Residue  of  his  personal  estate.  And  he  directed,  that 
the  whole  of  the  said  legacies,  annuities,  and  bequests 
should  be  pmd  to  the  said  r^sspective  legatees  free  of 
legacy  duty,  which  he  directed  should  be  paid  out  of 
his  personal  estate. 

The  testator  then  gave  twelve  legacies  to  different 

■\  charities,  varying  m  amoqnt  from  2000^  to  250/.  eacb^ 

'  whieh  it.i$  unnecessary  here  to  enumerate;  and  hedi- 

.  '  rected,  that  the  charitable  bequests  should  be  paid  free 

pf  legacy  duty,  which  he  directed  should  be  paid  out  of 

bis  residuary  jierspna/  esttUe. 

♦  .  -      • 

And,  lastly,  to  pay  so  much  of  the  residue  ^^  of  his  real 

•  qudpei'sonal  estate  or  the  proceeds  thereof,"  aft^r  pro- 
viding (or  his  debts,  legacies,  annuities,  and  bequests, 

and 
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and  the  expenses  of  the  trusts^  'as .  should  not  es^ceed        1846> 

20001^  to  the  Plaintiff  Jon^  Carter;  •«  and  should  there    Ji^*^^*"^^ 

.  H0PKIK8OK 

be  any  surplus  of  such  residue  beyond  the  said  sum  of  ^4 

8000/.  sterlings  then  upon  trust  to  pay  the  whole  of  ^>«'^* 
such  surplus  into  the  hands  of  such  treasurer  or  trea- 
surers for  the  time  being  of  any  needful  charitable  insti- 
tutions, his  said  trustees  might  in  their  discretion  select, 
for  the  uses  and  purposes  thereof.''  He  iqppointed  the 
trustees  executors. 

•  •  \ 

-   Tite  testator  died  in  1839,  possessed  of  real  estate 
and  of  pure  and  mixed  personalty. 

Mr.  Turner  and  Mr.  WiUcocky  for  the  Plaintifi,  the 
trustees. 

Mr.  Kinderdof  and  Mr.  Teed^  for  the  heir-at-law, 
argued,  that  there  had  been  no  conversion  of  the  real 
estate,  into  personalty;  that  the  debts  were  payable 
out  of  the  personal  estate-  exclusively;  and. that  so 
much  of  the  charity  legacies  as  were  payable  out  of 
the  real  estate  failed;  and  that  that  portion  which 
constituted  pure  realty  belonged  to  the  heir ;  and  that 
the  mixed  realty,  or  the  personalty  savouring  of  realty, 
to  the  next  of  kin.  They  cited  Smith  v.  CIaaion(a)y 
Arnold  v.  Chapman,  (b) 

Mr.  Boupellf  Mr.  Bolt,  and  Mr.  BensAaw,  for  the  next 
pf  kin,  argued  that  the  effect  of  the  will  was  to  convert 
die  real  estate,  out  and  out,  into  personalty :  that  it  was 
not  necessary  that  a  testator  should  say,  ^'  I  disinherit 
my  heir  in  favour  of  my  next  of  kin,''  but  that  it  was 
suflScient,  if  it  could  be  collected  from  the  whole  will, 
that  the  testatQr  intended  his'  realty  to  acquire  the  cha-. 

racter 

(a)  4  Mad.  484.  (6)  1  Vcs.  sen.  108, 
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184^.        racter  of  personalty.    They  commented  on  the  will,  and 
v^'"'^'^     relied  on  the  direction,  that,  as  the  annuities  fell  in,  the 

liOPKINSOZf      ,  .        1        r       1 

P.  investment  m  the  funds  to  secure  them,  which  were  to 

Ellis^        be  raised  out  of  the  real  and  personal  estate,  should  sink 
into  his  personal  estate* 

They  also  argued  that  the  testator  had  shewn,  that,  by 
the  expression  **  personal  estate,"  he  meant  the  mixed 
fund  composed  of  the  produce  of  the  **  real  and  per* 
sonal  estate  and  effects,''  and  that  therefore  his  debts 
and  funeral  expenses  ought  to  be  paid,  under  the  ex- 
press trust,  out  of  the  common  fund  arising  from  the 
real  and  personal  estate  (a),  and  not  out  of  the  personal 
estate  exclusively,  as  directed  in  the  former  part  of  the 
will. 

They  cited  Byam  v.  Munton  (£),  Phillips  y.  Phillips  (c), 
Countess  of  Bristol  v.  Hungerfbrd  (rf),  Rogers  v.  Rogers  {e\ 
Priichard  v.  Arbouin  (g),  Mann  v.  BurUngham  (A),  Gib^ 
kit  \.  Hobsoti  (i),  Sturge  v.  Dimsdale  (i).  The  Philan^ 
thropic  Society  v.  Kemp.  {I) 

Mr.  Wircof^  for  the  Attorney«GeneraI. 

Mr.  JL.  Lcmmdesj  for  a  charitable  legatee. 


The 


c   (a)  See  BoberU  v.  Walker^  1  {i)  2  Vem.  645.  i 

Buss.  4*  iliy/.  752. ;  Dunk  v.  (e)  3  P.  fVnu,  193. 

Fenner,  2  JRuu.  Sf  MyU  557. ;  (^)  3  Bun.  456. 

Stodcer   t.   Harbhi^   3   Beavan^  (A)  1  Keen^  235. 

479. ;     SaU  y.   ChatUmay,     3  (0  3  Myl.  4*  JT.  517. 

Beaton.  576.  (k)  6  Beat.  462. 

{h)  1  Bum.  4*  M.  503.  (/)  4  Peov.  581. 

(c)  1  %^  4*  K.  649. 
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T^  Master  rftke  Rolls«  1846. 

Tills  testator  intended  to  dispose  of  the  whole  of    Hofkinson 
his  estate,  and  it  is  therefore  perfectly  clear,  that  he       hi^u. 
had  no  object  or  intention  beyond  that  which  he  has 
expressed  by  his  will.    He  intended  to  provide  for  the 
payment  of  his  debts,  legacies,  and  annuities ;  and  to 
give  authority  to  hb  trustees  to  apply  any  surplus  wliich' 
remained,  after  answering  those  purposes,  to  charities 
to  be  selected  by  themselves. 

He  commences  his  will,  by  directing  that  his  debts 
&c,  should  be  paid  out  of  his  personal  estate.  He 
then  proceeds  to  direct  the  means  by  which  the  whole 
of  the  objects  he  had  in  view  by  the  will,  beyond  the 
payment  of  his  debts  &c,  should  be  carried  into  effect, 
and  for  that  purpose,  he  gives,  in  the  largest  possible 
terms,  to  his  trustees  and  executors,  the  whole  of  his 
estate  both  real  and  personal,  upon  the  trusts  and  to 
and  for  the  several  intents  and  purposes  thereinafter  ex- 
pressed and  declared  concerning  the  same. 

For  those  objects  and  purposes,  and  as  the  first 
means  of  effecting  them,  he  directs  the  trustees  to  sell 
and  convert  into  money,  the  whole  of  his  real  and  per- 
sonal estate;  then  he  directs  the  application  of  the 
money  to  arise  from  the  sale,  first,  in  payment  of  the 
expenses  of  the  sale ;  next,  in  payment  of  the  general 
expenses  of  executing  the  trusts  of  his  will,  and  his 
funeral  and  testamentary  expenses  and  just  debts ;  and, 
in  the  next  place,  to  lay  out  and  invest  the  sums  neces- 
sary for  securing  annuities,  and  s6  on,  to  the  effect  I  have 
before  mentioned.  In  the  course  of  his  will,  he  uses 
expressions  which  shew  sometimes  that  he  treated  the 
combined  fund  as  real  and  personal  estate,  and,  upon 
one  or  two  occasions,  shewing  he  considered  it  to  be 

personal 
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1846.        personal  estate ;  for,  after  pimnly  directing  certain  salfns 
'Hjopkwsoh    ^  ^^  taken  out  of  the  common  fund  composed  of  his 
V.  real  and  personal  estate^  and  invested  for  the  security 

of  the  annuities,  be  saysi  that  when  the  annuities. drop 
they  are  to  sink, — into  what?  Not  into  his  real  and 
personal  estate,  but  into  his  residuary  personal  estate, 
I  think  it  manifest,  under  these  circumstances,  that  you 
cannot  come  to  any  particular  conclusioq  upon  the  first 
part  of  his  will  alone,  whereby  he  has  directed  his  debts 
&C  to  be  paid  out  of  his  personal  estate ;  because,  when 
you  come  to  look  at  his  modus  operandi^  and  see  how 
he  intended  his  object  to  be  effected,  you  find  he  treats 
the  common  fund  arising  from  the  conversion  oFbis 
real  and  personal  estate  into  money  as  his  common  per- 
sonal estate* 

Questions  of  this  sort  are  always  of  difficult  construc- 
tion, and  plausible  reasons  are  offered  on  lK>th  sides. 
But  it  would  be  refining  too  much  to  say,  that  this 
distinct  direction  to  constitute  one  common  fund,  and 
to  pay  the  debts  and  expenses  out  of  that  one  common 
fund,  is  to  be  altered,  by  the  common  direction  at  the  be- 
ginning  of  this  will,  for  the  payment  of  the  testator's*  debts 
out  of  his  personal  estate,  X  think,  therefore,  I  must 
consider  this  as  a  mixed  fund.  Being  a  mixed  fund,  the 
application  of  it  is  perfectly  clear.  You  cannot  apply 
any  part  of  it  which  arises  from  the  real  estate  or  chattels 
real  to  charity :  therefore  so  much  of  the  charitable  be- 
quests payable  out  of  the  common  fund  as  would  have 
to  be  supplied  out  of  realty,  chattels  real,  or  money 
connected  with  land  will  fail.  But  for  whose  profit  or 
benefit?  Mr.  Wray  has  stated  the  rule  with  the  most 
perfect  correctness.  Where  the  purposes  intended  by 
the  testator  to  any  extent  fail,  you  are  to  consider  what 
is  the  resulting  trust.  The  resulting  trust  is  difierent  as 
to  the  different  species  of  property.    So  far  as  it  consists 

of 
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of  pure  personalty  or  of  chattels  real»  it  goes  to  the  next         1S4p& 

of  kin;  but  so  far  as  it  arises  from  real  estate  sold,  or  h^kinsok 
to  be.  sold  for  effecting  the  trusts  of  the  wil^  it  goes  to  v. 

the  heir.  ^'•"*- 


A  question  is  made  in  this  case^  whether  that  is  the 
mode  in  which  the  surplnsis  to  be  disposed  of,  because 
it  is  said,  that  there  is  to  be  found,  in  the  will,  a  plain 
intention  to  convert  the  realty  out  and  out  and  for  all 
purposes  whatsoever :  if  it  be  converted  out  and  out  for 
all  purposes  whatsoever,  that  is,  for  all  purposes  which 
would  attach  to  personal  estate  in  the  hands  of  the 
testator,  then  indeied  there  would  be  something  in  the 
argument ;  but  it  is  not  so.  It  may,  id  one  sense,  be 
converted  out  and  out  into  personal  estate  to  all  in- 
tents and  purposes ;  for  it  would  not,  in  the  hands  of 
the.  donee  or  legatee,  taking  by  the  direction  of  "^the 
testator,  be  considered  otherwise  than  as  personal 
estate :  and  he  takes  it  as.  personal  estate,  as  was  pointed 
out  in  the  case  referred  to  before  Sir  John  Leach.  But 
here  it  is  clear,  ^hat  the'testatdr  had  no. purpose  beyond 
those  expressed  in  his  wHL  He  directed  the  conver* 
sion  into  money,  in  order  that  it  might  conveniently 
be  applied  in  the  manner  directed  by  his  will,  and  not 
for  any  other  purpose  whatever ;  and  therefore,  to  de- 
termine whether  it  is  to  go  to  the  heir  or  the  next  of 
kin,  we  are  only  to  consider  the  nature  of  the  resulting 
trust,  which  depends  on  the  nature  of  the  property. 
I  have  no  reason  to  suppose,  that  the  next  of  kin 
have  a  right  to  any  portion  of  the  fund  arising  from 
the  real  estate;  they  take  that  portion  which  arises 
from  the  mixed  personalty,  but  not  that  arising  from 
the  real  estate. 

The  charity  legacies  must  be  paid  pro  raid :  and  the 
parties  had  better  adopt  the  form  of  decree  settled  in 

the 
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1846.        the  jiliamey^General  Y.  Winchelsea.  (a)  I  believe  it  has 
r^^'^'^     been  followed  ever  sincet  and  it  is  better  not  to  deviate 

HOPKINSON 

«.  from  it,  unless  any  special  circumstances  require  it. 

So  far  as  the  residue  consists  of  pure  personalty,  the 
€xecutors  are  to  apply  it  to  charitable  purposes  ac- 
cording to  their  discretion ;  and  they  are  at  liberty,  if 
they  think  fit,  to  apply  it  to  making  good  the  charity 
legacies  given  by  the  testator  to  the  extent  to  which 
they  have  (ailed  by  the  application  of  the  Mortmain 
Act.     That,  I  think,  is  the  best  way  to  do  iL 

The  costs  must,  of  course,  be  paid  out  of  the  fund 
pro  raid :  I  think  you  will  find  that  was  the  course 
followed  in  the  Attorney-General  v.  Winchehea. 

I  should  have  been  very  willing  to  hear  any  case 
'which  there  may  be  on  the  first  point,  if  I  had  any 
doubt  about  it;  but  I  have  not. 

Mr.  Kinderdey  said,  he  did  not  ask  the  Court  to 
reserve  its  judgment  on  that  point. 

(a)  &/0M  on  Decrees^  1S0.»  and  3  B.  C.  C.  p.  37S. 
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1847. 


POTTS  r.  WHITMORE.  ^^  ^^ 

THE  answer,  in  this  case,  was  filed  on  the  Sth  of  Sf.^"**"  ®^ 
'  1845  do  not 

Mty  1846,  and  became  sufficient  on  the  16ih  of  limit  the  time 

June.  The  four  weeks,  within  which  the  Plaintiff  might,  "^^^  "^^'f" 

'  o   ^    an  application 

under  the  66th  General  Order  of  May  1 845  (a),  have  ob-  for  an  order  to 

tained  an  order  of  course  to  amend,  expired  on  the  14th  ^^^^  ^^  ^1^^  ^ 

of  Jtdy.     After  this,  the  Plaintiff  could  not  obtain  an  Muster. 

order  to  amend,  without  an  affidavit,  as  required  by  the  expiration  of 

68th  Order,  sbewinff  the  materiality  of  the  amendment,  ^^®  ^^^  ^^^ 

**  "^  obtaining  an 

and  that  it  could  not,  with  reasonable  diligence,  have  Order  of 

been  sooner  introduced  into  the  bill.  amend  Uie 

PlaintiiSy  being 

The  Platntifi^  as  he  alleged,  miscalculated  the  time  ^^^  ^^  ^^^ 

within  which  the  application  ought  to  have  been  made,  ^^^  required 

and  the  case  being  such,  that  the  affidavit  directed  by  Order,  applied 

the  68th  Order  could  not  be  made,  he  gave  notice  of  |^  ^  ^^» 

motion  for  leave  to  amend.     He  stated  the  inadvertence  instance, 

or  miscalculation,  by  which  the  time  had  been  allowed  f^^^^^^ 

to  elapse,  and  such  facts  as  could  properly  be  supported  amend,  and 

by  affidavit.     The  Defendant  did  not  appear,  and  the  q^^^  ^^  ^. 

order  was  made  by  the  Master  of  the  Rolls  on  the  davit  of  aer- 

,  .         -  .        g,  vice.    Held, 

Sd  of  November^  on  affidavit  of  service  of  the  notice  of  that  the  order 

motion.  was  irregular^ 

and  It  was  dis- 
charged. 

Mr.  Teed  and  Mr.  Blunt  now  moved  to  discharge  the  ^J^*^\ 

order  for  irregularity,   contending,  that  the  case    of  tbn  ought  to 

Christ's  Hospital  v.  Grainger  (b)  had  decided,  that  all  J^^e^JTthe 

applications  for  leave  to  amend  under  the  68th  Order  Court,  under 
^^  the  2l8t 

^«^   Order,  to 

(a)  Ordinet  Can.  308.  (A)  1  PMUipt,  634.  enlarge  the 

time  for  ob- 
taining the  order  to  amend  without  the  special  affidavit. 

Vol.  X.  N 
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1847.        were  to  be  made,  in  the  first  instance,  to  the  Master, 

Potts        ^"^'  ^^^^^^'j*  ^^^^  ^®  affidavits  did  not  state  that  the 
V.  amendments  could  not,  with  reasonable  diligence,  have 

been  sooner  introduced  into  the  bill,  as  was  required  by 
the  68th  General  Oiderv 

Mr.  Tutney^  finr  the  Plaintifl^  contended,  Uiat  as,  by 
Inadvertenee,  the  affidavit  could  not  be  made,  the  Master 
had  no  jurisdiction,  and  that  the  application  was,  thercr 
krCi  of  necessity,  made  to  the  discretion  of  the  Court,  ni 
the  'first  instance^  who  alone  had  power  to  relax  the  rule 
and  grant  the  applicmtiom  > 

-   .     •  .  .  .  ■  •   '  , 

Mr.  Teedj  in  reply,  referred  to  the  8  8c  4  IF.  4.  c  94k 
s.  IS.,  which  enacts  that  all  applications  for  leave  to 
amend  shall  be  made  to  the  Master* 

7%#  Master  qf  ike  Rolls  said  be  would  consider 
the 


Jan.  28.  JVie  Master  of  the  Rolls.' 

This  i^  a  motion  to  dischaiige,  for  irregularity,  an 
order  for  leave  to  amend  the  bill. 

« 

•The  answer  of  the  Defendant  having  been  filed  on 
the  5ih.or  MiBttf  1846,  was  not  excepted  to,  and  was, 
therefore,  to  be  deemed  sufficient  on  the  expiration  of 
.   six  weeks,  or  on  the  16th  of  June. 

Within  four  weeks  after  that  time,  or  until  the  14tb 
of  Jufyt  .the  PlaintiiT  might  have  obtained  an  order  to 
amend,  the  bill,  on  the  affidavit  mentioned  in  Order 
67.  {a)     After  the  Uth  of  July,  the  Plaintiff  was  not  at 

.   liberty 

(a)  Ord.Catt.308. 
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liberty  to  obtunaD  order  for, leave  to  amend,  without        1847* 
an  affidavit  to  the  effect  mentioned  in  Order  68.  Potts' 

The  case  being  «uch,  that  the  affidavit  directed  in  Whitmobb, 
Order  68.  could  not  be  mad^  the  Plaintiff  applied 
specially  to  the  Court,  for  leave  to  amend,  stating  the 
inadvertence  or  miscalculation,  by  which  the  time  had 
been  allowed  to  eUpse,  and  such  facts  as  could  properly 
be  supported  by  affidavit 

The  Defendant  did  not  appear  on  the  motion,  and 
the  order  asked  for  was  pbtaioed. 

I  am  of  opinion  that  the  HiotioQ  ought  not  to  have 
been  granted,  and  that  it  miist  be  disdiarged  for  irre- 
gularly. 

In  certain  cases,  the  Court  has  made  orders  for  leave 
to  amend,  though  not  applied  for  in  the  manner  directed 
by  the  statute.  (9  &  4  IT.  4.  <r.  94u  ss.  IS.  &  14.)  This 
has  been  done,  on  the  notion  that  thereby  the  general 
object  of  the  statute  was  better  promoted,  than  could 
have  been  done  by  a  ri^d  adherence  to  its  letter,  {a) 

The  present  is  not  one  of  those  eases ;  and  the  Orders 
of  Mm^  1845  do  not  limit  the  time  within  which  the 
application  is  to  be  made  to  the  Master,  but  do  provide, 
that  after  a  limited  time,  which  in  this  case  has  elapsed, 
the  order  is  not  to  be  made  without  an  affidavit  to  the 
effect  therein  mentioned 

The  Order  21.  (b)  reserves  to  the  Court  the  power 
of  enlarging  times ;  and  upon  an  application  made  for 

the 

(a)  See  StruAkmi  v.  Stride-^         (b)  Ord.  Can.  292. 
kmd^  4  Beaoan^  140. 


ISO 


1847. 


Potts 

V. 

Whitmorb. 
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the  purpose,  in  proper  cases,  that  power  will  be  exer- 
cised on  proper  terms. 

If  the  application  on  which  the  order  now  in  question 
was  made  had  been  of  that  nature,  I  am  not  prepared 
to  say,  that,  on  the  same  principle  on  which  the  Court 
has,  in  other  cases,  held  itself  not  bound  to  adhere  to 
the  words  of  the  statute  against  its  spirit,  the  order 
might  not  hate  been  made.  Upon  that  point,  however, 
I  give  no  opinion  at  present. 

The  application  was  directly  and  simply  for  leave  to 
amend,  and  was  made  on  aflSdavit  of  service,  and  there- 
fore under  circumstances  which  did  not  regularly  allow 
of  any  deviation  from  the  notice,  (a) 

I  must  grant  this  application,  except  as  to  that  part  of 
it  which  asks  that  the  bill  may  be  dismissed. 

That  part  of  the  notice  may  be  renewed,  if,  after  the 
lapse  of  a  reasonable  time,  the  Plaintiff  shall  not  apply 
for  and  succeed  in  obtaining  an  order,  by  which  he  may 
be  relieved  from  the  diflSculty  in  which  he  is  placed. 

(a)  See  Coombe  v.  Bawuay,  2  Pkiff.  168. 
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Ar^NEATE.  j^^^ 

TN  August  1846,  the  petitioner,  Mr.  Poorer  became  The  bill  of 
^  entitled  to  a  sum  of  16,666/.  standing  in  the  name  ^^^  waa^e- 

of  four  trustees,    fieinir  desirous  of  havioff  it  transferred  Urered  on  the 
...  1.    ,i_  i.  c         27thofiVb- 

to  bim,  be  applied  to  the  trustees  for  a  power  of  at-  vember^  and 
tomey,  which  it  was  agreed  should  be  given,  on  his  ^5  J^li^i 

executing  to  them  a  proper  release.  paid,  after 

some  deduc- 
tions, by  the 

Mr.  Neate^  the  Respondent,  acted  for  three  trustees ;  solicitor  of  the 
the  fourth  trustee  was  represented  by  another  solicitor;  u'heauLed/ 

and  the  Petitioner,  the  cestui  que  trust j  by  Mr.  Waugk.    under  protect. 

'  ^  ^  ^        A  petition  for 

taxation  pre- 

On  the  27ih  of  November,  Mr.  Neate  delivered  his  bill  '^^  *^y  j*® 
for  preparing  the  release  &&,  amounting  to  \6L  65.  Sd.  mJanuanf 
which  was  objected  to  by  Mr.  Waugh.     Ultimately,  on  J^lSSSIirh 
the  lOth  of  December,  the  bill,  voluntarily  reduced  to  costs. 
ISLf  was  paid,  Mr.  Neate  declining  to  deliver  over  the  f^\^  ^  that  a 
power  of  attorney  unless  on  payment  of  his  costs.  ^{L*^^V  ^ 

for  taxation ; 

On  the  8th  of  Jantuu-y,  a  special  petition  was  pre-  "P^  special 

•^  *  '^  ^        circumstancts 

sented  by  Mr.  Poore,  for  the  taxation  of  the  bill,  on  and  grounds 
the  ground  that  it  had  been  paid  under  pressure,  and  J|J^^^*  au 
after  protest.    The  Petition  stated  that  the  bill  con-  out  of  this 
tained  unreasonable  and  extravagant  charges,    which 
were  specified:  and  it  also  complained  that  the  cestui 
que  trust  had  been  put  to  the  expense  of  two  sets  of 
costs,  in  consequei3ce  of  the  employment,  by  the  trustees, 
of  two  solicitors. 

Mr.  Greene,  in  support  of  the  petition,  argued,  that 
payment  had  been  obtained  under  pressure  arising  from 
the  necessity  of  procuring  a  transfer  of  the  funds  before 

N  ^  the 
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1847#  ^  the  dosing  of  the  transfer  books,  which  took  place  on 
the  10th  of  December y  and  was  made  under  protest; 
that,  as  there  were  over-charges,  the  solicitor  ought  to 
shew  reasons  why  the  over-payitients  should  not  be 
ascertained  and  repaid. 

Mr.  Thirner^  cantrdj  argued,  that  the  Petitioner,  hav- 
ing had  the  full  opportunity  of  taxing  the  bill  between 
the  27th  of  Nooember  and  the  10th  of  December^  and 
having  then  voluntarily  paid  it,  through  an  independent 
solicitor,  and  after  some  deduction,  was  not  entitled  to 
open  this  settled  account  That  as  to  pressure  there 
had  been  none;  that  ^^protest,**  if  it  had' really  taken 
place,  was  of  no  avail ;  and  that,  as  to  the  employment 
of  two  solicitors  by  the  trustees,  the  Respondent  was 
not  answerable  to  his  clients,  and  much  less  to  the 
Petitioner. 

t 

•  •  • 

Mr*  Greene^  in  reply. 

7%^  MAaxBR  of  the  Rous. 

In  this  case,  the  relation  of  trustee  and  the  cestui  que 
trust  existed  between  four  persons  and  the  Petitioner 
Poore ;  the  relation  of  solicitor  and  client  between 
Neate  and  three  trustees,  and  relation  of  solicitor  and 
client  between  the  fourth  trustee  and' other  solicitors; 
that  is  the  state  of  the  case. 

The  petition  prays,  that  a  bill  which  has  been  paid 
may  be  taxed ;  and  it  is  asked,  that  I  may  adhere  to 
the  general  rule,  that  a  paid  bill  may  be  taxed  unless 
there  be  some  reason  against  it.  There  is  no  such 
general  rule.  The  general  rule  is,  that  a  paid  bill. is 
not  to  be  referred  for  taxation,  and  a  case  is  taken  out 
of  that  rule  only  by  special  circumstances,  and  on  special 
grounds*     (t  is  not  the  rule,  that  special  reasons  ought' 

to 
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to  be  shewn  why  a  paid  bill  is  not  to  be  taxed,  bat,  on        1847. 
the  contrary,  why  the  bill  ought  to  be  taxed* 

I  think  that  the  Petitioner  btis  been  ^objected  to  con- 
siderable hardship,  because,  tiy  this  want  of  agreement 
between  the  trustees,,  lie  has  had  to  pay  two  solicitors 
when  one  might  hare  been  sofficient.  He  comes  as 
cesiui  que  trusty  asking  that  the  bill  may  be  tasted ;  the 
taxation  is  to  take  place  not  as  between  him  and  the 
solicitor,  but  as  between  the  solicitor  and  the  trustees 
his  clients;  and  the  question  is,  if  the  trustees  them- 
selves could  obtain  the  order,  which  is  now  asked,  not 
by  them,  but  by  a  party  deriving  his  power  to  tax  solely 
under  the  statute. 

I  have  stated,  over  and  over  again,  that  the  statute 
does  not  alter  the  relation  between  solicitor  and  client ; 
and  thdugh  it  gives  the  cestui  que  trust  a  right  to  tax  a 
bill  which  is  payable  out  of  his  monies,  yet  it  does  not 
entitle  him  to  say,  that  the  solicitor  is  not  entitled  to  re- 
ceive  all  that  is  due,  as  between  him  and  the  trustees, 
his  clients. 

» 

The  bill  was  delivered  on  the  27th  of  Naoember*  It 
was  the  subject  of  considerable  discussion:  some  part 
was  taken  off,  and  the  bill  was  paid  on  the  10th  of  De^ 
cember  under  protest.  Protest,  I  must  again  repeat,  is 
nothing,  unless  there  are  other  circumstances  which 
justify  a  taxation  after  iiayment.  It  is  material  only 
as  shewing  that  the  parties  are  inclined  to  quarrel  with 
the  bill ;  but  I  do  not  know  what  it  amounts  to,  ex- 
cept as  notice  to  quarrel  with  the  bill  if  the  facts 
make  it  expedient  and  right  to  do  .so.  Then  as  to 
the  employment  of  two  solicitors,  have  I  a  right,  under 
the  statute,  to  visit  upon  the  solicitor  employed  by 
tliree  trustees  the  consequences  of  a  disagreement  with 

if  ^  the 
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the  fourtli,  and  that  too  at  the  instance  of  the  cestm  que 
irtist^  who  has  no  such  right  under  the  statute;  and  has 
the  cestui  que  trust  a  right  to  say  to  the  solicitor  em- 
ployed by  the  trustees,  *^  you  shall  not  have  what  you 
have  earned  from  your-  cUeqt,  because  it  would  not  be 
allowed  as  between  me  and  my  trustees  ?''  I  think  not. 
The  Petitioner  has  misconceived  his  rights,  and  his  pe- 
tition must,  therefore,  be  dismissed  with  costs. 


Jan.  28. 


EDGE  V.  DUKE. 


A  party  ob- 
tained from 
the  Court, 
after  answer, 
the  common 
order  to 
amend. 
Afterwards, 
and  within 
four  weeks 
after  the  last 
answer  was 
sufficient,  he 
obtained  an 
order  of  course 
to  amend. 
Held,  that 
such  order 


i^N  the  ISth  of  Julyj  and  before  answer,  the  Plaintiff* 
^^  obtained  an  order  of  course  to  amend  without  pre- 
judice to  the  injunction,  (a)  The  last  answer  was  filed  on 
the  7th  of  October;  and,  under  the  66th  Order  (6),  the 
Plaintiff  was  entitled  to  an  order  of  course  to  amende 
within  four  weeks  after  the  last  answer  was  to  be  deemed 
sufficient^  or  within  seventy  days  after  the  last  answer 
had  been  filed,  excluding  the  vacation,  (c)  This  would 
expire  on  the  20th  of  Januafy.  In  the  mean  time  and 
on  the  23d  of  November^  the  cause  being  attached  to 
the  Court  of  the  Vice-  Chancellor  of  England^  two  mo- 
was  irregular,   -tions  M'ere  made,  the  one  by  the  Defendant  to  dissolve 

The  Masters  j^g  common  injunction,  and  the  other  by  the  Plaintiff 
nave  no  juris-  ^    •*  ^  '^ 

diction  to  give  to  amend  without  prejudice  to  the  injunction.      Tlie 

Vice-Chancellor  dissolved  the  injunction;  and  though 
the  Plaintiff*  was  not  entided  to  the  order  asked,  the 
Court  gave  him  liberty  to  amend  his  bill  generally. 

The 


liberty  to 
amend  with- 
out prejudice 
to  an  injunc- 
tion. 

The  Master 
of  the  Rolls 
haH  no  juris- 
diction, in  a 
Vice- Chan- 
cellor's cause, 
to  order 


(a)  See  60th  Order  of  May^  1845,  Art.  31.,  Ord.  Can.  286., 

1845.     Ord.  Can.  306.  and  I4th  Older  of  Afoy,  1845. 

Qi)  Ord.  Can.  808.  Ord.  Can.  870. 
(r)  See  16th  Order  of  May^ 


amendments/ made  under  an  irregular  Rolls'  order,  to  be  taken  off  the  file. 
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Tbe  PlaiutiiF  appealed,  and  the  oYder  to  amend  was  not        1847. 

acted  oD«  _ 

£dgr 

.  On  the. 8th  oi  January^  and  before  the  expiration  of       Duke. 
the  time,  limited  for  obtaining  one  order  of  course  to 
amend,  the  Plaintiff  obtained  at  the  Rolls  an  order  of 
course  to  amend  his  bill. 

• 
.  Mr.  Bigg^  for  the  Defendant,  now  moved  to  dis- 
charge the  order  of  the  8th  o{  January^  and  to  take  the 
amendments  off  the  file.  He  argued,  that  under  the 
66lh  Order,  a  Plaintiff  was  only  entitled  to  one  order 
of  course  to  amend,  that  is,  without  the  affidavit  required 
by  the  67th  Order,  and  that  this  was  a  second,  obtained 
against  the  rules.  That  the  second  order  was  irregular, 
though  the  first  had  not  been  acted  on :  Brooks  v.  Piir' 
ton.  {a) 

Mr.  Turner^  conird^  argued,  that  this  was  the  first 
order  of  course  to  amend,  the  former  having  been  made 
upon  a  special  application  to  the  Vice-Chancellor ;  and 
that  as  it  had  been  obtained  within  the  month  limited 
by  the  66th  Order,  it  did  not  require  to  be  supported  by 
the  affidavit,  and  was  regular. 

Secondly;  that,  as  the  cause  was  attached  to  the  Vice- 
Chancellor  o{  Englandj  this  branch  of  the  Court  had  no 
jurisdiction  to  order  the  amendments  to  be  taken  off  the 
file. 

The  Master  of  the  Rolls. 

I  think  that  this  order  is  irregular.  The  first  order 
of  course  to  amend  was  before  answer,  and,  therefore, 
it  is  unnecessary  for  this  purpose  to  take  any  further 

notice 

(ff)  4  Beaton^  494. 
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1847.  iiotioe  of  it  But  after  the  last  answer  had  oome  ii^  tijro 
special  motions  were  made  before  the  Vice-Chancelbr 
of  Englandj  one  to  dissolve  the  injunctioui  and  the  other 
for  leave  to  amend  without  prcgndice  to  the  injunction. 
Now  the  latter  was  an  application  of  that  description^ 
which  could  not  be  successful  before  the  Master,  because 
he  had  no  authority  to  make  an  order  aflfecting  the  in- 
junction (a)i  and  the  application  was,  therefore,  of  neces- 
sity made  to  the  Court  The  Vice  Chancellor  of  JEng- 
land  dissolved  the  injunction,  and  thought  that  the 
special  order  ought  not  to  be  granted,  and  there  was 
an  end  of  it ;  but  what  happened  ?  The  Court  said  ^*  you 
cannot  have  the  order  you  ask,  though  you  are  entitled 
to  and  may  obtain  an  order  of  course  immediately ;  and 
since  the  whole  matter  is  now  before  the  Courts  you 
may  take  the  common  order  to  amend.** 

The  Plaintiff,  being  desirous  of  having  the  motion 
for  dissolving  the  injunction  heard  by  the  Lord  Chan- 
cellor, did  not  act  on  the  order  to  amend,  and  having 
failed  on  the  appeal,  he  obtains  this  order  of  course  to 
amend  I  do  not  think  that  this  is  the  way  in  which  an 
order  of  course  ought  to  be  obtained,  if  it  were  allowed 
a  Plaintiff  might  go  on  evading  the  orders  of  the  Court, 
by  applying  first  to  the  Court  for  a  special  order,  and 
obtaining  a  common  order,  and  afterwards  obtaining  an 
order  of  course  as  if  nothing  had  happened.  I  think  this 
order  was  irregular,  and  I  must  discharge  it  with  cost& 

I  am  also  of  opinion,  that  I  cannot  order  the  amend- 
ments to  be  taken  off  the  file.  My  only  di£BcuIty  has 
been,  as  to  the  costs,  the  Defendant  having  asked  by  his 
notice  of  motion  more  than  he  was  entitled  to. 

(a)  eOCh  Order  of  If  «y,  1845,  v.  King,  9  Beamm^  161.,  and 
Ord.  Cam^  306.  i  and  9ee  W fight      Rect  v,  Edwtrdet,  1  Xm,  465. 
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/«r.HAIR.  j^„^ 

THE  Petitioners  Jokn  aiid  Joseph  Oaoh  together  with  a  solicitor 
mOiam  Cox,  employed  Mr.  Hmir  as  their  solicicor  ^eh^''*^ 

in  respect  of  die  partnership  matters  of  the  diree.  nen.    He 

brought  an 
action  against 

WUliam  Cox  also  employed  him  in  matters  relating  ^^f^^  ^^ 

^   ^  ^  billofcosu, 

to  his  private  estate»  called  the  Cot  Farm  estate ;  but  the  and  represent- 

Petitbners  insisted  they  had  not  employed  Mr.  Hair  ^°!?°^^^^, 

^  .  obtained  judg- 

in  this  latter  matter,  and  that  they  weoe  not  liable  for  ment  against 
the  costs  thereof  SSi^tfi 

did  not  pr^ 

In  jit^ust  1846,  the  bill  of  costs  was  delivered,  amomit-  f^^^  obtain- 
ing to  19SL  including  charees  for  both  matters.     On  ing  an  order 
t^tlAcf  y^m&rf  Mr.  ^  commenced  .«  «.ion  gKT. 
at  law  against  bis  three  cUenU.     Wittiam  Cox  eppee^red'  ^^  ^f^^^' 
through  Mr,  Hair^  who  signed  jodgment  against  him  taxation  by 
for  want  of  plea,  but  the  two  Petitioners  pleaded  ta  ^^^^  ^ 

the  action.  third  not 

concurring, 
but  that  he 

On  the  7th  of  JanuatVi  John  and  Joseph  Cox  pre-  ought  to  be 
seated  this  petition  for  the  taxation  of  the  bill,  and  to  the  petition, 
stay  the  proceedings  at  law,  alleging  that  they  had  been  w       '^u^^"^ 
unable  to  obtain  the  concurrence  of  WiUiam  in  the  pre-  jurisdiction  to 
sentation  of  the  petition,  insisting  that  they  had  not  ^^t-^Qj^^f 
employed  the  Respondent  in  the  separate  affairs  of  retainer. 
William  Cox,  and  submitting  to  pay  what  might  be 
found  due  from  the  partnership. 

It  appeared  .that  WiUiam  Gox^  in  reference  to  the 
proceedings,  had  said,  '*  It  won't  do  for  me  to  fly  in  the 
face  of  Hair :.  I  am  afiriid  to  go  against  him  ;  what  can;  I 
do?"< 

Mr. 
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1847*  Mr.  KindersUy  and  Mr.  Hitchcock f  in  support  of  the 

Petition. 

The  Petitioners  admit  their  liability,  as  respects  the 
partnership  matters,  and  submit  to  pay.  They  are  only 
desirous  of  ascertaining,  in  the  proper  mode,  the  extent 
of  their  liability  to  enable  them  to  discharge  it.  As  to 
the  other  part  of  the  bill,  the  question  of  retainer  will 
be  decided  by  the  Taxing  Master,  who  has  jurisdic- 
tion, {a) 

The  Petitioners  are  unable  to  obtain  the  concurrence 
of  William  Cox,  in  this  Petition :  the  reason  is  obvious ; 
he  is  under  the  control  of  the  Respondent. 

.   Mr.  J.  Sidney  Smith,  for  Mr.  Hair, 

First ;  the  Solicitors'  Act  directs,  that  there  shall  be 
no  reference  for  taxation,  <*  after  a  verdict  shall  have 
been  obtained,"  *'  except  under  special  circumstances.*' 
Here  a  verdict  has  been  obtained  against  one  of  the 
parties  jointly  liable,  and  there  ought,  therefore,  to  be 
no  taxation.  The  bill  was  delivered  in  August,  and  there 
are  no  sufficient  **  special  circumstances  "  to  prevent  the 
application  of  the  rule  laid  down  by  the  statute  (b) :  In 
re  Becke  and  Flower,  (c)  The  **  special  circumstances  " 
must  have  relation  to  some  matter  newly  come  to  the 
knowledge  of  the  party.    In  re  Whitcher.  (i) 

Secondly ;  this  is  an  application  of  two  out  of  three 

for  the  taxation  of  a  bill  for  which  the  three  are  jointly 

liable,  and  also  disputing  the  retainer.     This  cannot  be 

done,  Hcbby  v.  Pritchard  {e),  especially  after  action 

brought : 

(a)  See    In   re    Bracey^    8         (c)  5  Beman^  406. 
Beavan,  266.  (d)  ]3  Mee.  4-  IK.  548. 

(*)  6  &  7  rw.  C.73.  f.27.  (<?)  8  Mee.  ^  W.  124. 
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brought:  In  re  Chikote.  (a)  In  the  case  of  Margenm  1847. 
V.  Sandifbrd  {b\  it  appears  from  the  Registrar's  book 
that  the  Petitioners  undertook  to  pay  the  whole,  and 
did  not  dispute  the  liability,  but  the  quantum  only. 
Hazard  v.  Lane  (r),  Locihart  ▼.  Hardy.  (J)  At  all 
events,  there  ought  to  be  proof  of  service  of  the  petition 
on  JVilliam  Cox. 

m 

Thirdly ;  the  question  in  dispute  is'  merely  that  of 
retainer :  the  action  ought  to  go  on,  in  order  to  submit 
this  simple  point  to  a  jury. 

Mr.  Kinderdey^  in  reply.  No  verdict  has  been  ob- 
tained against  the  two  Petitioners ;  and  as  to  the  third 
party,  the  verdict  is  merely  collusive,  and  to  prevent 
taxation.  There  are,  therefore,  sufficient  **  special  cir- 
cumstances "  to  induce  the  Court  to  interfere. 

Secondly ;  it  is  not  necessary  that  all  the  parties  should 
join.  Even  if  that  were  the  rule,  this  is  a  case  of  ex- 
ception, for  the  Petitioners  are  prevented  from  com- 
plying with  it  by  the  Respondent  himself. 

Thirdly ;  the  Master  is  perfisctly  competent  to  de- 
termine the  question  of  retainer:  that  point  has  already 
been  decided. 

The  Master  of  the  Rolls. 

The  Petitioners  say  they  never  retained  Mr.  f/intV, 
in  relation  to  the  business  which  he  did  for  William 
Cox  separately,  though  they  did  for  the  joint  business. 
They  state  that  they  are  willing  to  pay  the  whole  which 
is  due  from  them ;   and  desire  to  have  a  taxation  in  order 

that 

(d)  1  Beao.  421.  (c)  3  Mer.  885. 

(6)  3  Bro.  a  C.  233.  (d)  4  Brnvan,  924. 
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1 847.       that  they  may  pay  it     In  th^  taxatbn»  theie  will  b^ 
"^^^^    an  ^qiury  as  Ip  tha  retainers  in  the  particolar  bnsineas 
Hair.        which  he  has  barged. 

It  appears  tbat.iEToir  hes  brpaght  an  act^Mi  against 
the  three  partneta  for  the  whale  amount  of  the  bilU 
He  himself  has  appeared  for  William^  find  on  that  has 
obtained  judgment  against  him.  la  this  state  of  things, 
a  petition  being  presented  by  John  and  tAw^A,  it  is 
said  that  the  prayer  of  this  petition  ought  not  to  be 
granted;  first,  because  thei^  has  been  a  judgment 
against  Wittiam*  Thb  judgment,  it  is  said,  ought  to 
be  looked  upon  as  a  verdict  against  the  threes  and 
because  there  bas^  in  this  way,  been  a  verdict  against 
three,  thereibte,  there  is  to  be  no  taxatbn.  I  have 
not  heard  any  aulliority  in  support  of  this  ingenions 
argument,  and  cannot  adopt  it. 

The  other  objection  is,  that  the  application  is  made 
by  two  out  of  three.  True  it  is  the  petition  of  two 
legally  liable,  submitting  to  pay  what  is  justly  due.  Can 
Mr,  Hair  desire  to  have  any  thing  more  than  is  legally 
due?  But  why  is  it  not  the  petition  of  the  three? 
Because  there  is  manifestly  either  a  collusion  between 
the  Respondent  and  WiUiam  Cbir,  or  an  oppression  to 
which  the  latter  is  compelled  to  submit ;  besides  this, 
the  circumstances  are  special  enough  to  justify  the  Court 
in  saying,  that  the  solicitor  shall  not  escape  having  his 
bill  taxed.  - 

■  * 
I  am  of  opinion  that  what  is  asked  is  not.  contrary 

to  the  practice  of  the  Court    True  it  is  that,  afta* 

verdict^  a  Court  of  law  will  not  allow  a  taxation,  and 

true  it  is,  that  this  Court  has  thought  it  necessary  to 

adopt  the  rule :  but,  before  verdict,  this  Court  always 

secures  the  taxation.     It  would  be  an  idle  thing  to 

attempt 
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attempt «  taxf  tUn  of  a  bill  of  costs  before  a  jury  on  the        1847. 
evidence  of  witnesses;  for  it  is  evident,  from  the  nature  of     -'^^^^^ 
the  enqinry,  that  it  could  never  be  satisfactorily  done.  ;  Hair. 

The  last  question  is,  whether  there  ought  to  be  a 
trial  of  the  question  of  retainer.  What  is  there  to  try  ? 
There  is  nothing  in  this  which  may  not  as  well  be 
tried  by  the  Taxing  Master  as  by  a  Jury.  The  Taxing 
Masters  are  in  the  daily  habit  of  trying  such  questions 
without  any  difficulty,  and  I  think,  therefore,  there  b 
no  reason  for  allowing  diis  trial  to  take  place. 

I  think  that  William  Cox  ought  to  be  served  with 
the  petition ;  and,  if  the  Respondent  desires  it,  I  will 
require  the  Petitioners  to.  give  judgment  to  be  dealt 
with  according  to  the  result  of  the  taxation.  Subject 
to  that,  let  the  common  order  be  made  for  taxation,  and 
reserve  the  question  of  costs. 


HORSLEY  t;.  FAWCETT.  March  u. 

'T^HIS  was  a  motion  to  discharge  kn  order  of  course  After  answer, 
-^    to  amend,  and  to  take  the  amendments  off  the  file,  tained  an 

.      s  order  of 

course  to 
The  bill  was  filed  against  JPatix:£//  and  three. other  amend.    He 

Defendants ;  and,  after  full  answer  had  been  put  in  by  Jj*^*"*  ^ift 
three  of  the  Defendants,  the  Plaintiff,  on  the  19th  of  finding  that  ^l. 
Jarmary  1847,  obtained  an  order  of  course  to  amend,  b^re^sw^ 

which  he  acted  on.  ^  ^^^  mend- 

■    .         ^  m        ment,  ob* 
Uetore  tained  a 

second  order 
of  course  to  amend,  and  substituted  A^b  representatives  with  apt  words  to  charge 
them.    The  second  order  was  discharged  Ibr  irreguhnty,  wfth  costs. 


\02 
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HORSLBY 

V, 

Fawcett. 


Before  an  answer  had  been  put  in  to  the  amend*- 
ments,  the  Plaintiff,  on  the  5th  of  February  1847,  ob- 
tained a  second  order  of  course  to  amend  **  as  be  should 
be  advised ; ''  and  he  amended  his  bill  accordingly. 

Mr.  Teed  and  Mr.  CoUins  now  moved  to  discharge 
the  second  order  to  amend  for  irregularity,  and  that 
the  amendments  might  be  taken  off  the  file. 

They  argued,  that,  after  an  answer  had  been  filed,  the 
Plaintiff  was  only  entitled  to  one  order  as  of  course, 
66th  Order  of  May  1845.  (a) 

Mr.  MessUer^  contra^  argued,  that  the  order  was  not 
irregular.  He  stated  that,  by  the  first  amendments,  a 
Mr.  Dixon  had  been  made  a  Defendant ;  but  it  having 
been  discovered  that  he  was  dead,  the  second  order  to 
amend  was  obtained,  merely  to  state  his  death,  and  in 
order  to  substitute  his  executors  as  parties,  and  state 
the  mode  in  which  they  had  become  his  representatives. 
He  argued  that  this  was  a  formal  amendment,  and  came 
within  the  65th  Order. 

* 
That  even  if  there  had  been  a  slip,  it  would  be  use- 
less to  mutilate  the  record  by  expunging  the  amend- 
ments, which,  on  an  application  to  the  Master,  would  be 
restored.  He  cited  Brattle  v.  Waterman  (b) ;  Smith  v. 
Evans  (c) ;  Wharton  v.  Sioann  (d)  ;  Nicholson  v.  Peite.  {e) 

Tlie  Master  of  the  Rolls.  There  can  be  no  ques- 
tion that  the  second  order  of  course  4s  irregular,  and  it 

must 


(a)  Ord,  Can.  308.  \  and  see 
HaddeUea  v.  NevUe,  4  Beav. 
28. ;  Bertotacd  y.  Johnstone,  2 
Hare,  636. ;  Dam  ▼•  Prout,  5 
Beavan,  375.  ;  Edge.  v.  Dttke, 
ante,  p.  184. 


(b)  4  Sim.  185. 

(c)  I  R.  ^  Myl.  80. 
id)  2  MyL  4*  JT.  362. 
{e)  2  BeavaHiJf97» 
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must  be  discharged.  With  that  order  the  amendments 
mast  abo  fall,  and  the  Plaintiff  must  pay  the  costs  of 
the  application. 

I  do  not  consider,  that  the  second  which  had  been 
stated  is  a  formal  amendment;  the  addition  of  new 
parties,  and  the  statements  as  to  representation  might 
materially  alter  the  situation  of  the  Defendants,  besides 
which  the  order  is  unlimited,  to  amend,  **  as  the  Plaintiff 
should  be  advised.'' 

Having  vindicated  the  practice  of  the  Court,  it  ought 
to  be  considered  how  the  matter  can  best  be  set  right, 
without  prejudice  to  either  party. 

Mr.  Teed»  The  Pl^ntiff  must,  in  regularity,  apply 
for  leave  to  the  Master ;  but  the  Court  having  deter- 
mined the  point,  the  Defendants  will  consent  that  the 
amendments  should  remain  on  the  file,  upon  the  terms 
of  the  Defendants  having  six  weeks  time  to  answer. 

The  Master  ofihe  Rolls. 

I  am  glad  the  Defendants  have  assisted  in  setting  the 
matter  right,  for  without  their  consent,  I  might  not  my- 
self have  been  able  to  get  over  the  difficulty. 
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Jan.  26. 30.     THE  ATTORNEY-GENERAL  v.  THE  IRON- 
MONGERS* COMPANY. 

A  charity  HnHIS  case,  which  has  been  frequently  before  the 
directed.  The  Court  (a),  now  came  on,  upon  the  petition  of  the 

Relator,  with-  Relator  to  be  allowed  certain  extra  costs, 
out  the  sanc- 
tion of  the 

^"f.'^*  *•*•  By  the  decree,  it  was  declared,  that  one  half  of  the 

vertised  and  ^  i  i 

incurred  ex-      rents  &c.  of  the  property  (about  5000/.  a  year)  ought  to 

uUnine  k-  ^  applied  in  supporting  and  assisting  charity  schools 
formation.  in  England  and  WaleSy  where  the  education  was  accord- 
refused  to  ^"S  ^^  ^^  Church  of  England,  but  not  to  an  amount  of 
aUow  the  or-  more  than  20/.  each  to  any  one  school ;  and  it  was 
but,  on  the '  referred  to  the  Master  to  settle  a  scheme. 

ground  of  its 

haTinff  proved        mi         i  • 

useful  to  the         The  relator,  with  a  view  to  the  scheme,  but  without 

lowed^th"*'  the  sanction  or  authority  of  the  Master,  inserted  adver- 
money  out  tisements  in  various  newspapers,  stating  the  decree  &c., 
bon&fiZex"  ^"^  inviting  the  diiFerent  schools  to  send  in  applications 
pended.  to  participate  in  the  fund,  with  different  particulars. 

Numerous  applications  were  accordingly  made,  and  con-4 
ferences  had  thereon ;  and  a  series  of  questions  were 
prepared  and  forwarded  to  the  applicants,  which  were 
returned  with  the  required  information. 

The  relator  carried  in  a  scheme  founded  on  the  in- 
formation thus  obtained,  but  which  was  rejected ;  and, 
ultimately,  a  scheme,  leaving  the  management  of  the 
funds  in  the  Defendants'  hands,  was  approved  by  the 
f  Master,  and  sanctioned  by  the  Court. 

The 

(a)  See  2  Myl  i  K.  576.  681.;   2  Beaoan,  313.;  CV.  4  Ph. 
208. ;  and  10  CI,  ^  Fm.  915. 
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The  petition  stated,  that  '*  considerable  costs,  charges,        1847. 
and  expenses  had  been  incurred  by  or  on  behalf  of  the      ^^j^"^ 
relator,  as  well  in  respect  of  the  preparation  and  pub-    Attorkey- 
lication  of  the  said  advertisement,  and  receiving  and        bnebal 
considering  the  application  consequent  thereon,  and  the  The 

preparation  and  printing  of  the  series  of  questions,  and  Company, 
receiving  and  considering  the  answers  thereto,  or  other- 
wise incident  to  such  advertisement;  and  to  the  col-, 
lecting  of  information  for  the  preparation  of  the  said 
scheme  so  origbally  carried  iu  on  behalf  of  the  relator, 
over  and  above  the  costs  which  would  be  allowed  to  the 
relator  in  the  taxation  of  his  costs  of  the  said  suit  asi 
between  solicitor  and  client,"  and  it  prayed  for  the  tax- 
ation and  allowance  of  such  costs* 

Mr.  C.  P.  Cooper  and  Mr.  Spurriet^  in  support  of 
the  petition,  argued,  that  the  relator  acting  bonajidej 
bad  sought  and  obtained  most  useful  information,  for 
the  purpose  of  enabling  the  Master  to  settle  a  scheme 
for  the  due  distribution  of  the  fund ;  that  the  informa- 
tion obtained  had  been  of  great  service  to  the  charity, 
and  had  assisted  the  Master  in  coming  to  a  right  con- 
clusion ;  that,  therefore,  it  was  but  equitable  that  some 
moderate  allowance  should  be  made  to  the  relator. 

Mr.  Kinderdey  and  Mr.  Adams  for  the  Ironmongers' 
Company,  and 

Mr.  Wrtxy^  tot  the  Attorney-Oenenil,  opposed  the 
petition,'  contending,  that  a  relator  had  no  right  to  issue 
advertisements  without  the  autboritv  of  the  Master, 
by  whom  they  ought  previously  to  be  settled ;  that  it 
would  encourage  relators  in  unauthorised  proceedings, 
and  tend  to  create  unnecessary  costs,  if  these  expenses 
were  allowed  out  of  the  charity  funds ;  and  that  there 

had 
O  2 
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1847.       had  been  no  benefit  to  the  charity,  as  the  information 
^^|V^     obtained  had  been  altogether  rejected  by  the  Master, 

Attornit- 

Gbneaal         jr/^^  Mastee  of  the  Rolls. 

The 

iBONMONGBas'  "^'^^  rcIator  has  adopted  proceedings  without  the  pre- 
^  Company,  vious  sanction  of  the  Master ;  but  the  information  ob-* 
tained  is  said  to  have  proved  useful  and  beneficial  to  the 
charity.  The  Court  is  dbposed  to  allow  him  some  com- 
pensation for  his  outlay,  if  the  proceedings  have  been 
bond  fide  and  beneficial  to  the  charity,  though  it  cannot 
allow  a  party  to  make  the  usual  charges  for  unaudior- 
ised  proceedings. 

The  pedtion  must  stand  over  to  furnish  further  in- 
formation. 


Jati.  30,  file  cQge  ^g3  mentioned  again,  when  it  appeared, 

that  the  money  out  of  pocket  amounted  to  65/. ;  that 
1527  schools  bad  been  communicated  with,  which  at  &s. 
each  amounted  to  SSU  15^.;  and  this,  with  some  other 
-  costs  and  the  money  out  of  pocket,  amounted  in  the 
whole  to  483/. 

T%e  Master  of  the  Rolls. 

It  would  be  a  strong  measure  to  allow  a  solicitor  to 
publish  advertisements  without  authority,  and  then  to 
allow  him,  not  only  the  money  out  of  pocket,  but  bis 
professional  charges.  I  am  satisfied  I  cannot  do  that. 
As  to  the  professional  costs  incurred  by  the  solicitor 
himself  of  his  own  authority,  I  dare  not  allow  them.  If 
a  solicitor  were  allowed,  without  the  authority  of  the 
Court,  to  undertake  proceedings,  and  thus  increase 
the  costs  to  any  amount  for  his  own  profit,  I  do  not 

know 
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know  what  such  a  precedent  would  lead  to.  In  this  case 
they  are  said  to  amount  to  488/.  I  dare  not  lay  down 
such  a  precedent. 

I  am  then  aa(ked  to  allow  the  65/.,  on  the  notion  that 
the  information  was  or  was  hoped  to  be  of  advantage  to 
the  charity.  I  am  disposed  to  allow  it,  in  considera- 
tion of  the  benefit  derived  by  the  charity.  The  ques- 
tion is,  whether  I  ought  to  refer  it  to  the  Master. 
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The 

Attornbt« 

Oenbral 

r. 

The 

laONMONGEBS 

Company. 


Mr.  Kinderdey.  I  shall  be  satisfied  with  the  affidavit 
of  the  solicitor. 

The  Master  rfthe  Roils. 

Then  if  he  will  make  an  affidavit  that  that  sum  has 
been  bond  fide  expended,  I  will  make  an  order  for  pay- 
ment. 


ROBERTSON  v.  SKELTON. 


JFU.  24. 


^^N  the  16th  oi  December  1846,  Henry  Higinbotham^   Where  a  pur- 

^^  the  purchaser  of  property  under  the  Court,  ob-   S^C^u?^ 

tained  an  order  nisi  to  confirm  the  Master's  report;   obtains  the 

but  he  took  no  steps  to  make  the  same  absolute.  confinn^e^ 

report,  but 

Mr.  Httbback^  for  the  Plaintiffs,  now  moved,  on  notice,    make  it  abscn 
that  the  Master's  report  might  be  confirmed  absolutely,   ^.^^'  ^l'^ 

and    do  8o  by  mo- 
tion of  course. 
An  order  absolute  to  confirm  the  Master's  report  of  best  purchaser  ought  to  be 
obtained  on  a  seal  day. 

OS 
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:S47.       and  that  the  purchaser  might  pay  the  costs  of  the 
motioD. 


Mr.  Steere^  for  the  purchaseri  objected,  that  the  mo- 
ttoo,  if  proper  under  the  circumstances  of  the  case  to 
be  made,  was  a  motion  of  course,  and  not  a  special 
motion,  and  asked  for  the  costs.  He  cited  ChUlingr 
worth  V.  ChiUingaxnih  (a) ;  Lidbetter  v.  Smith  {b)  \  £0- 
berts  V.  Williams,  (c) 

The  Master  of  the  Rolls.  I  will  enquire  into  the 
practice  in  such  cases.  The  purchaser  having  n^lected 
to  get  the  order  made  absolute,  the  Plaintiff  is  entitled 
to  do  so ;  but  the  question  is,  whether  it  should  be  by 
a  special  or  common  order. 


Mmvk  23.  A  copy  from  the  Registrar's  Book  of  the  order  in 

ChillingvDorth  v.  ChiUitigworth  {d)  having  been  obtained 
and  communicated  to  counsel,  the  motion  was  again 
mentioned,  when 

The  Master  of  the  Rolls,  after  referring  to  Chilling'- 
worth  V.  Chillingworthy  held,  that  the  Haintifis  might 
have  proceeded  and  served  the  order  niisf,  and  con- 
firmed the  same  absolutely  without  notice;  and  he 
therefore  refused  Mr.  Hubbaclfs  motion,  and  gave  the 
purchaser  his  costs. 


During  the  discussion,  Mr.  Steere  observed,  that  the 
Registrar  had  stated  the  practice  to  be,  that  an  order 

absolute 

(a)  1  Sm.  291.  (c)  8  Hare,  151. 

\h)  5  Bcavan,  377.  (rf)  Note,  page  199. 
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absolute  to  confirm  the  Master's  report  allowing  the 
best  purchaser  could  only  be  obtained  on  a  seal  day. 

I^e  Master  of  the  Rolls.  That  is  so,  and  it  is  a 
very  important  regulation,  in  order  to  give  an  oppor- 
tunity to  parties  to  make  an  application  to  open  the 
biddings.    This  is  one  of  the  few  cases  of  exception,  (a) 
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ROBBRTSON 

V, 

Skrlton. 


(a)  See  lUeee  r.  HwMe^  10 

SSnn.  117. ;  Tlie  Earl  ofCheHer- 

field  ▼.    Brnu^  2  Beav,  263.; 


Lord  Harborough  v.-  Wartnabyy  I 
PhUBpt,  364. ;  Radbwm  v.  Jer- 
vtf,  7  Beav.  353. 


CHILLINGWORTH  v.  CHILLINOWORTH. 


V.C. 


Abstbact  of  Obdbb. 


April  25tb,  1827. 


Upon  motioD,  &c.,  made  by  Mr.  Girdlettone  jun.,  of  counsel  for  the 
Plaintiffis,  it  was  alleged,  that,  by  an  order  dated  the  I2th  day  of 
February  1824,  it  was  ordered  that  the  Master's  report,  whereby 
Margaret  Price  was  allowed  the  best  purchaser  of  Lot  16.,  should 
stand  oonfirmed,  unless  the  Plaintifis  and  Defendants  should,  within 
eight  days  after  notice,  shew  cause  to  the  contrary.  Upon  proof  of 
service  of  a  copy  of  the  order  on  the  Plaintifis*  Six  Clerk,  and  it 
appearing  that  Margaret  Price  had  neglected  to  procure  the  order  to 
be  made  absolute,  and  the  Plaintiff  had  obtained  the  office  copy  of 
the  order,  and  served  the  clerks  in  Court  for  all  parties  with  a  copy 
thereof,  and  that  no  cause  having  been  shewn  against  the  said 
order.  "  It  was  therefore  prayed,  that  the  said  order  may  be  made 
absolute,  which  is  ordered  accordingly.** 


O  4 
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SCAWIN  V.  WATSON. 

^pHIS  case  came  before  the  Court  upon  demurrer. 

.The  testator,  amongst  other  things,  expressed  himself 
as  follows :  — 

**  I  give  and  bequeath  unto  my  daughter  Harriet  Wat'- 
son  1000/.  out  of  my  3^  per  cent,  reduced  stock  and 
also  70/.  a  year  during  her  natural  life,  to  be  paid  unto 
her  in  four  quarterly  payments,  after  she  attains  the 

ties,"  and  pay  age  of  twenty-one  years  and  six  months ;  which  two 

sums  I  direct  and  devise  to  be  under  the  trust  of  my 
executors,  namely,  not  to  permit  my  said  daughter  to 
assign  her  said  annuities  to  any  one,  and  the  interest 
arising  from  the  1000/.,  as  it  becomes  due^  to  pay  the 
same  to  her  for  her  life,  into  her  own  hands,  and  her 
receipt  shall  be  a  sufficient  discharge,  even  if  she  marry; 
and  at  her  decease,  upon  trust  to  divide  the  principal 
sum  of  ]000/«  equally,  between  and  amongst  all  and 
every  her  child  and  children.    I  further  bequeath  to  my 

jectTobede-    ^^^ug^^^r  Harriet  Watson  10/.  a  year  until  she  attains 

feated  by  the    the  age  of  twenty-one  years  and  six  months.'* 

interests 

given  to  her 

children. 

Distinction 
between  an 
absolute  be- 
quest with  a 
subsequent 


Marcfi  4'. 

Bequest  to  a 
daughter  of 
1000/.  stock 
and  70/.  a 
year  for  life, 
which  two 
sums  were  to 
be  under  the 
trust  of  the 
executors, 
and  not  to 
permit  her  to 
assign  *'  her 
said  annui- 


the  interest 
from  the 
1000/.  to  her 
for  her  life, 
and  at  her 
decease,  to 
divide  it  be- 
tween her 
children. 
Held,  that  the 
daughter 
took  for  life 
only,  and  not 
an  absolute 


The  testator  died  in  1829. 


In  ISS^,  Harriet  Watson  attained  twenty*one,  mar- 
ried, and  died  in  1846,  without  ever  having  had  a  child. 

tlJn!"and'a^"  '^^^  Plaintiff,  her  husband  and  administrator,  claimed, 

limited  be-  by 

quest  followed 

by  a  subsequent  restricted  gift  over.  In  the  former  case,  the  absolute  gift  remains 
upon  failure  of  the  subsequent  gift,  but  in  the  latter  the  limited  bequest  is  not  en- 
larged by  such  an  event. 
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by  this  bill,  to  be  entitled  to  the  fium  of  1000/.  S^  per 
cent  reduced  annuities.  - 

Mr.  Purvis  and  Mr.  F.  Bayley  in  support  of  the  de- 
murrer. The  Plaintiff  has  no  interest  in  the  sum  of 
lOOOL  stock,  because  there  is  no  absolute  gift  subse* 
quently  modified,  but  the  primary  bequest  is  expressly 
restricted  to  the  life  of  the  daughter,  with  a  subsequent 
limitation  to  her  children. 
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[TTie  Master  of  the  Rolls.  The  distinction  always 
is  between  an  absolute  bequest  with  a  subsequent  gift  in 
derogation,  and  a  limited  bequest  followed  by  a  sub- 
sequent restricted  gift  over.] 

Mr.  Kindersley  and  Mr.  Toller^  for  the  PlaintifF,  and 
in  support  of  the  bill,  contended,  that  there  was  an  ab« 
solute  interest  in  the  stock  given  to  the  daughter  in 
the  first  instance,  which  was  cut  down  only  for  the  pur* 
pose  of  letting  in  her  children,  and  they  having  failed, 
the  absolute  gijl  remained  unimpaired ;  that  consequently 
her  administrator  was  entitled  to  the  1000/.  stock. 


That  the  case  was  like  Mayer  v.  Townsend  {a)^  where 
a  testator  directed  his  trustees  *^  to  raise  5000/.  for  his 
daughter,''  and  to  invest  **  his  said  daughter's  legacy," 
and  pay  the  interest  to  her  for  life,  for  her  separate 
use,  and  not  to  be  under  the  control  of  any  husband, 
with  remainder  to  her  children  absolutely  ;  and  he  gave 
her  the  power  of  appointing  a  life-interest  to  her  hus- 
band. The  Court  there  said  **  the  question  is,  whether 
the  legacy  given  absolutely,  by  the  first  clause,  is  to  be 
subject  to  any  other  contingencies  or  limitations  beyond 
those  expressed ; "  and  it  held,  that,  subject  to  the  in- 
terests given  to  the  children,   the  daughter  took  an 

absolute 

(a)  3  Beacon^  443. 
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absolute  interesti  and  haying  died  unmarried,  that  her 
personal  representatives  were  entitled  thereto* 

Mr.  IhiToiSf  in  reply. 

Whittell  \.  Dudin  (a),  Campbell  v.  Brownrigg  (fi), 
Gompertz  v.  Gompertz  (c),  Ring  v.  Hardmkk  (d),  Hulme 
V.  Hulme  (e)  were  cited ;  and  see  Harvey  v.  M* Louche 
lin(g)f  Arnold  v.  Congrftv(A)y  Carver  v.  Bowles  {i)^ 
Kampf  V.  Jon^5  (*),  Gr^^  v.  Harvey  (/),  Winckworth 
V.  ^inc^toor/A  (m)»  £<z/on  v.  Barker  (n),  Billing  v.  fit^- 
/iwgf.  (o) 

7^  Master  ^/A^  Rolls. 

In  this  case,  as  in  all  others  of  the  same  description, 
the  qneslion  is,  whether,  having  regard  to  the  general 
purport  and  effect  of  the  will,  the  words  import  an  ab- 
solute gift  modified  only  by  certain  restrictions,  so  that 
the  first  absolute  gift  may  have  its  full  effect  in  every 
event  to  which  the  restrictions  are  inapplicable,  or 
whether  the  effect  is  to  give  a  restricted  or  limited  in- 
terest only,  so  as  not  to  be  affected  or  enlarged  by  any 
failure  ofthe  subsequent  limitations.  That  is  the  question. 

In  this  case,  I  confess  I  cannot  find  any  general 
scheme  furnishing  me  with  a  key  to  the  construction  of 
this  particular  bequest;  nor  do  I  think  that  where 
the  testator  has  shewn  so  great  variety  of  intention  in 
regard  to  his  children  as  this  testator  has  done,  that  I 
could  construe  the  gift  to  one  by  the  ^ft  to  others.  I 
am  therefore  under  the  necessity  of  confining  myself  to 

this 


(fl)  2  Jac.  4-  W.  279. 
lb)  1  Phia^,  301. 
(c)  2  Phidpi,  107. 
{d)  2  JBffov.  352. 
(e)  9  Sm.  644. 
{g)  1  /Vice,  p.  264. 
(h)  1  R.  ^  Mffl.  209. 


(0  2  iZ.  4-  Jf.  301. 
\k)  2  Keen,  756. 
(/)  l^arr,p.428. 
(m)  8  Bemo,  576. 
(fi)  2  CoU.  124. 
(o)  5  &mofu,  232. 
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this  partiealar  beqaest  to  this  particalar  daughter.  It 
is  an  extremely  ill  drawn  wiU»  and  I  have  no  means 
of  arriving  at  a  distinct  notion  of  what  he  would  have 
done^  if  the  event  which  has  happened  had  come  under 
•  his  contempUtiou.  My  opinion,  however,  is,  that  this 
does  not  amount  to  an  absolute  gift,  but  that  it  is  re- 
stricted and  limited,  and  amounts  to  this,  —  *^  I  give 
1000/.  to  trustees  for  the  benefit  of  my  daughter,  to  pay 
her  the  interest  for  her  life,  with  remainder  to  her  chil- 
dren after  her  decease/'  If  you  put  these  words  toge- 
ther, they,  in  the  result,  really  come  to  this,  -—  he  has 
given  to  his  daughter  a  sum  for  her  life,  which  he 
directs  shall  be  under  tbe  trust  of  his  executors,  and 
under  certain  restrictions  which  he  has  expressed. 


1847. 


Let  the  demurrer  be  allowed  without  costs. 


KoTB.  —  Affirmed  by  Lord  CoiUnkam^  9tb  of  Jufy,  1847. 


HUBBARD  V.  YOUNG. 

rYlHE  testatrix  bequeathed  as  follows :  —  ^^  I  give  my 
-^  property  to  my  grand-daughter  Elizabeth  Matilda 
Rvbbard^  except  500/.     I  give  to  my  niece  Elizabeth 
Hofworih  likewise  500/." 

The  testatrix  then  enumerated  other  pecuniary  lega- 
cies and  proceeded :  —  ^*  Should  my  grand-daughter 
marry,  I  desire  her  issue  may  be  her  heirs;  if  she 
fthould  die  and  not  leave  any  issue  behind  her,  I  give 
aU    wy    property   to   be  divided   between    my    sister 

H&uoortVs 

and  /ftdk  stock  in  tpedc,  and  that  it  was  not  liable  to  be  converted 


Mardi  6. 8. 

A  testatrix 
gave  her  pro- 
perty, with 
certain  ezcep« 
tions,  to  her 
grand-daugh- 
ter, and  afto*- 
wards  stated 
**  that  her  pro- 
perty was  m 
the  Bank  and 
In^  House." 
Held  (assum* 
ins  her  to 
taxe  for  life), 
that  ahe  was 
entitled  to  en* 
joy  the  Bank 
into  consols. 
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1847*  Hoitorth*6  children,  and  my  brother  Richard  Sigen/s 
daughter  and  her  children.  If  my  daughter  and  myself 
should  die  before  my  grand-daughter  is  of  age,  it  is  my 
desire  that  Mrs.  Jane  Hubbard  may  have  the  care  of 
her  till  she  comes  of  age,  which  is  to  be  at  her  twentieth* 
year,  at  which  time  she  is  to  receive  the  dividend  her- 
self, but  not  the  principal :  that  is  not  to  be  spent.  My 
property  is  in  the  Bank  and  India  Hcute** 

It  was  assumed,  under  the  circumstances,  that  the 
grand-daughter  was  entitled  for  life  only ;  and  the 
question  was,  whether  the  grand-daughter  was  entitled 
to  enjoy,  in  specie^  a  sum  of  lOOOiL  Easi  India  stock, 
and  a  sum  of  S090/.,  S/.  lOf.  per  cent.|  or  whether  it 
ought  to  be  converted  into  consols. 

Mr*  Kinderdey  and  Mr.  Shapter  for  the  daughter, 
contended,  that  she  was  entitled  to  enjoy  the  Bank  and 
India  stock  in  specie ;  that  the  tendency  of  modem 
decisions  was  contrary  to  the  doctrine  of  Hcnoe  v.  Earl 
qf  Dartmouth,  (a)  That  the  effect  of  the  gift  was  this  — 
^^  I  give  my  India  and  Bank  stock  and  other  property 
to  my  grand-daughter  for  life ;  with  remainder  over :  ** 
and  that  as  this  was  a  permanent  and  not  a  wearing 
out  property,  like  a  leasehold,  the  doctrine  was  there- 
fore inapplicable. 

Mr.  JerviSf  for  her  husband. 

Mr.  EogerSf  for  another  party,  declined  arguing  the 
point. 

Mr.  Craig  and  Mr.  Wood  argued,  that  this  was  a 
residuary  gift  to  one  for  life,  and  that  the  Bank  and  India 
stock  (which  was  not  the  whole  of  the  property)  ought 

to 

(a)  7  Vciey,  137.  a. 
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to  be  converted  into  consols ;  the  only  investment  which 
the  Court  recognised  as  doing  justice  between  parties 
interested  in  succession* 

That  the  statement  that  the  property  was  in  the  Bank 
and  India  House,  was  merely  descriptive  of  the  locality 
of  the  assets,  for  the  convenience  of  the  executors* 

Mr.  Turner  and  Mr.  T.  H.  Hall  for  trustees. 
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HUBBASD 
YOUMO. 


Collins  V.  Collins  (a),  Bethune  v.  Kennetfy  (&)»  Picker^ 
ing  y.  Pickering  (c),  Ooodenough  v.  IVemamondo  {d), 
Vaughan  v.  Bi§ci{e)9  Hittves  v.  Hinves{g\  Sutherland 
V.  Cooie  {i)f  were  cited. 

I^  Mastbr  qftie.RohUi. 

There  is  suflBcient  room  for  doubt  in  this  case :  and 
we  must  look  to  the  general  intentioni  for  we  cannot 
expect  to  find  a  specific  direction  on  the  subject.  Ac- 
cording to  the  doctrine  of  the  present  day,  the  ques- 
tion does  not  depend  on  the  legacy  being  specific  or 
not;  but  you  are  to  collect  from  the  will,  whether 
the  testator  intended  that  the  property  should,  at .  all 
events,  be  enjoyed  by  those  in  remainder  after  the  ex- 
piration of  the  prior  interest.  Generally  a  testator 
intends  that  every  body  named  as  an  object  of  his 
bounty  in  succession  shall  enjoy  something;  but  if  the 
property  be  allowed  to  wear  out,  those  in  remainder 
may  get  nothing.  Where  it  is  probable  at  least,  that 
he  intends  them  to  take  something  in  succession,  his 
intention  can  only  be  secured  by  having  a  permanent 

fund. 


(a)  2  Myi.  4-  jr.  703. 
(4)  1  AfyL^Cr.lU. 
(c)  2  Bern.  31.  and  4  Myl.  ^ 
Cr.  289. 


(d)  2Beav.5l2, 

(g)  3  Hare,  609. 
(k)  1  Coll  498. 
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fund.  In  this  case  the  fund  is  permanent,  bat  not  a 
species  of  investment  which  the  Court  recognises  as  the 
proper  and  best  securi^.  Even  where  the  investment 
is  in  the  five  per  cents.,  the  Court  has  been  in  the  habit 
of  saying,  that  it  shall  not  be  continued. 


Now  what  does  the  testatrix  here  say :  —  **  I  give  my 
property  to  my  grand-daughter'*  with  certain  excep- 
tions, and  should  she  marry,  her  issue  are  to  be  her 
heirs,  but  if  she  dies  leaving  no  issue,  then  **  all  my 
property"  (that  is,  the  property  she  had  previously 
given  to  her  grand-daughter)  is  to  be  divided  amongst 
certain  persons.  She  is  only  to  have  the  dividends  and 
not  the  principal ;  and  she  then  states,  *'  my  property 
is  in  the  Bank  and  India  House."  Therefore  she  is  to 
have  the  dividends  of  her  property,  which  is  in  the  Bank 
and  India  House,  for  life,  and  others  are  to  take  the  same 
property  after  her.  I  conceive  there  is  sufficient  indi-r 
cation  that  she  intended  the  grand-daughter  to  enjoy  all 
that  which  she  called  ^^  her  property,''  and  which  she 
described  as  being  in  the  Bank  and  India  House,  and 
that  there  is  no  sufficient  reason  to  induce  the  Court  to 
apply  the  rule  of  conversion,  which,  though  of  great 
importance  in  many  cases,  is  of  very  little  importance 
in  the  present. 
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YOUNG  V.  SHEPPARD.  Mardk  30. 


rilHE  testatrix,  jtf.  P.  Youngy  by  her  will,  expressed  A  testatrix 
^    herself  as  follows :  —  •«  I  give  and  bequeath  unto  ^ « intereat- 
my  beloved  mother  Elizabeth  Gordon^  for  her  natural  of  a  sum  of 
life,  all  interest  of  money  arising  from  money  in  the  eldest  child 

hands  of  T.  W.  &c ;  and,  at  her  decease,  the  interest  to  ^^l  ^^^*  **/^ 

afterwards  to 

be  given  unto  my  beloved  daughter  Eliza  Hannah  deroWe  in 

Young  for  her  natural  life,  and  afterwards  to  devolve  in  ^^^^l^ 

succession  upon  my  remaining  dear  children."  tatrix's)  re- 

maining chil- 
dren."  Held, 

The  testatrix  died  leaving  five  children,  of  whom  <>°  ^^  ^^^^ 

Eliza  Hannah  was  the  eldest.     Eliza  Hannah  and  the  that  the  otfaen 

testatrix's  mother  afterwards  died,  whereupon  a  petition  Y^.5°5^^^ 

for  life  m  suc- 

was  presented  by  Aiihur  J.  if.  Youngs  the  next  child,  cession,  ac- 
for  payment  to  him  for  life  of  the  dividends  of  the  fund.  ^^^-^ 

of  age. 
Mr.  Spurrier^  in  support  of  the  petition.  The  four 
remaining  children  take  life  estates  successively,  for  on 
the  death  of  the  eldest  daughter,  the  **  interest,''  and  not 
the  capital,  is  to  '*  devolve,"  that  is,  to  pass  from  the 
dead  to  the  living;  but  how  are  the  living  to  take? 
*'  in  succession,"  that  is,  one  after  another.  The  con- 
sequence will  be,  that  each  will  take  a  life  interest  in 
succession^  and  after  the  death  of  the  survivor,  the  fund 
itself  will  be  undisposed  of,  and  belong  to  the  repre^ 
sentatives  of  the  children,  as  next  of  kin  of  the  testatrix. 

Mr.  Roiq^ell  and  Mr.  WiUcodc^  for  the  three  other 
children,  contended  that  the  corpus  of  the  fund  was  now 
divisible  amongst  the  four  children ;  that  the  devolution 
referred  to  was  the  devolution  from  the  eldest  to  the 
class  of  four  **  remaining  children,"  that  is,. remaining 

at 
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at  the  death  of  the  eldest ;  and  that  the  succession  also 
referred  to  the  succession  of  the  same  class ;  that  the 
gift  over  to  that  class  was  absolute  and  not  limited  to  a 
life  interesL 


The  Master  of  the  Rolls. 

All  that  this  testatrix  has  thought  fit  to  dispose  of  is 
**  the  interest  **  of  this  particular  sum  of  money*  and 
which  she  has  given  to  her  mother  for  lifci  and  then 
to  her  daughter  Eliza  for  life,  and  afterwards  **  to  de- 
volve in  succession  upon  her  remaining  children.** 
What  is  to  devolve  ?  The  very  subject  of  the  gift  is  the 
**  interest  of  the  money,'*  and  therefore,  nothing  else 
but  the  interest,  which  she  had  given  for  two  lives,  is  to 
devolve  after  the  death  of  the  daughter.  But  it  is  to 
devolve  upon  her  remaining  children  *^  in  succession/' 
In  what  succession  ?  I  cannot  consider  this  succession 
to  apply  to  the  succession  from  the  mother  and  eldest 
daughter  to  the  four  children,  but  to  the  remaining 
children  ''upon,*'  and  not  ''amongst"  whom  the  interest 
is  to  devolve ;  and  it  must  be  made  to  devolve  on  them 
successively  by  giving  them  a  life  interest  in  succession. 

One  diflBculty  is,  that  no  order  of  succession  is  men- 
tioned ;  but  as  the  testatrix  has  commenced  by  giving 
a  life  interest  to  her  eldest  child,  it  is  a  reasonable  con- 
struction to  say,  that  it  is  to  go  to  them  in  succession 
according  to  priority  of  birth,  and  that  she  intended 
each  child  in  turn  to  take  a  life  interest. 

The  effect  is,  that  each  successively  is  to  have  a  life 
interest,  and  afterwards  the  capital  will  be  divisible 
equally  amongst  the  children  as  next  of  kin.  When 
the  children  are  all  of  age,  they  can  make  a  different 
arrangement  if  they  please. 
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The  ATTORNE Y-GENERAL  v.  WIMBORNE    March  30. 3i, 

SCHOOL.  '*^"'  ^^• 

Ex  patie  The  ECCLESIASTICAL  COMMIS- 
SIONERS. 

^T^HIS  was  a  petition  presented  by  the  Ecclesiastical  It  was  reforrecl 
•^     Commissioners,  praying  that  they  might  be  at  lolpJrJveo? 
liberty  to  attend  the  Master,  and  be  Iieard  toucliing  the  ^  scheme  for 
scheme,  so  far  as  related  to  fixing  the  proportion  of  the  tion*oiPihe  "re- 
property  applicable  to  the  cure  of  souls  and  the  appli-  ▼enuesofa 
cation  thereof,  when  ascertained,  and  also  in  respect  of  of  which  was 
the  duties  to  be  performed  by  the  persons  having  the  ^Se^wti^ 
cure  of  souls  within  the  parish  of  Wimbome  Minstet\  purposes  of 

and  with  liberty,  if  necessary,  to  carry  in  a  scheme.  ^w.^al^^I* 

an  act  of  pu*- 

The  facts  are  fully  detailed  in  the  judgment  of  the  iinSol^r- 

Court.  tain  powers 

&C.  were 
nven  to  the 

Mr.  Turner  and  Mr.  FUming  appeared  in  support  of  oS^f''^*^ 

this  petition*  sioners  and  to 

the  Queen  in 
« -.  council,  and 

Mr.  Kinderdey  and  Mr.  Willcock  for  the  Governors}  it  was  en- 
2111(1  acted,  that  so 

much  of  this 
Mr.  charity  pro- 
perty "as 
should,  upon  due  enquiry,  be  found  legally  applicable  thereto,  should,  by  the  like 
authority,  be  applied  for  the  purpose  of  making  a  better  provision  for  the  cure  of 
souls  in  the  parish  of  W.  /Tf.**  The  Ecclesiastical  Commissioners  applied  for  liberty 
to  attend  the  Master  on  the  scheme,  but  the  Court  held,  that  the  act  did  not  invest 
the  Commissioners  with  jurisdiction  to  determine  what  was  legally  applicable,  which 
rested  with  the  Court,  and  that  the  words  "  like  authority  "  did  not  refer  to  the  Com- 
missioners ;  that  if  this  Court  ascertained  what  portion,  according  to  the  endow- 
ment, ought  to  be  applied  for  spiritual  purposes,  even  in  a  particular  manner,  the 
act  did  not  authorise  the  Commissioners  or  the  Queen  in  council  to  prepare  or 
ratify  a  different  scheme ;  that  the  Commissioners  had  not  vested  in  them  any  such 
trust  as  could  be  performed  or  recognised  by  this  Court ;  that  they  had  no  estate  or 
interest  in  the  matters  in  question,  and  no  right  to  be  treated  as  independent  parties 
in  the  informatioD,  or  to  appear  as  such,  and  therefore  that  they  could  not  sustain 
such  a  petition. 

VouX.  P 
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Mr.  Toriss  and  Mr.  Bluni^  for  the  Attorney-Geoeral, 
opposed  the  petition. 

Mr.  Turner^  in  reply. 

The  Master  rf  the  Rolls  said,  he  would  not  decide 
this  case  on  his  present  impression,  but  would  con- 
sider it. 


AffrU  26.  ne  Master  of  the  Rolls. 

This  is  an  information  filed  by  the  Attorney-General, 
on  the  suggestion  of  the  Charity  Commissioners.  It 
seeks  the  administration,  under  the  directions  of  this 
Court,  of  the  estates  and  property  vested  in  the  Go- 
vernors of  the  possessions,  revenues,  and  goods  of  the 
grammar  school  of  Queen  Elizabeth^  in  Wimbame 
Minster^  in  the  county  of  Dorset,  The  Governors  are 
incorporated  by  royal  charter,  and  they  are  to  provide, 
not  only  a  schoolmaster  and  usher  for  the  school,  but 
also  three  priests  and  three  clerks  to  celebrate  divine 
service,  administer  the  sacraments,  and  discharge  the 
cure  of  souls  of  the  parishioners  there,  and  four  cho- 
risters, two  singing  men,  and  an  organist*  They  have 
authority,  with  the  advice  of  the  Bishop  of  Bristol,  to 
make  ordinances,  and  they  are  to  support  and  maintain 
the  chancel  of  the  church. 

By  the  decree  in  the  cause,  it  was  referred  to  the 
Master  to  settle  and  approve  a  scheme  for  the  due 
administration  of  the  cliarity,  and  the  application  of  the 
income  thereof,  with  liberty  to  state  special  circum- 
stances. 


In  the  consideration  of  the  scheme,  the  Master  may 
have  to  consider  what  proportion  of  the  revenues  ought 

to 
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to  be  applied  to  the  schoolmaster,  usher,  and  the  school, 
and  what  proportion  to  the  priests  and  clerks,  and  the 
spiritual  duties  which  they  may  have  to  discbarge,  and 
how  the  proportion  of  revenue,  applicable  to  the  school 
and  to  the  spiritual  duties  respectively,  ought  to  be 
applied. 


1847. 

The 

Attobney- 

General 

V, 

WlUBORNE 

School. 


It  appears  that  the  Attorney-General  has  laid  before 
the  Master  a  scheme*  of  which  the  Ecclesiastical  Com^ 
missioners  do  not  approve.  The  Master  has  expressed 
no  opinion,  and  the  scheme  may  not  be  approved  by  him. 
The  Ecclesiastical  Commissioners  have  not  thought  pro- 
per to  communicate  with  the  Attorney-General  on  the 
subject,  but  they  have  presented  this  petition,  praying 
that  they  may  be  at  liberty  to  attend  and  be  heard  before 
the  Master,  touching  the  scheme  and  on  the  matters 
referred  to  the  Master  by  the  decree,  so  far  as  relates 
to  ascertaining  and  fixing  the  proportion  of  the  pro- 
perty vested  in  the  Governors,  which  ought  to  be  ap- 
plied as  a  provision  for  the  cure  of  souls  within  the 
parish  of  Wimbome  Minster^  and  so  far  as  relates  to 
the  application  thereof  when  ascertained;  and  also  in 
respect  of  the  duties  to  be  performed  by  the  persons 
having  the  cure  of  souls  within  the  said  parish. 

The  Ecclesiastical  Commissioners  for  England  were 
first  constituted  and  incorporated  in  the  year  18S6.  (a) 
They  were  empowered  to  make  certain  enquiries,  to 
examine  witnesses,  and  require  the  production  of  docu- 
ments (b) ;  and  it  was  made  their  duty  to  prepare  and 
lay  before  his  Majesty  in  Council,  such  schemes  as  ap- 
peared to  them  best  adapted  for  carrying  into  efiect  the 
recommendations  thereinbefore  recited  (c) ;  and  power 

was 


(a)  By6&7W;4.c.77. 
(c)  Sect«  10. 


(b)  Sect.  9. 
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WAS  given  to  his  Majesty  in  Council  to  issue  orders  to 
ratify  such  schemes,  and  to  direct  every  such  order  to 
be  registered,  {a)  And  it  was  enacted,  that  every  such 
order  should  be  inserted  and  published  in  the  London 
Gazette  {b)^  and  that  as  soon  as  any  such  order  in 
council  should  be  so  registered  and  gazetted,  it  should 
have  the  same  force  and  effect  as  if  the  same  were  in- 
cluded in  the  act. 


In  the  year  1840  various  ecclesiastical  revenues,  es- 
tates, and  interests  were  directed  to  be  paid  to  and 
vested  in  the  Commissioners  for  the  purposes  of  thai 
act.  (c)  They  were  enabled  to  enforce  payment  and 
obtain  possession  of  such  revenues  and  estates,  in  the 
manner  by  the  act  directed  (d) ;  and,  except  as  to  certain 
specified  payments,  they  were  directed  to  carry  their 
receipts  to  a  common  fund,  which  was  to  be  applied  in 
the  manner  by  the  act  directed,  (e)  By  the  same  act, 
additional  Commissioners  were  appointed,  (g)  They 
were  directed,  from  time  to  time,  to  prepare  and  lay 
before  her  Majesty  in  Council  such  schemes  as  should 
appear  to  them  best  adapted  for  carrying  that  act  into 
full  effect,  and  in  such  schemes  to  recommend  such 
measures  as  might,  upon  further  enquiry  (which  the 
Commissioners  were  authorised  to  make),  appear  to 
them  to  be  necessary  for  that  purpose,  {h)  And  it  was 
made  lawful  for  her  Majesty  in  Council  to  make  orders 
for  ratifying  the  schemes  of  the  Commissioners,  and  every 
such  order,  when  gazetted,  was,  in  all  respects  and  as 
to  all  things  therein  contained,  to  have  and  be  of  the 
same  force  and  effect  as  if  all  and  every  part  thereof 
were  included  in  the  act.  (f ) 

Now 


(a)  Sect.  12. 
(6)  Sect.  13. 

(c)  3&4  rtcf.c.  113.    Sects. 
49.  52. 

(d)  Sect.  57. 


(e)  Sect.  67. 
(g)  Sect.  78. 
(h)  Sect.  83. 
(t)  Sect.  86. 
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Now  the  act  contains  this  special  clause  (a) :  *'  And 
be  it  enacted,  that  so  much  of  the  property  belonging 
to  the  collegiate  church  of  Wimbome  Minster^  in  the 
county  of  Dorset^  as  shall,  upon  due  enquiry,  be  found 
legally  applicable  thereto,  shall,  by  the  like  authority, 
be  applied  to  the  purpose  of  making  a  better  provision 
for  the  cure  of  souls  in  the  parish  of  Wimbome  Minster^ 
in  the  said  county.'' 


1847. 

The 

Attorn ET- 

Obnbral 

V. 
WiMBORNB 

School. 


It  was  assumed  in  the  argument,  and  may,  I  suppose, 
for  the  present  purpose,  be  taken  for  granted,  that  the 
property  mentioned  in  this  clause  of  the  act  is  the  same 
property  which  is  the  subject  of  the  information,  and 
which  the  Court  is,  by  the  information,  required  to 
apply  upon  the  trusts  of  the  foundation  of  the  charity. 
It  is  not  pretended  that  this  property,  or  any  part  of  it, 
or  any  income  or  emolument  arising  from  it,  is  vested 
in  or  directed  to  be  paid  to  the  Commissioners.  The 
Commissioners  may  have  a  duty  imposed  upon  them,  as 
all  official  persons  have  or  ought  to  have.  If  the  ex- 
pression is  preferred,  they  may  be  said  to  have  the  per- 
formance of  a  duty  intrusted  to  them.  But  the  duty 
does  not  arise  in  respect  of  any  property  or  estate 
vested  in  them ;  and  I  apprehend  that,  in  the  con- 
templation of  this  Court,  they  have  neither  estate  nor 
interest,  and  are  neither  trustees  nor  cestui  que  trusL 
And  under  these  circumstances  it  seems  to  me,  that 
this  petition,  by  which  the  Ecclesiastical  Commissioners 
for  England  claim,  in  effect,  a  right  to  be  litigant  parties 
in  the  cause  in  which  the  charity  funds  are  to  be  dis- 
tributed, is  not  a  little  singular.  But  in  matters  of 
charity,  the  Court  may  be  said  to  be  even  anxious  to 
profit  by  the  advice  and  assistance  of  any  competent 
persons,  and  the  position  and  the  means  of  knowledge 
possessed  by  the  Ecclesiastical  Commbsioners  are  such 

as 
{a)  Sect.  64. 
P  8 


School. 
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1847t       as  to  make  it  highly  probable,  that  their  advice  and  as- 
^ij.]jg^      sistance  might  be  very  valuable.     There  can  be  no  indis* 
Attorney     position  to  give  dae  attention  to  any  suggestions  which 
^^  they  may  ofler,  and  both  the  Attorney-General  and  the 

^Sa^^^  trustees  or  governors  of  the  charity  have  ofiered  to  con- 
sent to  an  order,  by  which  the  Commissioners  may  have 
liberty  to  attend,  and  be  heard  before  the  Master,  at 
their  own  expense.  This  reasonable  proposition  seemed, 
for  a  moment,  likely  to  be  accepted ;  but  in  the  end,  it 
was  rejected;  and  I  was  informed,  that  the  Commis- 
sioners considered  it  to  be  their  duty  to  the  public  to 
insist  on  their  right  to  be  parties  to  the  information, 
offering,  indeed,  to  waive  that,  if  they  were  permitted  to 
attend  as  if  they  were  parties,  and  to  be  treated  as  such 
in  respect  to  costs,  and  held  not  liable  to  any  of  the 
costs  or  expenses  which  they  might  occasion,  unless 
they  should,  in  their  attendance,  make  themselves  liable 
to  pay  the  same  by  some  misconduct. 

The  question,  therefore,  is  not  a  question  of  mere  ex- 
pediency or  discretion,  whether,  in  the  consideration  of 
the  scheme,  it  would  be  desirable  to  have  the  advice 
and  assistance  of  the  Ecclesiastical  Commissioners,  or 
whether  the  Attorney-General,  in  proposing  his  scheme, 
should  act  in  concert  with  them,  or  form  his  own 
scheme  ader  a  consideration  of  their  suggestions,  but 
the  Commissioners  have  thought  fit  to  make  it  a  ques- 
tion of  right,  and  to  insist,  that  they  are  entitled,  not 
merely  to  the  assistance  of  the  Attorney-General,  but, 
if  they  think  fit,  to  litigate  the  matter  with  him  in  this 
Court  and  oppose  his  scheme  without  any  previous  com- 
munication with  him  on  the  subject 

The  argument  in  support  of  the  petition  varied  in  its 
progress;  at  first  I  was  told,  that  the  act  of  parliament 
gave  the  Commissioners  a  special  jurisdiction  in  this 

particular 
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partiealar  charity;  that  no  decree  or  order  of  this  Court 
could,  in  aoy  way,  affect- that,  jurisdiction,  or  bind  the 
Commbsioners  in  whom  it  was  vested ;  that,  whether  they 
were  absent  or  present,  attended  to  or  not,  they  could 
-frame  their  own  scheme,  wholly  independently  of  any ' 
scheme  confirmed  by  this  Court,  or  by  the  Lord  Chan- 
oelkHT^  or  the  House  of  Lords.  It  is  however  obvious, 
that  the  Commissioners  have  not  of  themselves  any 
|M)wer  to  make  any  order  or  establish  any  scheme  what- 
ever in  this  matter.  When  they  have  prepared  and 
laid  a  scheme  befiyre  her  Majesty  in  Council,  their 
power  is  exhausted ;  it  does  not  depend  on  them  whe- 
ther the  scheme  shall  be  ratified  or  not;  and  this 
being  obvious,  the  argument  became,  that  the  Queen 
in  Council,  upon  the  suggestion  of  the  Commissioners, 
had  a  special  jurisdiction,  that  the  decree  or  order  of 
this  Court,  however  confirmed,  would  not  bind  her  Ma- 
jesty in  Council,  and  that  under  this  act  of  parliament 
her  Majesty  in  Council,  on  the  suggestion  of  the  Com- 
missioners, might  make  an  order,  the  efiect  of  which 
might  be  to  annul  and  supersede  the  order  of  this  Court, 
though  confirmed  by  the  highest  judicial  authori^  in 
the  kingdom. 


1847. 

The 
Attorney- 
General 

V. 
WlMBORKE 

School. 


The  argument  was  said  to  be  used,  not  for  the  pur- 
pose of  shewing  that  any  such  contradictions  or  conflict 
of  jurisdiction  would,  in  fact,  or  probably,  arise,  but  for 
the  purpose  of  respectfully  suggesting  to  the  Court  the 
danger  which  there  was  of  a  possible  conflict  of  juris- 
dictionj  if  the  proceedings  under  the  decree  should  take 
place  in  the  absence  of  the  Ecclesiastical  Commissioners 
for  England. 


"What  powers  may  be  possessed  by  her  Majesty  in 
Council  under  this  act  of  parliament  may,  if  nece3sai*y, 
be  argued  by  the  Attorney-General  on  a  proper  occasion, 

P 4  when 
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when  it  may  be  duly  considered  and  determined.  In 
my  opinion,  it  is  not  proper  to  be  argued  by  the  Eccle- 
siastical Commissioners  for  England^  or  to  be  deter- 
mined on  this  or  any  such  petition  by  them;  but  the 
language  repeatedly  used,  in  the  course  of  the  argu- 
ment, makes  it  necessary  for  me  to  state,  that,  in  my 
opinion,  the  Commissioners  themselves  have  no  juris- 
diction whatever  over,  or  in  conflict  or  competition  with, 
this  or  any  other  Court.  They  have  to  enquire,  and  it 
is  their  important  duty  to  prepare  schemes,  and  lay 
them  before  her  Majesty  in  Council.  I  do  not  suspect 
that  in  the  preparation  of  their  schemes,  they  will  feel 
in  the  least  degree  disposed  to  act  in  contradiction  to 
the  law  as  laid  down  by  this  or  any  other  Court;  and 
when  their  schemes  are  brought  under  the  consideration 
of  her  Majesty,  I  can  have  no  apprehension,  that  her 
Majesty  in  Council  will  ratify  any  scheme  or  do  any  act 
whatever  to  impugn  or  supersede  a  scheme,  approved 
by.  this  Court  in  the  regular  exercise  of  its  established 
jurisdiction,  or  take  any  such  method  of  correcting,  or 
attempting  to  correct,  any  error  or  irregularity  which 
may  have  occurred  in  the  proceedings  of  any  subor- 
dinate branch  of  the  Court;  and  I  confess  myself  to 
be  very  much  at  a  loss  to  understand,  why  the  right 
claimed  by  this  petition  is  insisted  on. 


It  seems,  that  pending  the  enquiry  respecting  this 
charity  before  the  Charity  Commissioners,  the  Eccle- 
siastical Commissioners  for  England  were  informed,  that 
there  might  be  some  surplus  of  the  funds  belonging  to 
the  Collegiate  Church  of  Wiwbome  Minster^  after  an- 
swering the  purposes  of  the  charity;  and  thereupon 
they  recommended,  **  That  so  much  of  the  property  be- 
longing to  the  Collegiate  Church  of  Wimbome  Minder 
as  should,  upon  due  enquiry,  be  found  to  remain,  after 
providing  for  the  original  purposes  of  the  foundation, 

be 
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be  applied  to  the  purpose  of  making  a  better  pro- 
vision for  the  spiritual  care  of  the  parish  of  Wimbome 
Minster.'' 

This  information  was  filed  in  the  year  18S6»  by  the 
Attorney-General,  not  at  the  relation  of  the  Ecclesi- 
attical  Commissioners,  but  ex  officio^  at  the  suggestion 
of  the  Charity  Commissioners.  The  subject  was  duly 
under  the  jurisdiction  and  direction  of  thb  Court,  at 
the  time  when  the  statute  S  &  4  VicU  c.  1  IS.  was  passed. 
It  was  stated  at  the  bar,  that  the  bill,  by  which  the  act 
was  proposed,  did  not  at  first,  nor  till  it  reached  almost 
its  last  stage,  contain  any  provision  relating  to  Wimborne 
Minster.  The  pendency  of  the  suit  might  have  been  a 
reason,  for  excluding  it;  but  I  do  not  enter  into  that 
subject,  which,  though  important  in  one  view,  does  not 
seem  to  me  material  for  the  present  purpose.  The  act 
does  now  contain  the  clause  on  which  the  petitioners 
rely ;  and  the  question  is,  whether,  upon  the  construc- 
tion of  it,  the  Commissioners  have  a  right  to  be  litigat- 
ing parties  in  this  cause. 


1847. 
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On  reading  the  clause,  I  do  not  think  that  an  enquiry 
directed  by  this  Court  in  the  exercise  of  its  ordinary 
jurisdiction,  on  an  information  duly  filed  by  the  At- 
torney-General, can  be  otherwise  than  included  in  the 
expression  **so  much  as  shall,  upon  due  enquiry,  be 
found  legally  applicable''  to  the  purpose  in  the  act 
mentioned.  It  could  not  be  meant  to  invest  the  Eccle- 
siastical Commissioners  with  jurisdiction  and  authority 
to  determine  or  find  what  was  or  was  not  legally  ap- 
plicable to  the  purpose:  and  although  the  purpose 
(obscurely  as  it  is  expressed)  probably  means  the  pur- 
pose of  making  better  provision  for  the  cure  of  souls  in 
the  parish  of  Wimbome  Minster^  I  think  that  the  finding, 
or  the  determination  of  how  much  is  legally  applicable 

to 
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to  that  purpose,  which  inyolv«s  the  qaestion  of  bow 
much  is  legally  applicable  to  the  other  purposes  of  the 
charity,  does  not  depend  on  any  judgment,  act,  report, 
or  opinion  of  the  Ecclesiastical  Commissioners,  but  must 
depend  on  the  determination  of  this  Court,  founded  on  a 
due  consideration  of  tlie  true  effect  and  meaning  of  the 
instruments  constituting  the  foundation  and  endowment 
of  the  charity,  according  to  the  principles  and  authorities 
by  which  this  Court  is  governed  in  such  cases.  The 
clause  further  enacts,  that  what  shall  be  found  legally 
applicaUe  thereto  shall,  by  the  like  authority,  be  ap* 
plied  for  the  purpose  of  making  better  provision  for  the 
cure  of  souls,  &c. 


What  is  meant  by  ^  the  like  authority,^  thus  vaguely 
referred  to  by  a  reladve  word,  without  a  proper  and 
distinct  antecedent  ? 

Not  the  authority  of  the  Commissioners,  as  was 
urged  in  a  portion  of  the  argument,  but  probably  the 
authority  or  order  of  the  Queen  in  Council,  suggested 
in  a  scheme  prepared  and  laid  before  her  by  the  Com- 
missioners, as  was  contended  for  afterwards ;  and  if  this 
be  right,  the  result  is,  that  the  Queen  in  Council,  upon 
the  suggestion  of  the  Ecclesiastical  Commissioners  for 
England^  may,  so  far  as  the  like  authority  is  properly 
and  legally  applicable,  apply  so  much  of  the  property 
as,  upon  due  enquiry,  shall  be  found  legally  applicable 
to  the  cure  of  souls. 


Having  regard  to  the  legal  and  regular  means  of 
correcting  any  error,  we  are  not  {o  suppose  any  other 
than  a  just  and  legal  exercise  of  the  authority  of  this 
Court ;  and  I  think  that,  if  this  Court,  in  the  just  and 
legal  exercise  of  its  authority,  were  to  ascertain,  that 
according  to  the  true  meaning  and  efiect  of  the  found- 
ation and  endowment,  a  certain  portion  of  the  fund  in 
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qaesdon  ought  to  be  applied  fi>r  spiritual  purposesi  in 
a  particular  manner,-  tliere  is  nothing  in  this  act  to  en- 
title the  Ecclesiastical  Commissbners,  or  the  Queen  in 
Council,  to  prepare  and  ratify  a  different  scheme,-— 
f.  €•  a  scheme  inconsistent  with  the  true  meaning  and 
eflfect  of  the  foundation  and  endowment ;  and  I  am  of 
opinion,  that  this  Court  is  not  at  liberty  to  withhold  the 
exercise  of  its  proper  jurisdiction  and  authority,  or  ab- 
stain from  its  exercise,  in  the  absence  and  without  the 
leave  of  the  Ek;clesiastical  Commissioners,  in  the  vain 
imagination,  that  the  authority  of  the  Queen  in  Council 
may  be  exercised  in  such  a  manner  as  not  to  ratify 
and  give  the  force  of  law  to  a  decree  of  this  Court, 
made  legally  and  in  conformity  with  the  foundation.  I 
am  well  satisfied  that  no  such  authority  will  be  exer^x 
cised  by  the  Queen  in  Council,  and  am  indeed  far  from 
thinking,  that*  the  Ecclesiastical  Commissioners  them- 
selves will  ever  think  of  proposing  that  any  such  au- 
thority should  be  exercised :  I  hope  and  believe  that, 
on  consideration,  they  will  be  rather  disposed  to  assist 
than  to  counteract  the  due  administration  of  the  law, 
and  the  legal  application  of  this  charity  estate. 
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The  act  of  parliament  containing  this  clause  in  rela- 
tion to  Wimbome  Minster^  it  was  quite  reasonable  and 
proper  that  the  Commissioners  should  give  their  atten- 
tion to  the  subject. 


They  might  reasonably  have  suggested  to  the  At- 
torney-Oeneral,  that  the  act  imposed,  or  might  be  held 
to  impose,  a  duty  to  them,  and  have  requested  him  to 
consider  the-  case,  and  afford  to  them  any  assistance 
which  might  be  useful,  and,  if  necessary,  to  bring  the 
stt)]gect  under  the  consideration  of  the  Master  and  of 
this  Court.  If  they  had  done  this,  they  would  pro- 
bably have  met  with  respectful  and  considerate  attention^ 

If 
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If  they  had  not  met  with  the  willing  attention  they  de- 
sit*ed  from  the  Attorney-General,  I  think  that  legal  and 
constitutional  means  of  setting  the  matter  right  would 
have  been  open  to  them ;  but,  instead  of  seeking  the 
assistance  of  the  Attorney-General,  they  have,  on  this 
occasion,  claimed  a  right  to  be  heard  independently  and 
separately  from  him,  and  against  him  or  the  scheme  he 
proposes ;  and  when  the  Attorney-General  offers  to 
consent  to  their  appearance  at  their  own  expense,  they 
reject  the  offer,  and  still  insist  on  their  right. 


It  may  be  admitted,  that  they  have  an  important 
duty  to  perform  under  the  act,  —  a  political  and  eccle- 
siastical duty, — and  they  may  have  a  right  to  the  assist- 
ance of  the  Attorney-General,  when  required,  to  enable 
them  the  better  to  perform  that  duty ;  but  they  have 
not  vested  in  them  any  such  trust  as  can  be  performed 
or  recognised  by  this  Court.  They  have  no  estate 
and  no  interest  in  the  matters  in  question ;  and  I  am  of 
opinion,  that  they  have  no  right  to  be  treated  as  inde- 
pendent parties  in  this  cause  or  to  appear  as  such. 

In  this  case  we  have  already,  as  parties  to  the  cause, 
the  Attorney-General,  whose  duty  it  is  to  attend  to  all 
public  interests  involved  in  the  case,  and  tlie  governors, 
whose  duty  it  is  to  state  to  the  Court  every  thing  neces- 
sary for  the  property  and  its  due  application.  We  have 
further  the  Bishop  of  Bristdf  who  is  the  visitor  of  the 
charity,  and  the  Master  is  attended  by  the  clergymen 
who  are  interested  to  increase  the  amount  of  the  revenue 
which  is  to  be  applied  to  the  cure  of  souls,  besides  the 
choristers,  singing  boys,  and  organist.  Believing  that 
the  Ecclesiastical  Commissioners  are  very  competent  to 
give  useful  assistance  in  the  settlement  of  the  scheme^  I 
should  be  glad  to  have  the  benefit  of  it,  if  they  would 
give  it  without  burdening  the  charity  with  increased 

expense; 
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expense;  but  advancing  their  claim,  in  the  manner 
they  do^  as  a  right,  I  am  obliged  to  «ayi  that  I  think 
Ihey  have  no  right  to  interfere  at  the  expense  of  the 
charity.  I  have  no  doubt,  that,  upon  the  consideration 
of  any  scheme,  the  Attorney-General  will  not  omit  to 
notice  the  clause  in  the  act  of  parliament  which  refers 
to  Wimbome  Minster;  and  I  am  sanguine  enough  to 
hope,  that,  even  without  the  assistance  of  the  Commis- 
sioners or  their  solicitor,  we  may  be  able  to  proceed 
without  violating  the  law,  or  coming  into  any  conflict 
with  the  orders  which  may  be  made  by  Her  Majesty  in 
Council.  The  Commissioners  will,  on  reflection,  pro- 
bably admit  that  the  exercise  of  their  proper  functions 
is  not  likely  to  bring  them  into  conflict  with  Her  Ma- 
jesty's courts  of  justice. 
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I  shall  dismiss  this  petition  with  costs,  if  the  Com- 
missioners still  decline  to  accept  the  ofier  made  to  them 
of  going  in  at  their  own  expense. 


In  re  DAVID  TAYLOR. 


March  23. 


A  N  order  was  made  for  the  taxation  of  a  solicitor's  The  old  prac- 

-^  bill,  and  for  the  delivery  over  of  the  documents  £1^^,^^^^^ 

in  his  hands  on  payment  of  the  amount  found  due.  compel  a  soli- 

citor to  de- 
liver over 

The  bill  was  taxed  at  9/.  2s.,  which  was  paid  on  the  docaments  to 

4th  of  March.  wteSe 

Mr.  application  is 
'*  in  the  mat* 
ter;"  and  the  12th  Order  ofAugutt  1841  is  inapplicable  to  such  a  case. 
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1487.  Mr.  Bogen  now  applied  for  an  order  on  the  solicitor^ 

^'^'^"^  ^o  compel  him  to  hand  oyer  the  documents;  and  he 

Dati»  asked  that  a  time  might  be  limited  for  that  purpose 


TXe  Master  f^  Mr  Rolls  said,  he  wished  he  could 
make  the  order;  but  he  believed  that  it  had  been  decided 
by  higher  authort^  that  the  order  referred  to  only 
applied  to  parties  in  a  eause^  and  not  to  an  applia^ion 
^  in  a  matter  **  like  the  present ;  and,  thereforei  the  party 
must  proceed  under  the  old  practice,  (b) 

(a)  OnL  Cm.  167.,  and  see      97.  f  and  In  re  Loveil^B  Beav, 
In  re  Blake  and  Young,  9  Beav.      332. 
209. ;  Lane  y.  OGver,  2  Bare,         (5)  Seton  on  Decreet,  4*32. 


Feb.  22.  TURNER  V.  HUDSON. 

Reuiduary  be-  PTHHE  testator,  by  his  will,  expressed  himself  as  fol- 
quest  in  trust       ■     ,  i-     i  .  ,       ,  ,     . 

tor  A.  for  life,  'o^s :  —  "I  also  give  to  my  brothers  and  sisters 

dii^o*^^^    •^^*"  ifffirfson,  Benjamin  Hudson,  Elizabeth  Greatwitk, 

distribute         Eleanor  Alcockj  and  Ann  Jones,  or  to  such  of  them  as 

l^^^^  shall  be  living  at  the  time  of  my  decease,  the  sum  of 

thers  and       '  250/.  each,"  &C. 
sisters,  aad 
such  of  their 

children  as  And  he  devised  and  bequeathed  the  residue  of  his 

should  be  then         ,        .  •  «. 

living,  the         real  and  personal  estate  unto  nis  executors,  upon  trust, 

SSSSi"*^be  ^®  P«r«n>^  ^'s  wife,  Catherine' Hudson,  to  receive  the 
classed  to-  annual  proceeds  thereof;  and  from  and  immediately 
gether,  and  to  ^^ 

share  in 
equal  proportions.'* 

Held,  that  those  brothers  and  sisters  and  children  only  who  survived  A.  were 
entitled,  and  that  they  took  per  capita. 


CASES  IN  CHANCERY. 

after  her  decease^  upon  trust,  ^*  to  convert  the  whole  of 
his  estate  and  ^ects  into  money,  and  to  distribute  ihe 
same^  in  equal  shares  and  proportions  (after  first  paying 
thereout  the  sum  of  250/.  to  each  of  his  brothers  and 
sisters  then  living),  between  and  amongst  each  and 
every  of  hb  brothers  and  sisters  (a),  and  such  of  their 
children  as  sliould  be  then  living,  the  parents  and  chil- 
dren to  be  classed  together,  and  to  share  in  equal 
proportions." 


22J 


1847. 


Turner 

HUPSON. 


The  testator  died  in  1815,  leaving  his  widow  and  five 
brothers  and  sisters  surviving  him. 

The  widow  died  in  1848,  at  which  time  all  the  bro- 
thers and  sisters  were  dead,  but  there  were  ten  of  their 
children  then  living. 

The  Master  having  made  the  necessary  enquiries,  the 
cause  now  came  on  for  further  directions. 

Mr.  Kindersley  and  Mr.  Chandless,  for  some  of  the 
children,  contended,  that  to  qualify  a  brother  or  sister 
to  take  anv  share  of  the  residue,  he  must  be  shewn  to 
be  living  at  the  death  of  the  tenant  for  life ;  and  in  like 
manner  those  children  only  took  who  were  "  then 
living," — viz.  at  the  death  of  the  widow;  that  the  object 
of  the  testator  was  to  create  a  class  existing  at  the  time, 
who  were  to  **  share  in  equfd  proportion " ;  and  that 
the  parents  and  children  then  living  were  '^  to  be  classed 
together  or  take  equally  per  capita" 

Mr.  Zta  laamdtz  and  Mr.  Boupett  contended  for  the 
same  construction. 


Mr. 


(a)  This  comma  WIS  in  the  original  will. 
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I  Si?.  Mr.  Kewifon  Parker  for  the  representatives  of  children 

^T^r*"*^     who  died  in  the  life  of  the  tenant  for  life,  contended 

V,  that  they  took  vested  interests  upon  the  testator's  death. 

Hudson. 

,Mr.  Turner  and  Mr.  Welford^  for  the  representatives 
of  a  sister,  contended,  first,  that  the  words  **  then  living  '* 
had  reference  to  the  children,  and  not  to  the  brothers 
and  sisters ;  and  secondly,  that  the  word  *^  then "  re- 
ferred to  the  death  of  the  testator. 

The  Master  of  the  Rolls  was  of  opinion,  on  the 
whole,  that,  after  the  death  of  his  wife,  the  testator  in- 
tended a  division  of  the  residue  (after  giving  each  of  the 
brothers  and  sisters  then  living  250L)  amongst  a  class, 
composed  of  the  brothers  and  sisters  and  their  children 
then  living,  to  be  divided  per  capita.  He  therefore  de* 
dared,  that,  according  to  the  true  construction  of  the 
will,  his  residue  *'  became  distributable,  and  ought  to  be 
distributed  amongst  such  of  his  brothers  and  sisters  only 
as  should  be  living  at  the  death  of  his  widow,  and 
amongst  such  of  the  children  as  should  be  then  living 
of  the  brothers  and  sisters." 


CASES  IN  CHANCERY.  225 

1847. 


JODRELL  V.  SLANEY.  March  3, 4. 

ON  ihe  18lh  of  December  1840,  the  Plaintiff  exe-   A  biU  alleged, 
1  t      XX  *.     1  L      that  the  De- 

cuted  a  mortgage  to  the  Detendanti  to  secure  the  fendant  had 

sum  of  1180/.     In  June  1845,  the  Defendant,  on  the  received  cer- 

tain  sums 
application  of  the  Plaintiff,  rendered  him  an  account  of  from  B.  on 

his  receipts  and  payments  on  his  behalf,  extending  from  pj^?„[i^  ^„j 

the  28th  of  May  1836  to  the  18th  of  December  1840,   asked  whether 

and  thereby  purporting  to  shew,  that,  on  the  execution  ^^  ^^^  ^^ 

of  the  mortgage,  the  sum  of  1180/.  was  due  from  the  fact,  receive 
-ni  •     .<«•        t      -TV  n     1  them,  and 

Plamtiff  to  the  Defendant.  whether  on 

the  Plaintiff's 
behalf,  &c. 
In  September  1846,  the  Plaintiff  filed  this  bill  against  The  answer 

the  Defendant,  for  an  account  and  redemption.     The  ^le  Defen^nt 
bill  alleged,  that,  in  the  account  so  rendered,  the  De-  had  received 
fendant  had  not  debited  himself  with,  or  in  any  manner  behalf  of  the 
given   the    Plaintiff  credit  for,   divers   large   sums   of  Plaintiff. 
money,  which  the  Defendant  in  fact  received,  for  and  ^as  insuf- 

on  behalf  of  the  Plaintiff,  between   the  28th  day  of  ^^^^l^- 

■^  Where  par- 

May  1836,  and  the  18th  day  of  December  1840;  and,  tlcular  facts 

in  particular,  that  the  Defendant  in  fact  received,  for  ^^  there  are 

and  on  the  Plaintiff's  behalf,  the  several  sums  of  money  sifting  enqui- 

from  the  several  persons,  and   at   the   several   times,  ^j^  ^^^  ^ 

following;  that  is  to   say,  the  Defendant  received   on  neral  denial  is 
the  Plaintiff's  behalf,  on  the          day  of  ikfarcA  1837,      Where abill 

from  Sir  R.  P.  Jodrell  the  sum  of  800/.    The  bill  then  "IL^ges  spe- 

cificpay- 
specitied   meats  to  De- 
fendant, by 
specific  persons,  at  specific  times,  and  the  interrogatory  asks  generally,  whether  such 
or  some  other  and  what  payments  were  not  made  to  Defendant,  by  such  or  some 
other  and  what  persons,  at  such  or  some  other  and  what  times,  the  Court  will  not 
enforce  a  discovery  of  all  payments,  by  all  persons,  at  all  times,  but  will  confine  the 
discovery  within  reasonable  limits. 

Difficulty  in  framing  answers  so  as  to  escape  the  charge  of  insufficiency  on  the  one 
hand  and  redundancy ^or  impertinence  on  the  other. 

Vol.  X.  Q 
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specified  otlier  sums  alleged  to  have  been  receWed  from 
Sir  B.  P.  and  Lady  Jodreli^  the  father  and  mother  of 
the  Plaintiff,  the  amounts  of  which  were  stated,  together 
with  the  dates  of  the  payments. 


w 


The  corresponding  interrogatories  were  as  follows: — 
Whether  the  said  JVUliam  Hemy  Slaney  did  not^  in 
Jact^  receivCf  and  whether  or  not  for  and  on  your  oraloi^s 
behalf^  the  several  or  some  or  one  and  which  of  the 
sums  of  money  from  the  several,  or  some  or  one  and 
which  of  the  persons  at  the  several,  or  some  and  which 
of  the  times  hereinafter  mentioned,  that  is  to  say,  ou 
the  day  of  March  18S7f  or  at  some  and  what  other 
time,  from  the  said  Sir  Richard  Paul  Jodrellj  or  from 
some  and  what  other  person  or  persons,  the  sum  of 
SOO/.,  or  some  and  what  other  sum :  on  the  1st  day  of 
Jidy  18S7,  &c.,  &c."  [specifying  the  other  sums.] 

**  And  whetlier  the  said  Defendant  did  not  also  receive 
the  following  sums  from  the  following  persons,  at  the 
times  following  for  and  on  behalf  of  your  orator ;  that 
is  to  say,  also  on  the  25th  day  of  Febntary  1840,  or  at 
some  and  what  other  time,  firom  Lady  JodreUy  or  from 
some  and  what  other  person  and  persons,  the  sum  of 
lOOA,  or  some  and  what  other  sum^  [the  other  sums 
were  here  specified],  **  or  how  otherwise,  or  which  of 
those  several  sums  did  the  said  Defendant  receive,  and 
from  whom,  and  when,  and  on  whose  behalf." 


By  his  answer,  the  Defendant  denied,  '*  that  in  the 
month  of  March  18S7,  or  at  any  other  time  beforj  or 
during  the  period  to  which  the  said  account  extended, 
he  received  for  or  on  the  said  Plaintiff's  behalf,  from 
the  said  Sir  R.  P.  Jodreil^  or  from  any  other  person  or 
persons,  the  sum  of  SOO/.,  or  any  other  sum,  save  as  in 
the  said  account  appears,  or  that"  &c.  [following  the 

inter- 
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interrogatories.]  And  ^^  that,  in  respect  oF  the  said 
other  sums  in  the  bill  particularly  specified,  he,  in  so 
far  as  he  receiTed  tlie  same  or  any  or  any  one  of  them, 
or  any  such  sums  or  sum  from  the  said  Sir  IL  P.  JodreU 
and  Lady  Jodrellj  received  the  same  for  other  purposes 
than  ibr  the  use  or  on  the  account  of  the  said  Plaintiff, 
and  duly  applied  the  same  to  such  purposes,  and  duly 
accounted  with  the  proper  parties  in  respect  thereof." 

The  Plaintiff  took  two  exceptions  to  this  answer  for 
insufficiency,  which  the  Master  allowed ;  and  the  De- 
fendant now  appealed  from  bis  decision. 

Mr.  Temple  and  Mr.  Spurrier^  for  the  Defendant. 
The  answer  is  substantially  sufficient,  having  regard  to 
the  allegations  of  the  bill,  and  the  purposes  for  which 
the  discovery  is  sought.  The  Plaintiff  alleges,  that  the 
Defendant  received  certain  specified  sums  ^^  for  and  on 
behalf"  of  the  Plaintiff  between  May  1836  and  December 
1840;  and  the  answer  expressly  denies  that  he  received 
these  or  any  other  sums  on  the  Plaintiff's  behalf.  But 
the  interrogatory  goes  to  the  wild  extreme,  of  requiring 
the  Defendant  to  set  forth  every  sum  which  the  De- 
fendant has,  at  any  time,  received,  from  any  person ;  so 
that,  if  he  be  bound  to  comply  with  this  unreasonable 
requisition,  he  must  set  out  all  his  professional  and  pri- 
vate accounts  during  the  whole  of  his  life.  The  Plain- 
tiff is  bound  to  confine  the  discovery  to  the  material 
allegations  of  the  bill :  every  thing  beyond  is  mere  im- 
pertinence. 


[^The  Mast£R  of  the  Rolls.  It  is  the  common  prac- 
tice, where  a  Plaintiff  alleges  that  the  Defendant  re- 
ceived a  given  sum  on  a  given  day,  ^-  as,  for  instance, 
200L  on  the  20th  of  June, — to  ask,  if  he  did  not  receive 
that  sum  or  some,  other  and  what  sum,  on  that  or  some 

Q  2  .   other 
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other  and  what  day.  If  the  interrogatory  were  not  so 
framed,  then,  if  the  Defendant  had  received  199/.  the  day 
before,  or  the  day  after,  he  would  escape  the  discovery •]] 

The  Court,  as  Sir  W.  Alexander  says,  is  aware  of 
the  difficulties  of  answering  unexceptionably,  and  sees 
whether  the  bill. is  fairly  answered  on  the  whole,  and  is 
an  honest  answer:  BaUj/  v.  Kenrick  (a);  and,  in  deter- 
mining  whether  particular  discovery  is  material  or  not, 
it  exercises  a  discretion,  and  refuses  to  enforce  it,  where 
it  is  remote  in  its  bearings  upon  the  real  point  in  issue, 
and  would  be  an  oppressive  inqaisition ;  Dos  Santos  v. 
Frietas  {b)  and  Small  v.  Allwood.  {c) 


Mr.  Kifiderslet/t  Mr.  7\imer,  and  Mr.  Hardy^  for  the 
PlaintiiF.  The  Plaintiff  does  not  require  any  such  un- 
reasonable discovery  as  is  stated.  All  he  demands  is  to 
know  distinctly,  first,  ^*  whether  the  Defendant  did  not, 
in  fact,  receive"  these  particular  sums,  and,  secondly, 
whether  he  received  them  **  for  or  on  the  Plaintiff's 
behalf."  A  discovery  to  this  extent  the  Plaintiff  is 
legitimately  entitled  to ;  but  the  Defendant  has  avoided 
answering  these  two  enquiries  by  saying,  **  I  have  not 
received  these  sums  on  your  behalf."  This  is  an  eva- 
sion. Surely  if  a  bill  alleged  that  a  testator  died  leaving 
children,  and  asked  whether  he  died,  and  whether  he 
left  children,  an  answer  *^  that  he  did  not  die  leaving 
children,"  would  be  insufficient.  A  Defendant  cannot 
answer  by  a  negative  pregnant;  and  '*  n  general  denial 

is 


(a)  ISPn'of,  p.291. 

{b)  Stated  in  Wigram  on  Du- 
covny  (2d  ed.),  pp.  165.  168 , 
where  Sir  IV,  Alexander,  in  al- 
lowing  a  demurrer  to  oppressive 
discovery,  forcibly  observed :  — 
"  If  the  Court  were  to  enforce 


this  sort  of  inquisition  into  a 
man's  private  afikirs  and  busi- 
ness, the  sooner  its  doors  were 
closed  the  better,  for  it  would 
be  a  scourge  to  the  country." 

(c)  Wigram  on  Ditcovery,  p. 
168. 


CASES  IN  CHANCERY. 


S29 


is  not  enough ;  but  there  must  be  an  answer  to  sifting 
enquiries  upon  the  general  question:"  MaunJtford  v. 
Taylor,  (a) 

Secondly,  the  Defendant's  denial  is  not  distinct:  it  is 
qualified  by  the  words  **  save  as  in  the  occount  ap- 
pears.'* 

Mr.  Temple^  in  reply.  No  case  is  made  by  the  bill 
for  the  receipts,  independently  of  those  on  behalf  of  the 
Plaintiff:  a  bill  for  an  account  between  A.  and  A  can- 
not seek  for  a  discovery  of  the  accounts  between  A.  and 
C  Secondly,  the  account  is  referred  to  in  the  bill,  and 
is  thereby  sought  to  be  impeached :  it  is  quite  legitimate 
to  refer  to  it  in  the  answer. 


He  also  referred  to  Adams  ▼.  Fisher,  {b) 

The  Master  of  the  Rolls. 

Every  one  practically  acquainted  with  drawing  an- 
swers will  entirely  concur  with  the  observation  made 
by  Sir  William  Alexander^'^^  that,  in  many  cases,  it 
is  a  difficult  thing  so  to  frame  an  answer  as  to  avoid 
exceptions  for  insufficiency.  To  that  observation  I 
may  add,  that  it  is  equally  difficult  so  to  frame  an 
answer  as  to  prevent  exceptions  for  impertinence  and 
redundancy.  In  both  cases  there  is  great  scope  for 
the  exercise  of  the  power  of  criticism  on  the  port  of 
those  who  wish  to  support  exceptions  to  an  answer  on 
either  of  those  grounds,  and  that  which  may  have  ap- 
peared a  perfect  answer  to  the  framer  of  it  may  not 
be  so  considered  by  the  Judge  or  the  person  who  may 
chance  to  review  it. 

In 

(a)  6  Ves.  788.  (b)  2  Keen,  754,  and  3  3fi/l. 

4*  CV.  626. 


2S0 


CASES  IN  CHANCERY. 


1847. 


In  this  case,  the  bill  asks  for  an  account  of  certain 
payments,  in  which  the  Plaintiff  alleges  himself  to  be 
interested,  made  to  the  Defendant  by  Sir  Bichard 
Jodrell  and  Lady  Jodrell,  within  a  particular  limited 
period,  namely,  between  the  28th  day  of  M^  1836 
and  the  18th  day  of  December  1840.  There  is  a  general 
statement  of  the  payments  said  to  be  omitted  ii)  the  ac- 
count, and  for  the  balance  of  which  security  was  given ; 
and  then  we  have  certain  payments  at  certain  times 
particularized ;  and  the  allegation  is,  **  that,  in  the 
month  of  March  1837,  the  Defendant  received  on  the 
Plaintiff's  behalf  from  Sir  Richard  Jodrdl  the  sum  of 
300^"  That  being  the  allegation,  let  it  be  considered 
for  a  moment  how  many  circumstances  are  involved  in 
that  single  sentence  or  allegation.  First,  there  is  the 
fact  of  receipt;  secondly,  the  time  of  receipt;  thirdly, 
the  person  on  whose  behalf  the  payment  was  made; 
and  fourthly,  the  amount  of  the  sum  paid.  All  those 
things  are  involved  and  included  in  that  single  alle- 
gation, and,  simple  as  it  appears  to  be,  all  those  things 
may  properly  be  made  the  subject  of  enquiry. 


Looking  on  the  interrogatory  framed  on  this  simple 
statement,  it  may  be  observed,  that  not  only  is  there 
some  diflSculty  in  drawing  answers  so  correctly  as  to 
prevent  exceptions,  but  there  is  also  some  difficulty  in 
drawing  interrogatories  founded  upon  the  allegation  con- 
tained in  tlie  bill ;  and,  this  duty  being  very  generally 
done  by  clerks,  and  the  eye  of  counsel  being  merely 
cursorily  cast  over  them,  questions  of  this  kind  some- 
times arise.  Some  difficulty  may  have  arisen  in  this 
case,  in  consequence  of  the  interrogatory  being  framed 
in  a  somewhat  complicated  manner.  The  drawer  has 
evidently  been  endeavouring  to  comprise  in  one  in- 
terrogatory that  which  might  more  properly  have  been 
made  the  subject  of  several  separate  but  consecutive 

inter- 
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interrc^atories ;  he  has  sought  to  obtain  by  one  inter-        1 847. 
n^tory  the  informatton  required  instead  of  making  use 

r 

of  several)  which,  perhaps,  he  might  have  done  with 
advantage. 

Welly  then,  the  information  sought  being  such  as  I 
have  stated,  and  the  time  assigned  l)eing  in  March  1837, 
it  is  asked  whether  the  Defendant  did  not  receive  it  then 
or  ^^  at  some  and  what  other  time."  It  was  said  —  and  I 
must  own  I  was  rather  surprised  to  hear  it  stated, — that 
this  applies  to  all  times  in  a  man's  life,  and  that  the 
Master  cannot  be  right  in  the  conclusion  be  has  arrived 
at,  unless  he  meant  the  discovery  to  extend  to  every 
period  in  a  man's  life.  Next  he  is  asked,  if  he  did  not 
receive  it  from  ^*  Sir  Bichard  Jodrell,  or  from  some  and 
what  other  person  or  persons;"  and  it  is  said,  that 
this,  if  it.  means  any  thing  at  all,  must  mean,  any  otheif 
person  in  the  world;  and  then  when  we  come  to  the 
sum  of  SOOi,  *'  or  some  and  what  other  sum,"  it  is  said, 
that  this  includes  any  other  sum  in  the  world.  Now  I 
must  say,  that,  however  wild  we  are  supposed  to  be  in 
our  practice  in  Chancery,  we  are  not  so  wild  as  that. 
Though  there  has  been  a  vast  deal  of  ingenuity  used  in 
the  arguments  in  the  behalf  of  that  construction,  I  quite 
concur  with  Mr.  TemjJet  that  all  these  interrogatories 
must  be  construed  with  reference  to  the  question  raised 
between  the  parties  upon  the  record,  or  else  they  are 
perfectly  irrelevant. 

With  regard  to  time,  it  is  between  these  periods,  the 
28th  of  May  18S6  and. the  18th  of  December  }840..  If 
it  was  before  or. after  that  time  it  is  quite  irrelevant; 
and. so  the  Defendant  has  justly  considered.  .He  says 
**  during  the  time  referred  to."  That  is  quite  right. 
He  understood  the  limit  of  time. 

•  ■  •     # 

Q4  Who 
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JODRELL 

Slaney. 


Who  are  the  persons,  and  the  only  persons,  who  are 
alleged  to  have  paid  ?  Sir  Ricliard  Jodrell  and  Lady 
Jodrelh  Has  any  body  else  paid  ?  Oh  yes,  it  is  said, 
because  Sir  Richard  Jodrell  or  Lady  Jodrell  might  not 
have  paid  the  money  with  their  own  hands ;  but  there 
might  be  something  equivalent  to  it,  as  if  Sir  Richard 
Jodrell  had  sent  it  by  a  servant  and  so  paid  it,  or  had 
given  a  cheque  upon  his  banker,  who  afterwards  paid  it 
by  his  order.  That  would,  I  conceive,  be  a  subject  of 
proper  enquiry  here,  as  being  comprised  in  the  common 
sense  understanding  of  the  words^  Is  there  any  founda- 
tion whatever  for  the  notion  which  seems  to  be  enter- 
tained by  the  Defendant,  that,  if  these  interrogatories  are 
to  be  answered  more  fully,  he  must  set  out  every  pay- 
ment made  by  any  person  at  any  time  during  the  whole 
course  of  his  life.  That  is  a  very  absurd  construction ; 
and  if  any  such  thing  had  been  attempted  here,  I  think  I 
should  very  quickly  have  put  an  end  to  any  doctrine  of 
that  sort ;  but  no  such  thing,  as  I  believe,  has  ever  been 
propounded,  except  in  the  ingenious  argument  where 
it  has  been  advanced  to  shew  the  extravagance  of  the 
proposition,  and  as  an  argument  ex  absurdo  that  the 
exceptions  for  insufiSciency  ought  not  to  be  allowed. 


I  think,  upon  the  whole,  it  would  be  a  most  absurd 
conclusion  for  me  to  come  to.  There  being  suiBcient 
limits  as  to  time,  the  question  really  comes  to  this, 
whether,  having  regard  to  the  circumstances  of  the  case, 
the  nature  of  this  record,  and  the  limit  of  time,  the 
answer  is  sufficient?  Nothing  can  be  more  true  than 
this,  that  it  is  only  that  which  is  paid  on  the  behalf 
or  for  the  use  of  the  Plaintiff  that  is  here  in  question  ; 
and  the  Defendant  says,  he  has  denied  it  generally.  I 
must  say  I  have  not  found  words  quite  amounting  to 
that;  but  if  there  were,  still  that  is  not  what  is  required 
in  the  case.     If  there  are  particular  facts  stated  in  the 

bill» 
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billy  and  sifting  interrogatories  are  founded  on  them,  a 
general  denial  is  not  sufficient.  In  the  present  instance 
it  seems  to  me,  that  it  might  have  been  sufficient  if  the 
Defendant  had  said  to  the  effect,  **  I  did  not  receive 
this  money  on  the  Plaintiff's  behalf:  I  did  receive 
such  a  sum  of  money  from  Sir  Bichard  Jodrell^  but  it 
was  not  on  the  Plaintiff's  behalf."  But  there  being  a 
specification  of  a  particular  sum,  it  appears  to  me  the 
answer  must  apply  itself  to  that  specification,  which  it 
does  not  here.  There  is  nothing  here,  which  does  not 
still  leave  the  question  unsatisfied,  whether  the  sums 
were  or  not  received,  and  whether  upon  the  Plaintiff's 
behalf.  The  Defendant  had  nothing  to  do  but  to  say 
distinctly  I  received  it;  but  not  upon  the  Plaintiff's 
behalf. 


1847. 


JODRELL 

Slanbt. 


It  appears  to  me,  on  the  whole,  that  this  onswer  is 
not  technically  sufficient  in  the  particulars  referred  to ; 
and  I  think  the  Plaintiff  is  entitled  to  know  whether 
those  sums  of  money  were  received,  and  that  accom-* 
panied  with  a  statement  whether  they  were  received  for 
the  purposes  or  on  the  behalf  of  the  Plaintiff. 

Upon  the  whole,  therefore,  I  am  of  opinion  I  must 
overrule  the  exceptions  to  the  Master's  certificate. 
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Dec.  18.  PALMER  tt  WRIGHT. 


i4.  and  ^.  were  TIIHE  testator  in  this  case  died  in  1812,  having,  by 

executoraT  A.  ^''  **^'"»  amongst  other  legacies,  given  the  interest 

paid  more  of  500/.  and  an  annuity  of  20/.  a  year  to  the  Plaintiff, 

ceived,  inthe  ^^^*  Palmer.     The   Defendants    TAomas   Wright  and 

expectation  of  Thomas  Norbum  (deceased),  who  were  the  executors  and 
repayment  out  i     i         . .     .      .  ,  .  • 

of  a  mortgage   trustees,  regularly  paid  the  interest  and  annuity  to  toe 

forming  part  plaintiff  until  182*,  when  it  was  ascertained  that  there 
of  the  assets.  ^^ 

A.  died  and  was  a  deBciency  of  the  assets,  and  thenceforward,  until 
wir^In^n^^  the  death  of  Thomas  Norbum,  they  paid  her  35.  9d.  a 
administration  week  only,  in  which  reduction,  it  was  stated,  the  Plain- 

Sw  ofthe     tiff  acquiesced, 
mortgage  was 

i^nst  the  Thomas  Norbum  died  in  1 834*,  and  OlkU  and  Hemy 

represent-         Norbum   were   his    executors.     fVrishl.   the  surviving 

ativesofi^.  .     „      ,  i.      .       ?      .  ,^ 

A  Defend-    trustee,  declined  to  act  any  further  in  the  trust,  and  in 

thlt^^i^^^  1840,  this  bill  was  filed  for  an  account  and  administration 
ments  were      of  the  testator's  estate. 

in  his  solici- 
tor's hands, 
having  come         It  appeared  that  a  sum  of  420/.,  part  of  the  assets, 

represent-  ^^^  ^^^^  invested,  in  the  year  1824,  on  mortgage  in  the 
auvMofthe  ni^mes  of  Norbum  and  Wright^  and  still  remained  un- 
the  Defend-  paid.  The  deeds  were  admitted  to  be  in  the  posses- 
h°t  V^*^''  sion  of  Henry  Norbum^  who  was  one  of  the  executors 
they  were  not  of  Thomas  Norbum^  the  deceased  executor  and  trustee. 

"  in  his  pos- 
session or 
power  or  Henry  Norbum^  by  his  answer,  stated,  that  the  420^ 

trol."  The  ~  ^^^  hetu  appropriated  to  pay  the  reduced  amount  of 
Court  refused  several  of  the  legacies,  including  the  bequest  in  fiivour 
production.       of  the  Plaintiff;  and  that  Thomas  Norbt^Tif   afler  the 

money  had  been  so  invested  on  mortgage,  paid  out  of 
his  own  monies,  all  the  said  several  legacies,  except  the 

interest 
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interest  and  annual  sum  bequeathed  to  the  PlaiutifF,  and 
thenceforward  the  whole  of  tlie  said  mortgage  debt  of 
420/li,  except  so  much  as  was  adequate  to  satisfy  the  said 
interest  and  the  said  annual  sum,  belonged  to  the  said 
Thomas  Norbum  personally,  and  the  residue  thereof  was 
specifically  appropriated  to  the  payment  of  the  said 
sum  of  55.  9d.  per  week  to  the  Plaintiff. 


235 
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And  in  reference  to  the  documents  in  his  possession, 
be  stated,  that  he  employed  as  his  solicitors  in  this  suit 
Messrs.  BeU  and  Hett^  the  successors  of  Messrs.  Lemman 
and  mton^  who  had  been  the  solicitors  of  Thomas  Wright 
and  Thomas  Norbum  (deceased)  in  relation  to  the  affairs 
of  the  testator ;  thitt  Messrs.  BeU  and  Hett  had  in- 
formed him  and  he  believed,  that,  as  such  successors, 
they  had  in  their  possession  certain  documents  relating 
to  the  estate  of  the  testator,  and  which  the  answer  spe- 
cified ;  and  he  proceeded  in  these  words :  —  '*  but  this 
Defendant  says,  that  the  said  documents  Sfc.^  are  notf  in 
any  xtajfy  in  the  possession  or  power,  or  wider  the  control 
of  this  Defendant:' 

A  motion  was  now  made  for  the  production  of  the 
documents  and  for  a  receiver  of  the  mortgage. 

Mr.  Turner  and  Mr.  Blunt,  for  the  Plaintiffs,  in  sup- 
port of  the  application. 

Mr.  E.  Montagu,  for  Wright,  desired  the  property  to 
be  protected. 

Mr.  Baupell  for  OUett. 

Mr.  jS.  Palmer,  for  Henry  Norbum^  resisted  the  pro- 
duction of  the  mortgage  deed  and  the  documents  which 
were  in  the  possession  of  the  Defendant's  solicitors,  but 

not 
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not  within  the  Defendant's  control,  and  also  the  appoint- 
ment of  a  receiver*  He  argued  that  Henry  Norbum 
was  not  the  legal  personal  representative  of  the  original 
testator,  and,  being  entitled  to  an  interest  in  the  mortgage, 
the  Court  ought  not  to  interfere  and  defeat  his  right  to 
receive  it  Secondly,  that  the  documents  were  not  in 
the  Defendant's  power. 


Mr.  Turner  in  reply.  The  documents  are  actually 
in  the  possession  of  the  solicitors  of  the  Defendant  as 
successors  to  the  solicitors  of  the  Defendant's  testator* 
This  is  sufficient 


The  mortgage  deeds  are  not  in  the  proper  custody. 

The  Master  ^the  Roixs. 

Mr.  Norbum^  according  to  the  statement  which  is  very 
probably  true,  actually  paid  several  sums  out  of  his  own 
pocket  in  satisfaction  of  legacies,  in  the  just  expecta- 
tion, that,  out  of  the  monies  due  to  the  testator's  estate 
and  secured  by  the  mortgage,  he  would  be  reimbursed. 
He  may  be  fully  entitled  to  that;  and  if,  on  the  taking  of 
the  accounts,  his  statements  should  be  found  to  be  true, 
he  will  no  doubt  be  allowed  the  amount  This  is  a 
very  simple  case.  The  testator's  estate  is  possessed  by 
his  trustees  and  executors;  and,  upon  the  mistaken  notion 
that  there  were  full  assets,  they  pny  some  of  the  legatees 
in  full,  and  they  pay  the  Plaintiff's  annuities  and  interest 
in  full  for  not  less  than  twelve  years  after  the  death  of 
the  testator.  They  then  find,  that  they  have  acted 
erroneously  in  that  respect,  and  that  the  assets  are  not 
sufficient  to  pay  the  whole ;  and,  in  respect  to  the 
interest  and  annuity  given  to  the  Plaintiff,  they  have 
made  a  deduction,  in  which  the  Plaintiff  appears  to  have 
acquiesced  until  the  year  18S4,  when  one  of  the  trustees 

and 
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and  executors  died.  The  whole  legal  right  and  the 
whole  duty  then  devolved  on  the  survivor.  He  had  no 
right  to  repudiate  the  trusts  he  had  accepted,  but  was 
bound  to  see  them  perPormed. 


1846. 


Nothing,  I  think,  can  be  more  clear,  than  that  where 
there  are  two  trustees  and  executors,  and  one  dies,  and 
the  survivor  refuses  to  act,  the  persons  beneficially  in- 
terested in  the  estate  are  entitled  to  the  protection  of 
this  Court  and  to  a  receiver.  Can  any  thing  be  more 
simple  ?  But  what  is  the  ground  of  opposition  made 
here  ?  The  Defendant  says  ^^  I  have  an  interest  in  the 
mortgage."  What  is  the  interest?  A  right,  when  the 
mortgage  has  been  realised,  to  be  reimbursed  those 
sums  of  money  which  he  has  paid.  It  is  not  a  right 
to  the  mortgage,  but  a  right  to  be  allowed  in  account, 
and  to  stand  in  the  place  of  those  legatees  who  have 
been  paid,  or  to  be  considered  a  legatee.  I  am  clearly 
of  opinion  that  this  is  a  case  in  which  a  receiver  ought 
to  be  appointed. 

With  regard  to  the  production  of  the  deeds  and 
papers,  I  think  they  ought  all  to  be  produced,  except 
those  which  the  Defendant  swears  are  in  the  hands  of 
his  solicitor,  but  are  not  in  his  own  power  or  under  his 
control.  I  do  not  think,  in  the  face  of  such  a  statement 
as  that,  I  can  make  an  order  for  their  production,  {a) 


(a)  See  Rodidk  v.  Gandeli,  post,  p.  270. 
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Bee.  7. 12. 19.    BREYNTON  V.  The  LONDON  AND  NORTH 

WESTERN  RAILWAY  COMPANY. 

By  the  "Rail-  riiHIS  was  a  motion  to  dissolve  an  injunction  which, 
way  Clauses  ■       ,                                                                                  i      t> 
Consolidation  in  efTect,  though  not  in  terms,  restrained  the  De- 
Act,**  if  a  rail-  fondants  from  lowering  a  public  turnpike  road  adjoining 
way  crosses  or                   r                     jo 

any  turnpike     the  Plaintiff's  property,  so  as  to  make  it  to  pass  under 

except  where    ^^^^  railroad,  instead  of  crossing  it  on  a  leveL 
otherwise 

by^Se  special        ^y  ^^®  sixteenth  section  of  the  "  Railways  Clauses 

act,  the  road     Consolidation  Act  (a),"  it  is  enacted  as  follows :  —  "  Sub- 

18  to  be  car— 

ried  over  the    j^^  ^^  ^^^  provisions  and  restrictions  in  this  and  the 

railway,  or  the  special  act,  and  any  act  incorporated  therewith,  it  shall 

railway  over  ^  mt 

the  road.    By  be  lawful  for  the  company,  for  the  purpose  of  construct- 

their  special  j„  ^^  railway  or  the  accommodation  works  connected 
act,  a  com-  ®        ^  •' 

pany  were  therewith,  hereinafter  mentioned,  to  execute  any  of  the 
m^e  the  raU-  ^^^''o^ing  works  (that  is  to  say) :  They  may  make  or  con- 
way  "  in  the  struct  in,  upon,  across,  under,  or  over  any  lands  or  any 
the  lands  de-    Streets,  hills,  valleys,  roads,  railroads,   or   tramroads, 

lineated*^  in      rivers,  canals,  brooks,  streams,  or  other  waters  within  the 
the  plans  de- 
posited ;  and    lands  described  in  the  said  plans,  or  mentioned  in  the 

thev  were  g^^jj  books  of  reference  or  any  correction  thereof,  such 
authonsed  to       *  ^      \  ' 

pass  a  certain  temporary  or  permanent  inclined  planes,  tunnels,  em- 
oiTa^le^f  wid  bankments,  aqueducts,  bridges,  roads^  ways,  passages, 

the  deposited  conduits,  drains,  piers,  arches,  cuttings,  and  fences  as 
plans  so  re-        ,         ...  ,, 

presented.        they  think  proper." 

The  Plaintiff  By 

agreed  to  sell  ^ 

to  the  com-  (a)  8  &  9  Vict,  c.  20. 

pany  a  portion 

of  his  land,  adjoining  the  road,  and  the  agreement  recited,  that  it  was  purchased 
for  the  purpose  of  constructing  the  railway  ''  according  to  a  certain  plan  and  section 
thereof  deposited"  &c.  Held,  that  the  company,  under  the  acts,  had  power  to 
make  the  turnpike  road  pass  under  the  railway  instead  of  on  a  level,  and  that  this 
right  had  not  been  destroyed  by  the  agreement  with  the  Plaintiff. 

Wheher  a  public  company  can  contract  itself  out  of  powers  given  it  by  the 
legislature  for  the  public  protection,  qwsre  f    Semble,  not. 
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By  the  forty-sixth  section  it  is  enacted,  that  *^  if  the  1846. 

line  of  railway  cross  any  turnpike  road  or  pnblic  high-  ^^^'^^'^^ 

way,  then  (except  where  otherwise  provided   by   the  v. 

special  act),  either  such  road  shall  be  carried  over  the  ^^  ^o^^^ 

railway,  or  the  railway  shall  be  carried  over  such  road,  Western 

by  means  of  a  bridge,"  &c.  ^^v^"' 


pany. 


By  an  act  for  making  a  railway  from  Sictffm'd  to 
Ibsgby{a)j  ^'  The  Railways  Clauses  Consolidation  Act " 
is  incorporated  therein ;  and,  by  the  thirty-first  section,  it 
was  enacted  as  follows  :^-^*  And  whereas  plans  and  sec- 
tions of  the  railway,  shewing  the  line  and  level  thereof, 
and  also  books  of  reference*  containing  the  names  of 
owners  or  reputed  owners,  lessees,  or  reputed  lessees 
and  occupiers  of  the  lands  through  which  the  same  is 
intended  to  pass,  have  been  deposited  with  the  clerks 
of  the  peace  of  the  counties  of  Stafford  and  JVarwick^ 
and  with  the  clerk  of  the  peace  for  the  county  and  the 
city  of  Ldchfield^  be  it  enacted,  that,  subject  to  the  provi- 
sions in  this  and  the  said  recited  acts  contained,  it  shall 
be  lawful  for  the  said  company,  and  they  are  hereby  ex- 
pressly required,  to  make  and  maintain  the  said  railway 
and  works  in  the  line  and  upon  the  lands  delineated  in 
the  said  plans  and  described  in  the  said  books  of  refer- 
ence, and  to  enter  upon,  take,  and  use  such  of  the  said 
lands  as  shall  be  necessary  for  such  purpose/'  The 
thirty-third  clause  enacted,  '^  That  it  should  be  lawful 
for  the  company  to  construct  the  said  railway  across 
and  on  the  level ''  (amongst  other  turnpike  and  public 
carriage  roads)  of  the  road  in  question  in  this  cause. 

According  to  the  plans  deposited,  the  company  pro- 
posed to  take  a  part  of  the  Plaintiff's  lands  adjoining 

the 
(a)  8  &  9  YiU,  c,  cxii.  k>cal  and  personal. 
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1846.        the  road  in  question;  and  it  appeared  from  such  plans, 

^■^^r*v     that  the  railway  was  to  pass  over  the  Plaintiff's  lands 

V.  on  an  embankment  above  the  level  of  the  land  and  road ; 

Tnd  North*  ®"^  ^'^^'  *^  ^**  intended  to  raise  the  road  so  as  to  pass 

Western     the  railroad  on  a  leveL 
Railway  Com- 


panj. 


The  company  entered  into  an  agreement  with  the 
Plaintiff,  Tor  the  purchase  of  part  of  his  lands,  for  the 
purpose  of  forming  the  railroad,  and  which  recited,  that 
the  company  were  desirous  of  making  the  purchase  for 
the  purpose  of  constructing  the  railroad,  ^*  according  to 
a  certain  plan  and  section  thereof  deposited." 

The  company  were  now  proceeding  to  lower  the 
public  road,  so  as  to  carry  it  under  the  railroad,  instead 
of  raising  it,  so  as  to  pass  by  an  embankment  on  a  level 
with  the  railroad.  The  Plaintiff,  considering  he  would 
be  injured  by  this  proceeding,  thereupon  filed  this  bill 
against  the  company,  insisting  that  it  was  a  deviation 
from  and  inconsistent  with  their  act,  and  the  plans 
and  sections  deposited,  and  the  agreement  between  the 
parties.  An  injunction  was  granted  exparte^  to  restrain 
the  Defendants  from  lowering  the  carriage  road  so  as  to 
interfere  with  the  Plaintiff's  land  in  any  manner  incon- 
sistent with  the  act  of  8  &  9  VicL  c.  cxii.  or  the  plans 
and  sections  or  the  agreement.  It  was  now  moved 
to  dissolve  the  injunction. 

Mr.  Turnery  Mr.  Bazalgeite^  and  Mr.  Folleti,  in  sup- 
port of  the  motion. 

First.  By  the  *'  Clauses  Consolidation  Act,"  the  De« 
fendants  are  not  only  authorised  to  carry  the  road  under 
the  railroad,  but,  unless  relieved  from  that  obligation 
by  the  special  act,  they  are  even  bound  to  do  so  or 

carry 
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carry  it  over  the  railroad,  {a)     This  authority  is  not  1846. 

taken  away  by  the  special  act,  but  it  declares  "  that  it  nJ^T^^^*^ 

shall  be  lawful "  for  the  company  to  pass  the  road  in  p. 

question  on  a  level.     This  enactment  is  permissive  and  ^  NortiT 

not  obligatory.  Wbstebn 

Railway  Com- 


Secondly.  There  is  nothing  in  the  agreement  to  pre- 
vent the  company  exercising  their  legal  powers*  It  is 
true,  the  contract  states,  that  the  company  purchased 
part  of  the  Plaintiff's  lands  for  the  purpose  of  con- 
structing their  railroad  "  according  to  a  certain  plan 
and  section  deposited ;  "  but  this  reference  to  these  plans 
and  sections  was  never  intended  to  prevent  the  lateral 
and  vertical  deviations  authorised  by  the  legislature,  and 
necessary  for  the  proper  construction  of  the  railroad. 

Thirdly.  The  public  have  a  material  interest  in  the 
matter,  and  their  safety  requires,  that  the  public  road 
should  not,  if  it  can  be  avoided,  pass  the  railroad  on  a 
level. 

Mr.  Coopa*  and  Mr.  J.  A.  Cooke^  contra* 

First.  The  thirty-first  section  of  the  special  act  not 
only  empowers,  but  **  expressly  requires,"  the  company 
to  make  their  railroad  upon  the  lines  and  upon  the  lands 
delineated  in  the  plans,  and  which  plans  and  sections 
are  stated  in  that  section  to  shew  the  *'  line  and  level 
thereof."  The  plans  and  sections  therefore  form  part 
of  the  contract  of  the  company  with  the  public,  and 
which  they  are  bound  to  adhere  to ;  Dlakemore  v.  The 
Glamorganshire  Canal  Company  (b) ;  and,  by  the  special 
act,  it  is  understood  that  this  road  is  to  pass  on  a  level. 

Secondly. 

(a)  Sect.  46.  (b)  1  Mtfl.  ^  K.  154. 

Vol.  X.  H 


pany. 
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1846.  Secondly.  The  company  are  bound  by  their  contract 

^^j^^     with  the  Plaintiff  to  make  their  railroad  **  according  to 

V.  the  plan  and  section  thereof  deposited/'  on  the  faith  of 

and  North     ^^^^^  ^^^  Plaintiff  entered  into  the  contract, 
Wbstern 

pany.  "  Thirdly.  It  is  not  a  question  whether  the  proposed 
plan  will  be  more  or  less  beneficial  to  the  public*  The 
Plaintiff  proceeds  upon  the  injury  which  will  be  done 
to  him  individually,  and,  unless  some  express  leg^lative 
authority  can  be  produced  for  such  an  interference  with 
his  rights,  they  are  not  to  be  invaded  on  any  notion 
of  public  convenience. 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls. 

In  this  case  two  distinct  questions  arise.  The  first 
as  to  the  power  conferred  on  the  company  by  the  acts 
of  parliament,  and  the  second  as  to  the  obligations 
which  the  company  may  have  entered  into  with  the 
Plaintiff. 

In  all  these  cases,  it  is  the  duty  of  the  Court,  when 
adjudicating  on  these  matters,  to  take  care,  on  the  one 
hand,  that  public  companies,  when  interfering  with  the 
private  property  of  individuals,  do  not  exceed  the  power 
conferred  on  them  by  the  legislature;  and  on  the  other, 
to  see  that  railway  companies  be  not  impeded  in  the 
due  exercise  of  those  powers  which  the  legislature 
clearly  intended  to  confer  upon  them.  On  many  occa- 
sions, there  are  considerable  difficulties ;  and  sometimes 
a  feeling,  which  I  own  has  very  frequently  existed  in 
my  own  mind,  arises,  that  it  is  the  duty  of  the  Court 
to  be  more  than  ordinarily  vigilant  to  prevent  the  least 
encroachment,  without  authority,  on  the  private  pro- 
perty of  individuals. 

I  was 
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I  was  very  mach  struck,  when  this  injunction  was        1846. 
first  applied  for,  with  the  peculiarity  of  the  application*     bmtmtobi 
It  was  the  first  time  that  a  complaint  had  been  made  v. 

that  a  railway  company,  possessing  the  power  of  cross*  ^  NortbT 
ing  the  roads  of  the  country  at  a  level,  were  desirous  of  Westbrn 
not  exercising  it,  preferring,  under  their  powers,  to  make  ^„  ™" 
roads  pass  under  or  over  the  railway.  This  appeared 
to  me  singular,  for  no  one  can  have  attended  to  this 
subject,  without  knowing,  that  the  public  have  a  very 
great  interest  in  preventing  the  common  roads  being 
crossed  by  the  railway  on  a  level,  and  every  body  must 
have  heard  of  the  accidents  which  have  happened,  and 
are  too  likely  to  recur,  from  that  mode  of  constructmg 
railways.  But  it  has  been  urged  on  me  during  the  dis- 
cussion of  this  motion,  that  the  PlaintiiFdoes  not  come 
here  for  the  public  good,  but  to  protect  his  own  indi- 
vidual right,  which  ought  not  to  be,  in  any  way  in- 
vaded, on  the  pretence  that  it  may  be  for  the  public 
good.  I  admit  that  it  is  not  to  be  in  any  way  invaded 
on  that  ground,  unless  such  invasion  is  authorised  by 
the  act  of  parliament 

The  facts  of  this  case  are  these :  — 

In  Mcof  1845,  the  Railways  Clauses  Consolidation 
Act  (a)  passed  for  most  important  purposes,  namely, 
to  give  to  railway  companies  the  power  of  executing 
what  was  deemed  to  be  the  real  intention  of  the  le- 
gislature, without  incurring  the  expense  of  applying 
again  to  parliament  for  that  purpose.  Companies  were 
thereby  empowered  to  do  many  things,  some  of  which 
had  been  usually  inserted  in  the  particular  acts,  and 
some  not.  Two  of  the  powers  which  had  formerly 
been  inserted  in  the  particular  acts  are  obviously  very 
important, -— namely,  the  powers  of  making  lateral 
and  vertical  deviations,  (b)     Those  powers  need  not 

be, 

(a)B&9  Fict. c. 80.  {6)  ^xts.  14, 15. 
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1846.       be,  and,  I  believe,  are  not  now  inserted  in  particular 
^^^'^"^    acts,  because  they  are  expressly  provided  for  by  the 
V.  act  to   which   I  am  now  referring.     Powers  are  also 

radl^r'n'  g^^^"  of  making  works  of  a  particular  kind,  and  espe- 
Wbstbrn  cially  those  referred  to  in  the  16th  section,  by  which, 
™y.^""  subject  to  the  provisions  contained  in  this,  the  general 
act,  and  in  the  special  act,  power  is  given  to  do  a 
great  variety  of  things,  which  I  need  not  notice  further 
than  this,  that  there  seems  to  me  to  be  a  distinct 
power  given  to  carry  a  road  underneath  the  railway. 
Is  there  any  thing  in  this  general  act  to  the  contrary  ? 
I  am  of  opinion  there  is  not.  Is  there  any  thing  to 
the  contrary  in  the  provisions  of  the  special  act?  It 
ia  said  that  the  3 1st  clause  is ;  but,  on  looking  at  the 
31st  clause,  I  am  of  opinion  that  the  enacting  part 
does  not  abridge  that  power.  It  provides  that  the 
line  shall  be  observed ;  and,  in  this  case,  it  is  not  pro* 
posed  to  alter  it  in  any  respect  whatever,  either  by 
making  a  lateral  or  vertical  deviation.  Then  what  is 
there  which  constitutes  a  legislative  provision  that  this 
power  conferred  by  the  general  act  is  not  to  have  its 
operation?  It  is  said,  that  on  the  plan  which  was 
deposited  in  the  usual  manner,  the  road  in  questioiv 
was  designated  as  a  road  which  was  to  pass  at  a  level, 
and  that  by  a  clause  in  the  special  act,  permission  was 
given  for  that  purpose ;  but  I  cannot  conceive  that  the 
legislature  intended  by  that  clause  to  restrict,  in  any 
way,  the  powers  given  by  the  preceding  act.  I  am, 
therefore,  of  opinion  that  there  is  nothing  in  the 
general,  or  in  the  special,  act  which  prevents  the  com- 
pany from  doing  that  which  nobody  can  fail  to  observe,, 
is  greatly  for  the  benefit  of  the  public ;  and  whether  it 
be  or  be  not  a  power  like  many  others,  which  greatly 
and  sometimes  very  unhappily  interferes  with  die  pri-^ 
vate  property  of  individuals,  it  is  nevertheless  a  power 
which  the  legislature  intended  to  confer,  and  which  I 

am 
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am  of  opinion  the  company  possessed,  and  still  possess,        1846. 
if  they  have  not  deprived  themselves  of  it  by  the  agree-     t^*^^^^^ 

ment  with  the  Plaintiff.  », 

The  London 
flmd  North 
The  agreement  which  the  parties  very  properly  en-      Western 

tered  into  in  order  to  prevent  expense  and  delay  was  to  ^**^J^y  °" 
refer  to  arbitration  the  question  of  value,  and  the  amount 
of  loss  and  damage.  It  refers,  in  the  recital,  to  the 
special  act  of  parliament,  and  by  so  doing  must  include 
every  portion  of  it,  consequently  those  portions  of  the 
general  act  which  are  expressly  incorporated  in  it.  If 
the  law  did  not,  of  itself,  impute  to  every  man  a  know- 
ledge of  the  acts  of  parliament  relating  to  these  matters 
(a  knowledge  which,  I  am  very  certain,  cannot,  in  many 
cases,  practically  exist),  yet,  in  this  particular  case,  the 
attention  of  the  Plaintiff  must  have  been  necessarily 
drawn  to  it;  and  if  he  thought  fit  to  neglect  the  oppor- 
tunity he  had  of  reading  it,  I  am  afraid  he  must  suffer 
the  loss.  It  is  stated  he  entered  into  this  agreement 
without  an  attorney ;  but  he  was  bound  to  know  the 
contents  of  the  act  of  parliament,  and  the  effect  of  it 
on  the  particular  subject  under  consideration.  Looking, 
however,  at  that  agreement,  I  am  of  opinion  there  is 
nothing  in  it  which  can  even  tend  to  diminish  the  power 
which  the  company  derived  under  the  acts  of  parlia- 
ment 

Though  the  point  has  not  been  argued,  I  must  say, 
I  do  not  think  it  perfectly  clear,  that  a  company  having 
a  power  given  to  it  plainly  for  the  public  good,  but 
which  may  effect  an  injury  on  an  individual  in  respect  of 
which  compensation  can  be  given,  has  a  right  to  contract 
itself  out  of  those  powers,  {a)    On  a  proper  occasion  these 

matters 

(fl)  See  The  Attomey'General  y.  TTie  Corporation  of  Pfymovth^ 
9  Beav,  67. 

R  S 


246  CASES  IN  CHANCERY. 

1846.        matters  ought  to  be  most  carefully  considered*    I  oer- 

^^^^^"^     tainly  hatre  never  felt  the  least  disposition  to  extend 

«.  the  powers  of  railway  companies ;  and  I  believe  it  would 

lid  I?o?™  ^^  fo"^  ^^""'^  ^^  ™«*  fo"-  *«  public  advantage  if  those 
Western  powers  were  less  than  they  seem  to  be;  but  if  they  have 
r^_  '"'  powers  given  them  for  the  public  benefit,  such,  for 
instance,  as  to  make  a  road  under  instead  of  across  a 
railway,  I  do  not  feel  satisfied  they  have  the  right  or 
power  to  contract  themselves  out  of  it  by  a  private 
agreement  with  any  individual  whatever.  It  is  not 
necessary  to  rely  on  that,  as  I  am  of  opinion,  upon 
the  construction  of  this  agreement,  that  they  have  not 
done  so. 

On  the  ground,  that  the  law,  independently  of  the 
agreement,  entitles  the  company  to  do  that  which  they 
were  proposing  to  do,  and  that  the  agreement  does 
not  debar  them  from  the  exercise  of  that  power  which 
the  act  of  parliament  gave  them,  I  think  it  my  duty  to 
dissolve  the  injunction. 


Note. —  The  decinon  was  affinned  by  Lord  Cottenham  ]9th  of 
December,  1846.     See  2  C  P.  Coop,  (t  Cot.)  108. 
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WELHAM  V.  WELHAM.  Jan.  28. 

UNDER  the  will  of  a  testator,  who  died  so  long  The decinon 
back  as  1790,  the  Plaintiff,  a  very  old  man,  was  Coder  the 
entitled  for  life  td  the  rents  of  a  real  estate,  and  the  ^^  Order 
interest  of  a  sum  of  400/.  devised  and  bequeathed  to  the  argument 
the  executors  upon  trust.   The  property  was  given  over  ^^  objection 
to  the  testator's  sons  James  and  Jokn  (both  deceased),  parties,  cannot 
in  the  event  of  the  Plaintiff  leaving  no  issue,   which  o>!rtix-^''*' 
event  was  very  improbable,  as  he  had  three  children  ercisesadis- 

and  twelve  grandchildren  now  living.  such^oIsM, 

as  to  deter* 

The  income  had  been  regularly  paid  to  the  Plaintiff  yalidi^ofthe 
by  the  executors  and  devisees,  and  afterwards  by  the  objection,  and 
survivor,  and  by  his  executor,  and  by  the  executors  of  proper  case, 
such  executor,  from  1790  down  to  1842,  but  the  pay-  qJ^®  ^**. 

ment  having  been  discontinued,  this  bill  was  filed  for  without  pre- 
1-  4.  jodice  to  the 

™'^**  Defendant's 

right  to  nuse 

One  of  the  Defendants  objected,  that  the  real  and  attheheuLg. 
personal  representatives  of  the  testator,  and  of  John^ 
and  the  personal  representatives  of  the  surviving  exe- 
cutor, and  a  Mr.  Pearson  (a  party  to  whom  a  con- 
veyance had  been  made  by  the  Plaintiff  in  1808,  but 
who  had  since  reconveyed  the  estate,  though  the  deed 
was  said  to  be  lost),  were  necessary  parties  to  this  suit. 

The  Plaintiff  set  down  the  cause  to  be  heard  on  the 
objection  for  want  of  parties,  under  the  39th  Order  of 
1841.  (a) 

Mr. 

(a)  Ordma  Caih  175. 
B  4 
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1847. 


Wbliiam 
Wblhaii. 


Mr.  Turner  and  Mr.  Ellis  for  the  Defendant,  (a) 

Mn  Kindersley  and  Mr.  Collins^  for  the  Plaintiff. 

Mr.  Turner  in  reply. 

Jlfar^  V.  Malachy  (b)  was  cited. 

The  Master  of  the  Rolls. 

The  General  Order  as  to  setting  down  objections  for 
want  of  parties,  was  intended  to  facilitate  the  proceed- 
ings in  the  cause,  and  to  prevent  the  delay  which  some- 
times arose,  in  consequence  of  the  allowance  of  otgec* 
dons  for  want  of  parties  at  the  hearing  of  the  cause. 
Unfortunately,  it  has  not  been  found  to  answer  its 
purpose  in  several  cases  which  have  been  before  roe. 
One  reason  is,  that  you  cannot,  at  this  early  stage  of  a 
cause,  finally  decide,  who  ultimately  may  be  necessary 
parties  to  the  cause,  for  by  amendment  or  from  the 
evidence  it  may  appear,  that  an  objection  which  was 
good  at  the  time  of  the  argument,  upon  the  state- 
ment in  the  bill  and  answer,  may  become  invalid  at  the 
hearing,  and  vice  versd.  It  has  been  found  impos- 
sible to  make  any  decision  on  the  question  of  parties  at 
this  stage  of  the  cause,  without  leaving  it  open  to  the 
parties  to  raise  the  same  objection  at  the  hearing,  when 
the  aspect  of  the  case  may  be  then  entirely  altered. 


(a)  As  to  the  right  to  begin 
under  such  circumstances,  the 
practice  hitherto  does  not  seem 
to  be  uniform.  See  Attorney 
General  y,  Gardner,  2  Cotf.  564. ; 
Galwatf  V.  Graydon,  1  Jonet  4* 
Latouche,  526. ;  Richardson  v. 
Larpent,2Y,^  ColL(CC.)5(n.; 


The 

Biggt  V.  Penn,  4  Hare,  p.  470. ; 
Roberts  y.  Marchant,  1  Hare^ 
547. ;  Lloyd  Y,  Smith,  ]3  Amoiu, 
457. ;  Bradstock  v.  Whatley,  6 
Beavan,  45 1 .  ;  Osborne  v.  Forc^ 
man,  2  Hare,  656. 
{b)  1  Myl.  4-  Cr.  559. 
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The  consequence  of  this  is,  that  the  Court  must 
exercise  considerable  discretion  upon  the  preliminary 
discussion  of  an  objection  for  want  of  parties,  and  must 
consider  as  far  as  it  can  whether  its  decision  at  that 
time  will  or  not  tend  to  facilitate  the  determination  of 
the  questions  between  the  parties. 
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Wrlhau 

V, 

Welhau. 


Looking  at  the  state  of  this  case  and  of  the  parties^ 
I  am  of  opinion,  that  I  cannot  in  any  way  satisfactorily 
decide,  whether  any  of  the  parties  whose  absence  is 
objected  to  are  necessary  parties  or  not ;  and  I  am  fully 
persuaded  that  if  these  objections  be  allowed,  the  cause 
will  never  be  brought  to  a  hearing.  I  think  that  the 
obstacles  thrown  in  the  way  of  the  Plaintiff  are  such, 
that  he  will  not,  at  any  moderate  expense  or  trouble, 
be  able  to  bring  the  case  to  a  hearing. 

Admitting  that  there  is  some  force  in  the  objection, 
and  that  it  may  be  ultimately  maintained,  yet,  seeing 
that  the  Defendants  cannot  be  prejudiced  by  a  postpone- 
ment of  a  decision  on  the  question  of  parties,  since  it 
will  still  be  left  open  at  the. hearing,  and  seeing,  also, 
that  it  would  not  effect  the  object  of  the  General  Order 
by  facilitating  justice,  I  will  disallow  the  objection  for 
the  present,  reserving  the  question  for  the  hearing.  I 
must  deal  with  the  costs  (a)  according  to  the  circum- 
stances then  appearing. 

(a)  Greenwood  v.  Eothwellj  7  Beavan,  279. 


Order. 

**  His  Lordship  doth  disallow  the  objection  now  made,  but  with 
liberty  for  the  Defendants  to  bring  on  the  same  at  the  hearing  of 
the  cause,  if  they  shall  think  fit.  And  it  is  ordered,  that  the  costs 
now  occasioned  by  die  said  objection  be  considered  as  costs  in  the 
cause." 
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1847. 


^rU  13, 14h 


Li  re  HARDING. 


Paymcint  of  a 
bill  of  costs 
is,  prmd  facie, 
an  admission 
of  its  correct- 
ness, and  the 
client  is  bound 
to  prove 
*'  special  cir- 
cumstances " 
to  authorise 
its  taxation. 
Such  special 
circumstances 
are  usually 
pressure,  as 
where  an  im<* 
mediate  pay- 
ment is  re- 
quired, at  a 
time  when  it 
would  be  very 
inconvenient 
to  the  party 
paying,  that 
any  delay 
should  occur 
in  the  com- 
pletion of  the 
business ;  and, 
secondly,  er- 
ror or  over- 
charge in  the 
bilL    If  the 
over-charges 
evidence 
fraud,  very 
slight,  if  any, 
circumstances 
are  necessary 
to  induce^tlTe 
Court  to 
order  a  taza* 
tion. 


npHIS  was  a  petition  for  the  taxation  of  two  bills  of 
-^  costs  which  had  been  paid.  It  appeared  that 
Mr.  Asibury^  a  trustee  with  a  power  of  sale  of  Mr. 
Taifs  marriage  settlement,  employed  Mr.  Harding  as 
his  solicitor  to  sell  the  property.  In  September  1844, 
and  before  a  sale  had  been  efiected,  Astbwy  died. 
Though  no  trustee  then  existed,  Harding^  with  the  con* 
currence  of  the  cestuis  que  trusty  proceeded  to  eflSsct  the 
sale,  and  found  a  purchaser.  On  the  Ist  of  December 
1845,  and  for  the  purpose  of  completing  the  purchase, 
Woodf  the  Petitioner,  who  resided  near  Liverpool^  was 
appointed  a  new  trustee,  and  on  the  following  day, 
the  2d  December  1845,  he  conveyed  the  proper^  to  the 
purchaser,  and  received  7500/.  for  the  purchase^money. 
On  the  next  day,  the  3d  of  December^  Wood  paid 
Harding  two  bills  of  costs  of  466/.  and  526/.,  the  latter 
of  which  was  a  bill  charged  against  Mr.  Tait* 

In  December  1846,  Wood  presented  a  petition  to  have 
these  bills  taxed,  insisting  that  the  bills  had  not  been 
delivered  at  the  time  of  payment,  nor  until  January  fol- 
lowing. On  the  other  hand,  Harding  insisted  that  the 
bills  had  been  delivered  on  the  2d  of  December  at  the 
hotel  at  Burslem  in  Staffordshire ;  that  Wood  had  left 
them  there,  and  that  they  had  subsequently  been  found 
there  under  the  pillow  of  a  sofa  in  the  room  occupied 
by  him. 


The 
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The  evidence  as  to  the  delivery  of  the  bill  on  the        1847. 
2d  of  December  appeared  to  the  Court  so  contradictory,     ^'^T^'^ 
as  to  leave  the  matter  in  doubt  Hakdino. 

No  threat  was  used  to  procure  the  payment,  and  it 
appeared  that  the  Petitioner  took  some  sort  of  security 
for  the  amount  of  the  bill  of  Tait  paid  by  him. 

On  the  24th  of  December  1845,  the  Petitioner  wrote 
to  the  Respondent  as  follows :  —  **  On  reference  to 
the  papers,  I  find  you  have  omitted  delivering  to  me 
the  particulars  rf  your  account  paid  by  me,  which  I  shall 
be  obliged  by  your  forwarding  me.'' 

* 

The  Respondent,  in  consequence,  went  to  the  George 
Inrif  and  found  the  bills  of  costs  and  accounts  under  the 
pillow  of  a  sofa  in  the  room  in  which  the  business  had 
been  transacted,  and  he  forwarded  the  same  to  the 
Petitioner  on  the  S  1st  of  December. 

Mr.  If,  Af.  Jamesj  in  support  of  the  petition,  argued, 
that  the  Respondent  ought  not  to  have  permitted  the 
Petitioner  to  pay  Tat/'s  bill  of  costs  out  of  the  trust 
fund ;  that  the  bills  had  not  been  delivered  at  the  time 
of  payment,  and  had  been  paid  under  influence  and 
pressure,  and  that  there  were  general  items  of  over- 
charge which  ought  to  be  moderated,  and  others  in- 
curred, at  a  time  when  there  was  no  trustee,  and  which, 
therefore,  ought  not  to  be  charged  against  the  trust 

Mr.  Turner  and  Mr.  fV.  T.  &  Daniel^  contri^  argued 
that  there  had  been  a  voluntary  payment,  after  de- 
livery of  the  bill,  and  that  no  items  of  overcharge  had 
been  properly  alleged  and  proved. 

Mr. 
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lS4i1.  Mr.  W.  M.  James,  in  reply. 

Harding,  ^^  Master  ^Me  Rolls. 

These  cases  of  taxation  are  very  unfortunate,  not 
only  because  they  occupy  so  much  of  the  public  time, 
which  might  be  much  better  employed,  but  because 
they  create  an  unpleasant  spirit  between  the  solicitors 
concerned  in  them.  It  is  important  to  bear  in  mind 
that,  after  payment  of  a  bill  of  costs,  *^  special  circum- 
stances''  must  be  shewn  to  authorise  the  Court  to 
order  its  taxation  (a),  and  that  the  onus  probandi  lies 
on  the  party  who  thinks  fit  to  pay  the  bill  and  after- 
wards ask  for  a  taxation^  for,  prim&faciey  payment  of  a 
bill  is  an  admission  of  its  correctness  by  the  party  who 
pays  it. 

The  special  circumstances  which  have  generally  been 
successfully  relied  on  are  of  two  kinds;  first,  where 
there  has  been  pressure  and  an  immediate  payment  has 
been  required  by  the  solicitor,  at  a  time  when  it  would 
be  very  inconvenient  to  the  party  paying  that  any  delay 
should  occur  in  the  completion  of  the  business;  and, 
secondly,  error  or  over-charge  in  the  bills.  The  over- 
charges may  be  such,  as  of  themselves  to  afford  evi- 
dence of  fraud,  and  when  there  is  evidence  of  fraud, 
very  slight  circumstances  of  pressure  are  necessary,  if 
indeed  necessary  at  all,  to  induce  the  Court  to  direct  a 
taxation  after  payment 

In  this  case,  the  special  circumstances  are  very 
slightly  stated,  and  have  not  been  much  dwelt  on.  So 
far  as  the  case  depends  on  pressure,  it  is  said,  that 
the  Petitioner  who  paid  these  bills,  being  absent  from 
home  and  his  engagements,  it  might  be  very  incon- 
venient 
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venieut  to  delay  the  completion  of  the  transaction  ;  but        1847* 
it  appears  he  was  absent  two  or  three  days  at  the  least,     ^"^V^^ 
for  I  find  that  interviews  took  place  between  the  parties      Harding. 
on  the  1st,  2nd,  and  Srd  of  December.     I  cannot  there- 
fore say,  that  there  is  any  thing  in  the  nature  of  pres* 
sure  which  would,  of  itself,  make  it  right  to  order  a 
taxation  after  payment.      Now,    what  are  the  other 
**  special  circumstances  ?  "    There  are  no  special  items 
pointed  out,  as  being  such  as  ought  not  to  be  charged, 
and  so  gross  as  to-be  the  evidence  of  imposition  or 
fraud* 

llie  case  is  stated  in  this  way:  —  there  were  two 
bills  of  costs,  one  relating  to  the  trust  estates,  and 
the  other  to  the  private  business  of  Mr*  TaiL     Mr« 
Asibury  had  been  a  trustee  of  Tai(s  marriage  settle- 
ment*  Having  a  power  of  sale  which  he  had  determined 
to  exercise,  he  had  given  directions  to  Harding^  his 
solicitor^  to  proceed  to  sell  by  auction,  before  he  treated 
with  any  private  persons,  and  in  this  situation  Asibufy 
died.     No  doubt,  the  authority  to  act  then  ceased,  and 
Hardingj  who  afterwards  went  on  acting  in  the  trust, 
was,  in  reality,  acting  as  the  solicitor  of  no  one,  and  at 
his  own  risk,  in  the  same  way  as  a  solicitor  who  takes 
on  himself  to  file  a  bill  without  authority  from  his 
client.     There  were,   no  doubt,  other  persons   inter- 
ested in  the  trust  fund,  —  namely,  Mr.  Tait  and  his 
family,  who  might  reasonably  give  directions  to   the 
solicitor  which  the  trustees  would  be  likely  to  sanction. 
However,  Harding  went  on,  he  did  several  acts,  in- 
curred expenses,  and  entered  into  a  contract  for  sale; 
and  it  was  not  until  the  conveyance  was  ready  for  exe- 
cution, that  he  thought  it  necessary  to  appoint  a  new 
trustee.     He  then  considered  it  right  to  have  proper 
authority,  for  hitherto  he  had  done  all  at  his  own  risk^ 

and 
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1 847.        and  there  was  not  one  step  taken  by  him  in  the  matter 

^■^"^^"^^      which  might  not  have  been  disavowed,  and  he  would 

Harding,      have  had  to  shew  that  every  thing  done  was  for  the 

benefit  of  the  trust  estate  and  every  person  interested 

in  it. 

When  it  became  necessary  to  have  a  trustee  ap- 
pointed, some  communication  was  had  with  Wood,  who 
afterwards  married  Taif%  daughter,  and  he  agreed  to 
be  the  new  trustee.  It  is  not  pretended,  that  he  came 
to  the  meeting  of  December  1845,  an  entire  stranger  to 
what  was  expected  from  him*  Something  had  passed 
which  induced  him  to  become  a  new  trustee,  and  under- 
take those  duties  which  could  not  be  performed,  in 
consequence  of  the  death  of  Asthwy.  Am  I  to  assume 
he  was  profoundly  ignorant  of  all  that  had  taken  place 
after  the  death  of  Asthwry  ?  He  could  hardly  have  been 
so ;  nor  is  it  at  all  probable,  that  he  proceeded  to  com- 
plete the  arrangements^  without  communicating  with  the 
ceUvi$  que  truU. 

Suppose  Wood  had  paid  all  those  expenses  vnthout 
looking  at  the  bill  of  costs,  it  would  have  been  a  very 
foolish  thing ;  but  a  man  may  pay  his  solicitor  blind- 
folded, and  although  it  would  be  a  very  imprudent 
course  on  the  part  of  the  client,  and  bad  conduct  on 
the  part  of  the  solicitor  to  permit  it,  still  that,  of  itself, 
would  not  be  sufficient  to  entitle  the  client  to  a  tax- 
ation after  payment,  unless  he  specified  and  proved 
items  of  overcharge  so  gross  as  to  shew  firaud. 

It  is  alleged  by  Harding  and  proved  by  his  clerk, 
that  the  bills  of  costs  were,  in  fact,  prepared  and  ready 
for  delivery  on  the  morning  of  the  2d  of  December.  It 
is  sworn  that  they  were  on  the  table  at  which  Wood  sat, 

and 
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and  that  Wood  was  seen  examining  them  or  part  of       184* 7. 
them  on  the  same  day ;  on  the  other  hand,  Wood  posi-    ^T^'^^ 
tively  swears  that  they  were  not  then  delivered  to  him.     HAEDina. 
I  do  not  say  that  the  subsequent  statement,  that  the 
**  particulars  of  your  accounts,"  not  the  **  bill  of  costs," 
were  not  delivered  to  him,  was  an  equivocation,  for  the 
matter  was  so  mixed  up  and  entangled,  that  I  hardly 
think  they  amount  to  equivocation,  though  the  words 
might  bear  that  construction. 

The  two  amounts  were  paid,  not  only  the  trust  bill, 
but  the  bill  relating  to  TaU*s  private  a£Pairs.  Soon 
after  a  communication  took  place  between  the  Respond- 
ent and  Charles  Wood,  the  brother  of  the  Petitioner,  re- 
specting the  security  to  be  given  by  Taii  for  the  amount 
of  his  bill.  There  was  some  discussion  on  the  matter ; 
but  nothing  was  said  respecting  the  bill  of  costs,  until 
the  24th  of  December,  when  he  states  that  the  ^*  par- 
ticulars  of  the  account"  had  not  been  delivered.  The 
answer  was  *^  you  left  them  behind  at  the  Inn."  This 
transaction,  then,  rests  in  ambiguity,  and  on  the  degree 
of  credit  which  ought  to  be  given  to  the  affidavits^  or 
to  the  understanding  of  the  parties  of  what  they  were 
doing  at  the  time.  I  cannot  collect  any  thing  deci- 
sive or  satisfactory,  or  reasonably  conclusive,  as  to  the 
non-delivery  of  the  bill.  There  is  nothing  definite,  and 
the  evidence  is  so  imperfect,  that  I  cannot  come  to  a 
satbfactory  conclusion.  All  I  can  say  is,  that  I  do  not 
think  the  matter  is  proved. 

Besides  this,  the  Petitioner  has  not  alleged  and  shewn 
items  of  over-charge,  or  that  the  business  was  not  done, 
or  that  the  business  in  the  first  bill  was  not  done  for 
the  trust,  or  in  connection  with  the  trust. 

I  do 
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1847*  I  do  not  think  the  circumstances  of  this  case,  how- 

'^^^y'^     ever  much  incaution  there  may  have  been,  are  such,  that 
Harding.     I  ought  to  order  a  taxation,     I  must,  therefore,  dismiss 
the  petition. 

I  have  had  some  doubt  as  to  the  costs ;  I  am  not 
satisfied  that  Harding  acted  prudently  or  quite  pro- 
perly; but  the  imperfect  state  of  the  evidence  brought 
forward,  and  the  unnecessary  and  improper  imputation 
of  fraud,  which  is  not,  and  indeed,  in  this  mode  of  pro- 
ceeding, could  not  have  been,  substantiated,  make  it 
necessary  for  me  to  dismiss  this  petition  with  costs. 


April  15.  LAUTOUR  V.  HOLCOMBE. 

A  bill  was  ^T^HE  Plaintiff^  an  uncertificated  bankrupt,  filed  a  bill 
A  tttt^B^  A.  against  his  assignees  and  a  purchaser  to  set  aside 

obtained  an  a  sale  of  his  estate.     At  the  hearing,  the  bill  was  dis-> 

proceedings  missed  with  costs  (a),  as  against  the  purchaser,  and  the 

HJ?^!*  l^.    .  decree  was  affirmed,   upon  appeal,   by  Lord    i^nrf- 

paid  the  costs  hurst  (6)    The  costs  of  the  Defendant  were  taxed,  but 

of  a  ^o™^'^  were  not  paid  by  the  Plaintiff,  who  was  in  custody  for 

some  object,  non-payment.  • 

and  which  hod 

been  dismissed  ^ 

with  costs.  The 

"S^^^       w » » *««"•  "•  (*) » ™«j«.  p-  «»• 

the  costs, 

was  prevented  from  proceeding  against  A.^  and,  after  considerable  delay,  J9«  pro* 

cured  the  bill  to  be  dismissed  for  want  of  prosecution. 
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The  Plnintj£P  filed  a  second  bill  against  the  same 
parties,  of  the  same  nature  as  the  former,  and  the  pur- 
chaser obtained  anorder  to  stay  all  proceedings  in  this 
second  suit,  until  the  costs  of  the  first  had  been  paid* 

On  the  SOth  of  March  1846,  the  assignees  filed  their 
answer,  and  no  proceedings  having  been  taken,  they,  on 
the  19th  of  March  1847,  gave  notice  of  motion  to  dis* 
miss  the  bill  for  want  of  prosecution. 

Mr.  RoimdeU  Palmer  in  support  of  the  motion. 

Mr.  Kinderslejf  and  Mr.  Elderton^  contra,  argued  that 
the  Plaintiff  was  delayed  in  the  prosecution  of  the  suit, 
as  against  the  assignee,  by  the  order  staying  the  pro- 
ceedings until  the  costs  of  the  other  Defendants  of  the 
former  suit  had  l)een  paid,  and  that  he  was  unable  to 
comply.  They  stated  that  he  was»  however,  attempting 
to  raise  money,  to  enable  him  to  comply  with  the  order, 
and  they  asked  for  some  further  delay. 

The  Master  of  the  Rolls. 

Upon  a  motion  to  dismiss  for  want  of  prosecution, 
the  Court  gives  great  consideration  to  the  circumstances, 
to  enable  it  to  determine  whether  sufficient  reasons  are 
offered  for  the  delay  which  has  taken  place  in  the  pro- 
secution of  the  suit.  The  Defendant  having  performed 
his  duty  by  answering  the  bill,  b  entitled,  after  the 
lapse  of  a  certain  period,  to  move  to  have  the  bill  dis- 
missed for  want  of  prosecution.  He  is  not  now  entitled 
to  the  order  as  of  course,  but  must  come  to  the  Court 
upon  notice,  and  the  Plaintiff  has  then  the  right  and 
opportunity  of  alleging  any  reasonable  cause  for  the 
delay  which  has  taken  place.  I  believe  there  is  no  in« 
stance  in  which  a  bill  has  been  dismissed,  where  the 
Plaintiff  could  allege  a  reasonable  cause  for  the  delay, 

Vol.  X.  S  as 
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as  where  he  has  shewn,  that  he  is  anaUe,  widiout  any 
fauk  of  his  own,  to  get  in  the  answer  of  another  De- 
fendant or  to  amend  his  bill.  When  there  is  a  reason- 
able cause  for  the  delay,  and  a  prospect  of  proceeding, 
the  Court  will  even  allow  a  further  delay.  If  such  an 
indulgence  be  given  to  a  Plaintiff  in  a  proper  case, 
nothing  is  more  necessary  than  to  consider  what  is  due 
to  a  J>efendant  who  has  performed  his  duty,  and  to  be 
satisfied,  on  granting  an  indulgence  to  the  Plaintiff,  in 
derogation  of  the  rights  of  the  Defendants,  that  the  cir- 
cumstances of  the  case  are  such  as  to  render  such  a  pro- 
ceeding reasonable  and  proper.  Thus  if  it  appears  that 
the  Plaintiff  has  other  Defendants  in  his  power,  and  has 
been  guilty  of  wilful  and  voluntary  delay  in  getting  in 
their  answers,  he  is  not  allowed  to  avail  himself  of  that 
circumstance  as  an  answer  to  the  application. 


In  all  such  cases,  the  question  is,  whether  the  cause 
of  delay  is  reasonable,  and  is  independent  of  the  Plaintiff 
himself,  and  whether  the  difficulties  of  the  Plaintiff  are 
such,  that,  without  some  further  assistance  and  delay,  he 
will  be  unable  to  obtain  justice  in  his  suit. 

What  are  the  circumstances  of  this  case?  There  is 
nothing  to  prevent  the  Plaintiff  from  going  on  against 
these  Defendants,  and  against  the  other  Defendants, 
except  this,  that  he  has  a  duty  to  the  otlier  Defendants 
which  he  has  neglected  to  perform,  and  thus,  by  his 
own  default,  he  is  unable  to  carry  on  the  suit.  He 
is  not  able  to  proceed  against  the  other  Defendants^ 
because  be  has  not  paid  them  the  costs  of  a  former  suit, 
which  he  has  been  ordered  to  pay*  Is  this  a  reason- 
able cause  of  delay  against  the  other  Defendants  who 
have  performed  their  duty  ?  I  am  of  opinion  that  it 
18  not. 


If 
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If  the  Plaintiff  had  asked  a  few  days  to  place  himself 
in  a  situation  to  prosecute  the  suit  I  would  allow  the 
motion  to  stand  over  for  a  few  days ;  but  it  is  admitted 
that  there  is  no  prospect  of  accomplishing  it  within  the 
time ;  and  it  is  perfectly  uncertain  when  the  money  can 
be  raised  to  enable  the  Plaintiff  to  go  on  against  the 
other  Defendants.  I  think  there  is  no  reasonable  cause 
of  delay,  and  I  must  grant  this  motion. 


1847. 


Lautour 
holcovbe. 
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JORDAN  V.  FORTESCUE. 

R.  THOMAS  GBENVILLE  made  a  will  with 
three  codicils. 


By  the  third  codicil,  he  expressed  himself  as  fol- 
lows :  —  ^*  I  give  and  bequeath  to  William  Jordan  500/. 
in  addition  to  1500/.  which  I  have  before  bequeathed  to 
him." 

In  fact,  the  testator  had  before  bequeathed  to  William 
Jordan  only  1000/.,  viz.,  500/.  by  his  will  and  $00/.  by 
his  first  codicil. 

The  question  in  the  cause,  which  came  on  by  way  of 
demurrer,  was,  whether  the  Plaintiff  William  Jordan, 
the  legatee,  was  entitled  to  2000/i,  the  amount  of  SOOL 
given  by  the  thurd  codicil  and  of  1500/.,  which  the  tes- 
tator supposed  he  bad  before  bequeathed  to  hi{n,  or  to 

S  2  1500/. 


AprU  21.  26. 


By  a  codidl, 
a  testator  gave 
to  A.  B. 
«  SOQL,  in 
addition  to 
1500^  which 
he  had  before 
bequeathed  to 
him.**    The 
testator  had 
previously  be- 
queathed two 
Imdes  only 
of  500/.  and 
500/Leach. 
Held,  that,  by 
implication, 
thel^tee 
was  entitled 
to  2000/. 
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1847. 


Jordan 
fortbscub. 


1500/.  only,  the  amount  of  500/.  given  by  the  third 
codicil,  and  1000/.  which  the  testator  had,  in  fact,  before 
bequeathed  to  him. 

Mr.  Kindersley  and  Mr.  Pole  for  the  executor.  There 
is  no  bequest  by  the  third  codicil  beyond  that  of  500/., 
for  the  testator  says  :  *^  I  give  and  bequeath  W,  J* 
500/.''  It  is  true,  he  adds  <<  in  addition  to  the  1 500/. 
which  I  have  before  bequeathed  to  him ;  **  but  here  it  is 
plain  the  testator,  who  probably  had  not  his  will  and 
codicil  before  him,  made  a  mistake  as  to  the  amount 
previously  given.  The  legatee  is,  therefore,  entitled,  in 
the  whole,  to  1500/.  only* 

Milrur  v.  Milner{a)  will  be  cited  by  the  other  side, 
where  a  testator  gave  his  daughter  "  3500/.,  which, 
with  6000/.  she  is  entitled  to  by  my  marriage  settlement, 
and  500/.  frOm  her  father-in-law,  make  up  10,000/., 
which  is  the  sum  I  design  she  shall  have  for  her  for- 
tune ; "  and  it  happening  that  she  was  entitled  to  5QO0L 
only  by  the  settlement,  it  was  held,  that  she  was  entitled 
to  a  legacy  of  4500/.,  to  make  up  the  10,000/. ;  but 
then,  the  testator  expressly  said  that  he  designed  her  to 
have  10,000/.  for  her  fortune.  There  is  no  such  ex- 
pression in  the  present  case.  Again,  the  testator  might 
have  given  an  additional  500/.  by  a  codicil  which  he 
afterwards  destroyed.  It  is  not  to  be  set  up  by  this 
erroneous  recital ;  Adams  v.  Adams,  (b) 

Mr.  TwTter  and  Mr.  Cairns  for  the  legatee*  The 
general  intention  of  the  testator  is  clear ;  he  intended 
the  legatee  to  have  2000/.  in  the  whole,  or  a  legacy  of 
500/.  plus  1500/.  The  description  may  be  erroneous, 
but  ^^faUa  descriptio  turn  nocet**    The  case  of  Bibin  v. 

Walker 

(a)  1  Ve$.  sen.  106.  (h)  1  Hare,  5S7. 
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Walka'  (a)  is  in  point  Tiiere  it  was  held,  that  a  devise 
of  lands,  which  the  testator  had  before  given  to  A,,  over 
to  ^.  on  a  given  event»  was  a  devise  by  implication 
to  A» 
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Jordan 
fortbsoue. 


GodolphitCs  Orphans  JLtgacy^  p.  447.)  was  also  cited* 

Mr.  Kinderdey  in  reply.  The  only  question  is,  whether 
1000/L  is  given  by  the  third  codicil;  that  cannot  be^  for 
the  testator  expressly  states  the  gift  to  be  of  5002. 

The  Master  of  the  Rolls, 

I  will  look  at  the  cases.  The  testator  gives  500/.  in 
reference  to  1500/.  supposed  to  have  been  previously 
given.  I  can  hardly  doubt  he  intended  the  aggregate) 
whatever  mistake  he  might  have  made. 


.  The  Master  of  the  Rolls. 
I  think  the  legatee  is  entitled  to  the  20002L 

When  the  testator  was  making  his  third  codicil,  he 
was  thinking  of  what  he  himself  had  done  and  intended 
to  do  for  his  legatee.  He  was  acting  under  no  mistake 
as  to  any  right  or  interest  which  the  legatee  might  have 
from  any  other  source ;  he  was  thinking  only  how  far 
his  own  bounty  was  to  extend :  what  he  had  done  might 
have  been  revoked  or  increased,  or  diminished  at  his 
own  pleasure.  If  he  had  a  purpose  to  give  a  particular 
sum,  it  was  immaterial  how  much  of  it  he  had  given  be- 
fore, or  how  much  of  it  was  then  to  be  given. 

It 

(a)  8  Ampler,  661. 

S  3 
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1847.  It  appears  from  the  codicil  itself,  that  he  proceeded 

^"^^"^^^^  on  the  supposition  that  he  had  before  given  1500/., 

t.  which  was  not  so.     Bat  having  the  whole  in  hi?  own 


•FoRTBSeUB. 


power,  he  is  SO  fiur  from  manifesting  any  wish  to  diminish 
what  he  supposed  before  given,  that  he  proceeds  to  make 
an  increase,  and  expressly  gives  500/.  '*  in  addition  to 
the  1500//'  On  consideration,  I  cannot  bring  myself 
to  doubt,  that  the  testator,  in  giving  500/.  in  addition  to 
1500/1,  meant  to  give  3000/.;  and  I  do  not  think  the 
intention  less  apparent,  because  the  testator  erroneously 
supposed  that  it  had  been  previously  indicated  to  the  ex- 
tent of  1500/.,  whereas,  in  fact,  it  had  been  previously 
indicated  to  the  extent  of  1000/.  only.  He  must  have 
been  aware,  that  the  amount  of  that  which  the  legatee 
was  to  take  depended  on  himself  alone  — -  knowing  this, 
and  considering  what  he  was  to  give,  he  says,  "  500/. 
in  addition  to  1500/.,''  and  I  think  that  the  probabili^ 
is  sufficiently  strong  to  constitute  a  gift  of  the  2000/. 
by  implication. 


The  demurrer  was  overruled,  and,  by  agreement, 
the  cause  was  afterwards  set  down,  and  a  decree  for 
payment  made,  the  costs  of  all  parties  being  paid  out  of 
the  estate. 
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DORMA Y  V.  BORRADAILE.  ^^  ^ 

THE  testator,  by  his  will,  dated  the  SOth  of  May^  A  testator  de- 
^  »    .         . .  ^^  ^jg^  certam 

1828,  expressed  himself  as  follows  :  —  equitable  real 

estates  to  his 

I  do  devise  all  my  property  of  every  description  ^^"in'^JS 

to  my  beloved  wife  A.  S.  B.  Borradaile^  and  I  trust  for  his  wife 

entirely  to  her  executing,  as  far  as  possible,  all  the  andbequeath- 

bequests  I  have  made  in  a  letter  to  her,  bearing  the  ^JT^t^^ 

same  date  as  this  will.     I  do  appoint  as  my  executors  wife,  and  he 

the  Rev.  Joseph  ShaWf  Mr.  Abraham  BorradaiUf  Miss  f^^  "mv 

S.  Barradailey  my  sister,  and  my  beloved  wife.  A,  S.  B.  executors  are 

BorradaUe.     To  these  my  executors  I  give,  all  that  ^^^Swmait 

the  advowson  and  right  of  presentation  to  the  living  of  of  my  just  ^ 

fVandsworthy  in  trust  for  my  said  wife  during  her  life-  y^)uch  I  shall 

time,  and  for  my  children  equally  at  her  death.     I  give  *®*^®  "^-Ju" 

also  to  my  said  executors,  in  trust  for  my  said  wife  and  the  letter  to 

children,  all  my  estate  at  fVandmorth  &c."     "  All  my  h^iJ^^* 

wines,  books,  household  furniture,  plate,  trinkets,  and  the  testator's 

every  thing  else,  of  whatever  descript'ton,  belonging  to  charged^ 

me,  I  do  give  to  my  said  beloved  wife,  for  her  sole  use  and  these  real 

/•         -B^  1  J      •  ?     T  /•  estates ;  and. 

benefit.     Mi/  executors  are  charged  with  the  payment  of  secondly,  that 

my  just  debts^  of  which  I  shall  leave  an  account,  with  the  ^^  chaige 

was  ffenerai. 
letter  named  above,  to  my  dear  wife.''  .  and  not 

limited  to 
those  enume- 
The  testator  at  his  death  had  real  estate,  but  the  legal  rated  in  the 

estate  was  not  vested  in  him.     The  testator  had  speci-  ^^^^^^ 

alty  debts  to  the  amount  of  5000/.  of  which   2900/. 

only  were  enumerated  in  the  account  with  the  letter  to 

his  wife.  ' 

.  The  question  now  raised  was,  first,  whether  the  real 
estates  devised  to  the  executors  were  charged  with  the 
testator's  debts ;    and,    secondly,   whether  they  were 

S  4  charged 
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1847*       charged  with  his  debts  generally,  or  with  those  only  of 
^^'T     which  the  testator  left  an  account  with  the  letter  to  his 
«.  wife, 

BOBBAOAILE. 

Mr.  Kinderdey  and  Mr.  CamfbeU^  for  the  Plaintifl^  a 
simple  contract  creditor. 

The  testator  died  subsequent  to  the  passing  of  the 
8  and  4  W.  4.  c.  104*.  {Av^mt  18SS);  and,  if  that  act  be 
applicable,  his  freehold  estates  are  assets  for  the  payment 
of  this  simple  contract  debt,  the  specialty  creditors 
having  priority  over  the  simple  contract  creditors ;  but 
if  the  act  be  inapplicable,  by  reason  of  the  testator 
having  by  his  will  charged  his  real  estate  with  the  pay- 
ment of  his  debts,  then  the  assets  being  equitable,  the 
specialty  and  simple  contract  take  jpari  passu*  We 
contend,  first,  that  the  testator  has  charged  the  property 
devised  to  his  executors  with  the  payment  of  his 
debts ;  for  the  testator  having  imposed  a  personal  obli« 
gation  on  his  executors,  that  obligation  is  to  be  fulfilled 
by  means  of  all  the  property  devised  and  bequeathed  to 
them.  Henvell  v.  Whitaker  (a),  Alcock  v.  Sparhcrxk  (ft), 
Altomey^General  v.  Moor{c)i  Aubrey  v.  Middleton  {d)f 
Shallcross  v.  Finden  {e\  Clifford  v.  Lewis  {g\  Graves  v. 
Graves  {h) J  Irvin  v.  Ironmonger  (i),  Harding  v.  Grady  (i), 
Finch  V.  Hattersley  (/),  Barker  v.  The  Duke  of  Devon-- 
shire  (m),  Warren  v.  Davies  (n),  Wassey.Heslington  (o), 
Symons  v.  James  {p) ;  and  see  Cross  v.  Kenningion  (;), 

Bam  on  Assets,  (r) 

There 

(a)  3  Ruu.  343.  (k)  1  Dr.  ^  War.  430. 

\b)  2  Fern.  S28.  (/)  3  Ruu.  345.  n. 

(c)  West's  Rep.  102.  (m)  3  Mer.  SIO. 

(d)  2  Eg.  Ca.  Abr.  p.  497.  (n)  2  Myl.  /^  K.  49. 
(0  3  Ves.  738.  (o)  3  MyU  *  K.  495. 

{g)  6  Madd.  33.  (ji)  2  r.  *  Col.  (C.  C.\  301. 

(A)  8  iSimofif,  43.  \q)  9  Beavan^  150. 

(0  2  Rutt.  4r  Myt.  531.  (r)  2d  ed.  80. 


V. 

Borradailk/ 
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There  is  no  question  as  to  the  trust  or  use  being  ex*        1847* 
ecuted,  for  the  testator  was  dealing  only  with  equitable     ^^^"V"^' 
estates. 

Secondly :  all  the  debts  are  charged ;  for  the  testator 
chaiges  his  executors  with  his  just  debts^  ^'  of  which," 
he  adds,  '*  I  shall  leave  an  account."  The  whole  were 
therefore  charged,  and  he  intended  to  leave  an  account 
of  the  whole.  The  neglect  to  enumerate  all,  does  not 
lessen  or  invalidate  the  charge  of  the  whole. 

Mr.  Purvis,  for  a  specialty  creditor,  contended  that 
there  was  no  charge  of  the  debts ;  first,  because  the 
first  devise  ^*  of  all  his  property  "  to  the  wife,  carried 
the  estates  in  question,  and  exhausted  every  thing,  and, 
secondly,  because  the  subsequent  devise  to  the  executors 
was  in  *'  trust "  for  the  wife  «nd  children,  which  was 
equivalent  to  their  **  use,''  and  vested  the  property  in  the 
cesiwque  use  {Doe  dem,  Leicester  v.  Leicester  (a) ) ;  or  if  it 
did  not,  then  that  the  devise  was  on  an  express  trust 
limited  for  their  benefit  only,  and  not  for  the  creditors. 

Secondly:  that  the  debts  charged  were  those  enu- 
merated. 

Mr.  Tumei'  for  the  executors. 

Mr.  Kiniersley  in  reply. 

The  Master  of  the  Rolls.  I  am  of  opinion  that  the 
estates  are  charged  with  the  debts. 

The  testator  has  made  a  very  short  will.     He  devises 
all  his  property  to  his  wife,  and  then  appoints  four  ex- 
ecutors, and  he  gives  to  them,  in  the  character  of  ex- 
ecutors, 
(a)  %  Tatm/ofi,  109. ; 
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ecutors,  this  particular  property.  Every  thing  else  he 
gives  io  his  wife  for  her  sole  use,  and  then  he  declares 
'*  that  his  executors  are  charged  with  the  payment  of  his 
just  debts."  So  that  he  makes  them  his  executors,  gives 
them  an  estate  as  executors,  and  declares  that  they,  as  his 
executors,  are  charged  with  payment  of  his  debts. 


That  being  the  substance  of  his  will,  I  am  of  opinion 
that  all  the  estates  devised  to  the  executors  who  are  thus 
charged  with  the  debts  are  subject  to  their  payment 

A  doubt  has  been  raised,  whether  the  charge  is 
confined  to  those  debts  specified  in  the  account;  but  I 
think  that  the  expression  is  not  such  as  to  confine  the 
charge  to  the  ennmenited  debts,  and  that  there  is  a 
charge  of  all  the  debts. 


uan,  ]6« 

May  6, 


LANCASTER  v.  EVORS. 


Husband  and   ^Y^HE  circumstances  of  this  case  are  stated  at  length, 


wife  mort- 
gaged their 
respective 
estates  for 
securing  the 
husband's 
debt.    Both 
estates  were 


ante,  (a) 


It  was  now  asked,  that  the  Plaintifi"  might  be  declared 

entitled  to  interest  on  the  amount  which  the  estate  of 

Lady  Pfyce  had,  in  1832,  paid,  as  surety  for  Sir  Jokn 

sold  and  con*    Pomll  Pryce^ 

veyed  free  •»«•_ 

from  the  ^  ^^'^ 

mortgage,  and  (a)  4  Bewan^  158.,  and  aaU^  page  154. 

in  1832  the 

debt  was  paid  out  df  the  produce  of  the  wife's  estate.    In  1841»  a  bill  was  filed 

to  have  the  amount  recouped  out  of  the  produce  of  the  estate  of  the  husband 

which  was  in  Court    Held,  that  the  representative  of  the  wife  was  not  entitled  to 

interest  on  the  amount  paid. 
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Mr.  Purvis  and  Mr.  Malins  for  the  Plaintiff  Lady  1847. 
Pfyce  was  a  mere  surety  for  her  husband^  and  having 
paid  off  his  debt,  she  and  her  estate  became  entitled  to 
be  indemnified,  and  when  a  party  has  a  right  to  be  in- 
demnified, "  he  is  entitled  to  interest  on  every  sum  he 
has  paid  ;^  Wainmany.  Bewker.  {ci) 

Again ;  a  surety  is  entitled  to  the  benefit  of  all  the 
securities  which  the  creditor  has  against  the  principal, 
which  continue  to  exist.  Lord  Eldon  explained  this 
doctrine  in  Ccpis  v.  Middleton.  (b)'  He  says :  ^  I  take 
it  to  be  exceedingly  clear,  if,  at  the  time  a  bond  is 
given,  a  mortgage  is  also  made  for  securing  the  debt, 
the  surety,  if  he  pays  the  bond,  has  a  right  to  stand  in 
the  place  of  a  mortgagee ;  and  as  the  mortgagor  cannot 
get  back  his  estate  again  without  a  conveyance,  that 
security  remains  a  valid  and  efiectual  security,  notwith- 
standing the  bond  debt  is  paid ;  but  if  there  is  nothing 
but  die  bond,  my  notion  is,  that  as  the  law  says  that 
bond  is  discharged  by  payment  of  what  was  due  upon 
it,  the  bond  is  gone  and  cannot  be  set  up."  Here  there 
is  a  mortgage  from  Sir  Jchn  P.  Pr^fce^  to  the  benefit 
and  to  a  transfer  of  which  his  surety  is  entitled,  and  that 
mortgage  debt  is  a  specialty  debt  carrying  interest. 

IThe  Master  of  the  Rolls.  But  where  is  there  any 
mortgage  now?  The  estate  has  been  sold  and  con- 
veyed, and  the  mortgages  discharged.] 

The  money  brought  into  Court,  represents  the  estate, 
after  payment  of  the  mortgage  to  Earl  Temple^  the  first 
mortgagee* 

Any 

(a)  8  Beavan,  303.  (6)  Turn,  i  R.  p.  231. 
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Any  delay  or  laches  which  may  be  said  to  have  taken 
place  is  not  imputable  to  the  Plaintiff,  but  to  Jacques 
and  Hughes^  and  the  persons  claiming  under  Sir  Jchn 
P.  Pryce. 

Mr.  Kindersley  and  Mr.  Turner^  canirdf  for  the  heir-- 
at-law of  Sir  John  P.  Ptyce. 

A  surety  paying  off  the  debt  of  his  principal  does 
not  stand  in  the  place  of  the  creditor,  for  if  a  specialty 
be  paid  off,  the  surety  remains  a  simple  contract  ere* 
ditor,  entitled  to  no  more  than  a  simple  contract  ere* 
ditor  would  be,  who,  in  the  absence  of  a  special  agree^ 
ment,  has  no  claim  to  interest  on  his  debt  The  only 
exception  is  where  a  mortgage  debt  is  paid  without 
merging  the  securities;  but  here  the  mortgages  have 
been  all  discharged,  the  securities  are  gone,  the  estate 
is  discharged,  and  there  remains  no  right,  title,  or  estate 
which  it  is  necessary  to  get  in  from  the  mortgagees. 

The  Statute  of  Limitations  bars  all  right  to  interest 
beyond  six  years ;  S  &  4  ^.  4.  c.  27.  s.  42.  and  S  & 
4  fV.  4.  c.  42.  s.  3. 


The  Plaintiff  has  been  so  remiss  in  prosecuting  his 
claim  as  to  be  entitled  to  no  favour  or  encouragement. 

« 

Mr.  Purvis^  in  reply.  If  a  surety  pay  1000/.  for 
principal,  and  1000/.  for  interest,  it  would  be  most  un- 
equitable to  relieve  the  defaulting  principal  from  the 
burden  of  paying  the  interest.  It  would  be  offering  a 
premium  to  a  man  not  to  pay  his  debts,  in  order  to  fix 
his  surety  with  the  interest. 

The  Statutes  of  Limitation  do  not  run  pending  the 
litigation. 

Du 
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Du  Vigier  w  Lee  {a),  Jones  y.  Davids  {b)  were  also        184?. 
cited* 


The  Master  of  ike  Rolls. 

The  circumstances  of  this  case  are  complicated :  I  will 
therefore  take  an  opportunity  of  considering  it. 


Lancastbr 

V, 

Eyors. 


The  Master  of  the  Rolls. 

The  Plaintiff,  having  been  declared  entitled  to  recover 
certain  sums  of  money  from  the  estate  of  Sir  John  Powell 
Pn/cey  has  subsequently  claimed  to  be  entitled  to  interest 
on  the  sums  which  he  may  so  recover.  But  he  claims  only 
as  a  creditor  of  Lady  Pfyce^  and  his  claim,  as  against 
the  estate  of  Sir  John  Powell  Pn/ce,  rests  upon  the  right 
of  the  legal  personal  representatives  of  Lady  Pfyce  to 
be  recouped  out  of  his  estate  certain  sums  of  money 
which  have  been  paid  out  of  her  estate  to  satisfy  his 
debts ;  and  in  respect  of  such  sums  of  money,  I  am  of 
opinion,  that  under  the  circumstances  of  this  case,  the 
representatives  of  Lady  Ptyce  would  not  be  entitled  to 
claim  interest  upon  the  sums  so  to  be  recouped}  and 
the  Plaintiff  resting  on  their  right,  is,  in  my  opinion, 
not  entitled  to  interest  upon  the  sums  which  he  may 
recover  in  this  suit. 


May  e. 


(a)  2  Hare,  326. 


(b)  4  Ruit.  277, 
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^^  gg  RODICK  (public  officer,  &c.)  v.  GANDELL, 

''^     '  BRUNTON  and  Others. 

A  Defendant  rpHE  object  of  this  bill  was  to  have  effect  given  to 
before  answer      I  .  . 

became  bank-  an  equitable  charge.     After  the  filing  of  the  bill 

kf?ib  aSwCT*  ^^^  principal  Defendants  became  bankrupts. 

stating  that 

and  Irtters  Th^y,  however,  subsequently  put  in  their  answer,  and 

were  in  the      admitted  that  there  were  in  the  possession  of  their  soii- 

hksoiicitor,     citor,  Mr.  Shultleworth^  two  pass  books ;  but  they  saidj 

who  claimed     ^^^  jjje  pass  books  came  into  the  possession  of  their 

a  lien  on 

them,  and  that  solicitor,  Mr.  Shtdtlewnrth^  and  he  claimed  and  had  a 

obtSI*^^  8^.  "^"  thereon,  for  costs  incurred  by  the  Defendants  pre- 
sion  thereof,  vious  to  their  bankruptcy;  and  that  they  the  Defend- 
ordered  the      ^"^  could  not  obtain  the  possession  of  the  said  pass 

Defendant  to    books,  and  ought  not  to  be  ordered,  as  they  believed, 

produce  them,  ,         , 

with  liberty  to  to  produce  the  same. 

apply  in  case 
of  need. 

The  Defendants  also  stated,  that  there  were  in  the 

possession  of  Mr.  ShutlleworiA  copies  of  various  letters, 

•*  which  copies  of  letters  the  Defendants  were  willing 

should  be  produced,  but  on  ,which   Mr.  ShtUtlewarih 

claimed  a  lien  as  aforesaid/' 


Mr.  Shuttleworth  appeared  to  be  the  solicitor  of  the 
Defendants  in  this  suit. 

A  motion  was  now  made  for  the  production  of  the 
documents. 

Mr  Turner  and  Mr.  R*  Palmer^  in  support  of  the 
motion. 

A  Defendant 
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A  Defendant  is  bound  to  produce  all  documents  in 
the  possession  of  his  solicitors  or  agents  ;  and  **  though 
a  solicitor  may  have  a  lien  on  a  deed  for  his  costs,  yet 
if  his  client  is  bound  to  produce  it  for  the  benefit  of*a 
third  person,  so  also  must  the  solicitor."  Furlong  v* 
Howard  {a) ;  Brassington  v.  Brassington.{b)  A  solicitor 
in  the  cause  cannot  be  allowed  to  obstruct  the  due 
course  of  justice,  by  setting  up  his  lien,  and  defeat  the 
paramount  and  independent  rights  of  the  Plaintiff  in  the 
cause.  The  Plaintiff  has  no  means  of  proceeding  against 
his  adversary's  solicitor;  he  must  obtain  his  right  to 
production  through  the  Defendant,  who  is  bound  to 
compel  his  solicitor  to  do  what  is  right,  and  ^*  the  Court 
will  give  him  time  to  take  such  proceedings  as  may  be 
necessary.**     Taylor  v,  Bundell.  {c) 


1847. 


HODICK 
0. 
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Mr.  Ghsse  for  the  bankrupts.  I  do  not  dispute  the 
general  rule,  that  a  party  is  bound  to  produce  documents 
in  the  possession  of  his  solicitor,  with  this  qualification, 
provided  they  be  within  the  power  of  the  client  If  they 
be  not  admitted  to  be  in  the  power  of  the  Defendant, 
the  Court  never  makes  the  order.  The  mode  by  which 
a  Defendant  procures*  the  production  of  documents, 
where  a  lien  is  claimed  thereon,  is  thus  explained  by 
Lord  Eldon  in  Ex  parte  Shaio.  (d)  He  says  *^  in  causes 
where  a  motion  is  made  for  a  party  to  produce  papers  in 
his  custody,  possession,  or  power,  the  order  made  is  for 
him  to  produce  them ;  and  if  they  are  in  the  hands  of 
his  solicitor  and  he  cannot  produce  them  without  paying 
his  bill  of  costs,  he  must  pay  it."  Here  the  parties  are 
bankrupts,  and  the  Court  will  not  make  an  order,  the 
effect  of  which  will  be  to  compel  bankrupts,  having  no 
means  left,  to  discharge  their  solicitor's  bill. 

Suppose 

(a)  2  Sch.  4'  Lef,  115.  (c)   O.  4-  Ph.  p.  113,  and  1 

(6)  1  Sim.  iSU^IM.  PhiL  p.  222. 

(d)  Jacob,  p.  272. 
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Suppose  a  bill  were  filed  against  an  executor,  who 
admitted  that  documents  were  in  the  hands  of  the  tes- 
tator's solicitor,  who  claimed  a  lien  thereon,  could  the 
executor,  having  no  assets,  be  compelled  to  discharge 
the  lien  out  of  his  own  funds,  merely  to  produce  the 
documents  for  the  Plaintiff's  convenience  ? 


Again ;  the  property  in  these  documents  is  vested  in 
the  assignees,  and  the  Defendants  have  no  right  to 
compel  their  production. 

Mr.  Turner  in  reply. 

The  Master  of  the  Rolls. 

I  will  not  trouble  you  further.  The  Defendants  are 
bound  to  produce  these  documents  if  they  can ;  and  if 
they  find  a  difficulty  they  must  come  to  the  Court  to  give 
them  an  opportunity  of  taking  such  proceedings  against 
their  solicitor  as  may  be  proper  to  compel  the  pro- 
duction. I  cannot  think  that  the  solicitor  will  oppose 
any  difficulty  in  allowing  an  inspection  of  the  documents 
in  his  possession ;  and  it  is  to  be  observed  that  the  ob- 
jection to  production  is  now  made,  not  by  the  solicitor, 
but  by  the  clients. 

I  must  make  the  order,  and  leave  it  open  to  the  De- 
fendants to  make  any  application  to  be  relieved  if  they 
should  be  prevented  complying  with  it.  {a) 


(a)  See  Palmer  v.  Wright,  ante,  p.  234. 
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DUNCOMBE  V.  LEWIS.  jj^^^  22, 

npHIS  bill  was  filed  ngainst  two  DeFendanls  Lewis  After  one  of 
^     and  Lm/,     They  put   in   separate  answers^   to  fendtmtshas 

which  exceptions  were  taken.    Lem/  alone  submitted  to  put  in  r  suffi- 
,1  •  1  •  ^  •  1       cient  answer, 

the  exceptions,  and  put  m  a  sumcient  answer  on  tne  the  Plaintiff 

24th  of  September  1845.      The  answer  of  Lewis  was  cannot  obtain 

more  than  one 
found  insufficient.    After  which,  on  the  8th  of  Novemba'y  order  of 

the  Plaintiff  obtained  an  order  of  course  to  amend  his  ^o^^s®  ^ 

amend,  al- 

bill,  and  that  Lewis  might  answer  the  exceptions  and  though  the 
amendments  at  the  same  time,  T^^^f^t 

ants  may  not 
have  an- 

On  the  17th  of  Febnmty  1846,  Lern/  put  in  her 
answer  to  the  amended  bill,  and  on  the  19th  of  Rbniaty 
Lewis  put  in  his  further  answer. 

On  the  7th  of  Mzy,  which  (excluding  the  vacation) 
was  within  four  weeks  after  the  answer  of  the  last 
Defendant  was  deemed  sufficient,  the  Plaintiff  obtained 
a  second  order  of  course  to  amend  as  he  should  be 
advised. 


Mr.  Soidhgatey  on  behalf  of  the  Defendant  Lexy^  now 
moved  to  set  aside  the  second  order  to  amend  for  irre- 
gularity. He  contended  that  after  one  of  several  De- 
fendants had  answered,  the  Plaintiff  could  only  obtain 
one  order  of  course  to  amend,  and  that  any  further 
leave  must  be  obtained  upon  special  application ;  Davis 
.V.  Prout.  {a) 

Mr.  Hallett^ 

(a)  6  Beavan,  376 

Vol.  X.  T 
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Lewis. 


Mr.  HaUett^  contrd.  Davis  v.  Prout  has  no  applica- 
tion: it  was  decided  under  the  ISth  amended  Order  of 
November  18S1  (a),  which  is  now  repealed ;  and  this  case 
is  governed  by  the  General  Orders  of  the  8th  of  Minf 
1845.  By  the  16th  Order,  Article  33.  (&)»  where  there 
are  several  Defendants,  a  Plaintiff  may,  after  answer  and 
before  replication,  at  any  time  within  four  weeks  q/ier 
the  last  answer  is  deemed  sufficient,  obtain  an  order  i>f 
course  to  amend.  The  expressions  "  the  last  answer  ^ 
and  ^*  the  last  of  several  answers ''  in  the  66th  Order  (c) 
and  the  16th  Order,  Article  S3.,  have  been  held  to  mean 
the  last  of  the  several  answers  filed  by  several  De- 
fendants ;  Dalian  v.  Haj/ter.  {i)  Here  then  Zms^s  first 
answer,  being  found  insufficient,  must  be  considered  as 
no  answer;  and  this  order  to  amend,  having  been  ob- 
tained within  four  weeks  after  the  last  of  the  answers 
was  to  be  deemed  sufficient,  is  regular.  The  66th 
Order  allows  one  order  to  amend,  after  the  last  of  several 
answers. 


The  Master  of  ike  Rolls^ 

The  question  is  not  whether  the  Plaintiff  is  entitled 
to  a  second  order  to  amend,  but  whether  he  is  entitled 
to  a  second  order  tf  course  for  that  purpose. 


The  66th  Order  provides,  that  **  one  order  of  course, 
for  leave  to  amend  a  bill  as  the  Plaintiff  may  be  ad- 
vised, may  be  obtained  by  the  Plaintiff,  at  any  time 
before  filing  (or  undertaking  to  file)  a  replication,  and 
within  four  weeks  after  the  answer  or  the  last  of  several 
answers  is  to  be  deemed  sufficient ;  but  no  further  order 
of  course  for  leave  to  amend  a  bill  is  to  be  granted 
after  an  answer  has  been  filed,  unless  in  the  case  pro- 
vided for  by  Order  65.^*  which  65th  Order  does  not 

apply 


(a)  Ord.  Can.  36. 

(b)  Ord.  Can.  287. 


(c)  Ord.  Can.  308. 
{fi)  7  Beawm^  586. 
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apply  to  this  case.  Thererore  the  66th  Order  may  be 
taken  as  absolute,  and  without  the  exception.  Here  an 
answer  has  been  filed,  and  leave  has  been  given  to 
amend  by  an  order  of  course,  and  the  bill  has  been 
amended,  and  after  that,  another  answer  has  been  put 
in,  and  then  a  second  order  of  course  to  amend,  as  the 
Plaintiff  may  be  advised.  Is  not  this  a  ^^  further  order 
of  course "  to  amend  after  <<  one  order  of  course  **  for 
leave  to  amend? 
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It  is  said,  that  this  construction  is  inconsistent  with 
Order  16.,  Article  S8.,  which  is  in  these  terms:  —  "  In 
cases  where  there  are  several  Defendants  who  do  not 
join  in  the  same  answer,  the  Plaintiff  may,  after  answer 
and  before  replication,  &c.,  at  any  time  within  four 
weeks  after  the  last  answer  is  found  or  deemed  to  be 
sufficient,  obtain  one  order  of  course  for  leave  to  amend 
his  bill."  These  Orders  ace  to  be  read  in  connection 
with  each  other.  The  16th  Order,  Article  35.,  entitles 
the  Plaintiff  to  **  one  order  of  course ; "  and  the  66th 
Order  also  allows  one  such  order,  and  says,  that  no 
further  order  of  course  for  leave  to  amend  is  to  be 
granted  after  an  answer  has  been  filed,  unless  for  the 
purpose  of  rectifying  a  clerical  error« 


I  have  not  the  least  doubt  that  this  order  is  irregular ; 
and  I  take  the  liberty  of  saying  that  gentlemen  had  better 
construe  the  words  of  the  recent  General  Orders  with- 
out reference  to  the  old  ones,  for  difficulty  is  generally 
created  by  making  a  comparison  between  the  two. 

I  must  discharge  this  order  with  costs;  but  the 
Plaintiff  will  not  be  precluded  obtaining  another  order 
to  amend  upon  a  proper  special  application. 

^■■^— ■^—      ■  ■■II  w^m^mm^  I    I      ■     ■■    *  ■       i^^^^^-^Mi^— ^^"^ 

ft 

NoTS.  —  See  Honky  t.  Fawcett,  ante,  p.  190. 


275  CASES  IN  CHANCERY. 

1847. 


May  29.  JAMES  t^.  IRVING. 

JAMES  V.  GRONOW* 

^  '®*{*J?'  ^  'T^HE  testatori  amongst  other  annuities,  gave  and  be* 

annuity  to/).,  queathed  to  Elizabeth  Barty  SOL  a  year  for  her 

*"d  C  h'**  ^ '  '''®*  *"^  proceeded — "  I  give  and  bequeath  to  the  above 

residue,  to  be  named  Mr.  David  Lewi9t  l/misa  Barry t  and  CaroUne 

^ded  &c!'  ^orrt/y  all  and  every  thing  real  and  personal  that  I  may 

except  the  die  possessed  oF,  to  be  equally  divided  between  them» 

shares,  which  ^"^"  Caroline  Bany  arrives  at  the  age  of  twenty-one 

were  not  to  years,  except  the  Swansea  Canal  shares,  which  are  not 

after  the  to  be  sold  till  after  the  death  of  Elizabeih  Barry.     All 

HeM  Th  t'th  ^^®  pl^^  ^'^^  books  that  I  may  die  possessed  of  to  be 
Swansea  canal  equally  divided  betwixt  them ;  and  in  case  that  one  or 
by'there^  two  of  the  above  named  Mr.  David  LewiSf  Louisa 
siduary  gift.      Barry^  and  Caroline  Barry  should  die  before  Caroline 

arrives  at  the  age  of  twenty-one  years,  the  whole  to  go 

to  the  survivors  or  survivor." 

A  question  arose  whether  the  testator  had  by  his  will 
made  a  disposition  of  the  Swansea  Canal  shares  in  favour 
pf  the  residuary  legatees* 

Mr.  Kinderdey  and  Mr.  Freeling  for  the  Plaintiffs. 

Mr#  Stinton  for  a  Defendant. 

Mr.  Elderion  and  Mr.  Prior,  for  the  next  of  kin,  con« 
tended  that  the  will  should  be  read  thus :  *^  I  bequeath 
all  and  every  thing,  &c.  (except  the  Swansea  Canal 
shares  which  are  not  to  he  sold  &c.)  ^*  to  the  above- 
named  Mr«  David  Barry,  &c« ; "  and  that,  by  the  true 
$  construction 
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construction  of  the  will)  tliere  was  no  gift  of  the  banal       1847. 
•shares,  which,  being  undisposed  of,  belonged  to  the  les-       j*^^"^"^ 

tator's  next  of  kiri*  v. 

Irving. 

7^  Master  qfilte  RoLts, 

The  exception  was  for  a  particular  purpose,  namely, 
merely  to  postpone  the  sale.  I  think  the  canal  shares 
belong  to  the  residuary  legatees. 


BLENKINSOPP  v.  BLENKINSOPP.  i846. 

Dec,  I. 

THIS  was  a  motion  for  the  production  of  docu-  A  bill  was 
ments  ^^  ^^^ 

""®"^-  A.  and  B.  (a 

Qolicitor)  to 
The  nature  of  the  case  was  as  follows :  —  In  March  conveywice 
1841,  the  Plaintiff,  Mrs.  BUnkinsopp  instituted  proceed-  ^^om  A.  to  S,, 
ings  in  the  Ecclesiastical  Court  against  the  Defendant  a  suit  m  the 
her  husband,  for  a  divorce,  and  pending  the  proceedings,  EcclesiMtical 
she  obtained  an  order  for  the  payment  to  her  by  her  order  to  defeat 
husband  of  alimony  and  certain  costs.     Ultimately,  in  right     S  by 

January  1844,  she  obtained  a  final  sentence  of  divorce,    his  answer, 

^.  admitted  the 
^'16  possession  of 
certain  docu- 
meots,  and  stated  the  suit  had  been  wholly  conducted  by  a  proctor,  and  that  he,  i?., 
had  acted  as  solicitor  for  A,  in  that  suit,  so  far  as  A,  had  employed  a  solicitor  therdn, 
but  he  made  no  case  for  exemption  from  production.  On  a  motion  for  production, 
B*  was  allowed  to  file  an  affidavit  in  aid,  and  he  thereby  stated,  in  addition,  that  he 
had  been  and  was  still  A*%  solicitor,  so  far  as  he  had  a  solicitor,  and  was  consulted 
by  hiid  as  regarded  the  proceedings  in  the  Ecclesiastical  Court  \  that  the  letters  in  his 
possession  were  written  by  A,  to  him,  as  such  his  solicitor,  and  that  the  same  were 
private  and  privileged  communications  made  by  A,  to  B, ;  that  cases  for  the  opinion 
of  counsd  were  prepared  by  him,  as  such  solicitor  of  i^.,  and  the  opinions  taken,  for 
the  purpose  of  advising  A,  and  B,  with  regard  to  the  proceedings  in  the  Ecclesi- 
astical Court,  and  that  the  documents  relating  to  the  Ecclesiastical  Court  came  into 
his  possession  as  solicitor  of  A.  Held  that,  upon  the  answer  alone,  the  documents 
were  not  privileged,  but  that  on  the  answer  and  affidavit,  the  Plaintiff' wa:}  not  entitled 
lo  their  production*. 

T  S 
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1846.  She  was  unable  to  obtain  payment  of  the  alimony 

_/"^*^^^"^^     and  costSi  and  a  sequestration  issued ;  but  this  was  ren- 
Blbnkinbopp  .  ^ 

V.  dered  ine£Pectual  by  a  conveyance  which  the  Defendant 

Blbnkinsopp.  j^^  executed  pending  the  proceedings.     By  this  deed, 

dated  September  1842,  Mr*  Bknkinsopp  conveyed  all  his 
real  and  personal  estate  to  Trotter  (a  solicitor)  and 
Feimick  upon  certain  trusts. 

In  1846,  Mrs.  Blenkinsopp  filed  this  bill  against  her 
husband,  and  against  Trotter  and  Fermick^  to  set  aside 
the  deed  as  fraudulent. 

The  bill  contained  this  statement :  —  **  that  Trotter 
(who  has  always  acted  as  the  solicitor  of  the  Defendant 
Blenkinsopp  in  the  Ecclesiastical  suits,  and  who  now  acts 
as  such  solicitor),  has  furnished  the  solicitors  of  the 
Plaintiff  with  a  copy  of  the  said  alleged  deed,*'  &c. 

The  Defendants  Trotter  and  Fenwick  joined  in  one 
answer,  and  the  Defendant  Blenkinsopp  answered  sepa- 
rately. 

Trotter^  who  was  a  solicitor,  stated,  *^  that  for  a  few 
years  previous  to  the  commencement  of  the  Ecclesiastical 
suit,  he  was  employed  by  Mr.  Blenkinsopp  as  his  soli- 
citor, in  matters  of  business  relating  to  his  property  in 
the  neighbourhood  of  Bishop  Auckland;  and  that  when 
the  said  suit  was  commenced,  Mr.  Blenkinsopp  consulted 
him  as  to  the  course  he  should  adopt  therein,  and  that 
he  thereupon  advised  Mr.  Blenkinsopp  to  appoint  a 
proctor  to  conduct  his  defence  to  the  said  suit,  which 
Mr.  Blenkinsopp  accordingly  did ;  and  that  the  said  suit 
had,  throughout,  been  wholly  conducted  and  managed 
on  behalf  of  Mr.  Blenkinsopp  by  the  proctor  appointed 
and  employed  by  him  for  that  purpose,  so  far  as  the 
same  had  been  defendedi  but  that  he.  Trotter^  only  com- 
municated 
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munitated  with  such  proctors  when  requested  to  do  so;        1846* 

and  that,  so  far  as  Mr.  Blenkinsopp  had  employed  any     '^■•^y^^-^ 
'  ,  ^^  r    .;  /   Blbnkinsopp 

solicitor  in  the  said  suit,  he,  TrMer^  had  always  actedi  v. 

and  now  acted,  as  the  solicitor  of  the  said  Defendant,  B'^n^^^sopp- 
Mr.  Blenkinsopp^  in  the  said  suit'' 

TiroUer  and  Fenimck  admitted  that  they  had  in  their 
possession  certain  documents  specified  in  the  schedules. 

Trotter^  who  had  been  permitted  to  make  an  affidavit 
in  aid  of  his  answer,  thereby  stated,  that  among  the 
documents  in  the  third  schedule  to  the  answer  of  him* 
self  and  Femoick,  were  a  bundle  of  letters  written  to  the 
Defendant  JVoUer  relative  to  the  trust,  during  the  years 
184S,  1844,  1845,  and  1846;  also  a  bundle  of  letters 
relative  to  the  suit  in  the  Ecclesiastical  Court ;  two  cases 
and  the  opinions  of  Mr.  Tinney  thereon ;  documents 
and  papers  also  relating  to  the  suit  in  the  Ecclesiastical 
Court.  And  he  said,  that  he  was  (as  in  his  answer  was 
stated)  solicitor  to  the  Defendant  Blenkinsopp  in  mat- 
ters relating  to  his  property,  situate  near  Bishop  Auck" 
land,  for  some  jrears  prior  to  the  proceedings  in  the 
Ecclesiastical  Court,  and  that  he  was  still  such  solicitor, 
and  was  also  his  solicitor,  so  far  as  the  Defendant  Blen^ 
kinsopp  had  a  solicitor,  and  was  consulted  by  him  as 
regarded  the  proceedings  in  the  Ecclesiastical  Court. 
That  the  bundles  of  letters  wholly  consisted  of  letters 
written  to  him  by  the  Defendant  Blenkinsopp,  as  such 
bis  solicitor  as  aforesaid,  and  that  the  same  were  private 
and  privileged  communications,  made  by  the  Defendant 
Blenkinsopp  to  him;  that  the  cases  were  prepared  by 
him,  as  such  solicitor  to  the  Defendant  Blenkinsopp  and 
his  said  trustees  Fetvmick  and  Trotter,  and  the  opinions 
were  taken  by  him,  for  the  purpose  of  advising  Blenkin- 
soppi  Fettadck,  and  Trotter  (as  such  solicitor)  with  re- 
gard to  the  proceedings  in  the  Ecclesiastical  Court 

r4  And 
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1846«        And  he  added,  that  the  documents  and  papers  relating 

^^^^^^"^     to  the  Ecclesiastical  Court  were  documents  which  came 
Blbnkinsopp 

V*  into  his  possession* as  the  solicitor  of  the  Defendant 

Blbhkwsopp.  Blenkinsopp  as  aforesaid. 

Mr.  Blenkinsopp,  by  his  answer  (which  however  was 
not  allowed  to  be  read  against  the  other  Defendants  (a) ), 
denied  that  Trotter  had  always  acted^  or  that  he  then 
acted,  as  his  solicitor  in  the  said  suit,  and  he  stated,  that 
Mr.  Burrellj  Mr.  Ashwithy  and  Mr.  Nelson  conducted  the 
Ecclesiastical  suit  on  his  behalf;  and  that  he  himself  in^ 
structed  the  said  proctors,  and  did  not  communicate 
with  or  instruct  them  through  Trotter^  although  he 
sometimes  applied  to  Trotter  for  information,  and  he 
said,  that  he  had  employed  Trotter  in  matters  cobnected 
with  his  property,  situate  near  the  place  of  business  of 
Trotter^  and  that  he  had  employed  other  solicitors  for 
matters  relating  to  property  not  near  such  place  of  busi- 
ness, and  that  Trotter  was  not  his  solicitor  in  this  suit* 

Mr.  Turner  and  Mr.  Glasse^  in  support  of  the  motion 
for  production.  The  Defendant,  who  admits  the  pos- 
session of  documents  relating  to  the  questions  between 
the  parties,  is  bound  to  produce  them,  unless  he  can 
make  out  a  case  of  privilege.  Here  it  does  not  appear 
that  the  letters  were  written  pending  any  litigation,  nor 
does  it  appear  that  Trotter  act^d  as  the  solicitor  of 
Mr.  Blenkimopp  in  the  proceedings  in  the  Ecclesiastical 
Court ;  he  only  alleges  that  he  was  solicitor  *^  so  far  as 
the  Defendant  Blenkinsopp  had  a  solicitor.''  He  might 
have  acted  merely  as  a  friend,  in  which  case  the  com- 
munications would  not  have  been  privileged ;  Greenlaw 
V.  King.l(b)  As  to  the  cases,  they  were  not  stated  with 
reference  to  this  suit,  and  are  not  protected* . 

Mr* 

(a)  Ante,  p.  142.  (b)  1  BeavaUi  137.. 
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Mr.  Kindenleyy  contrd,  argued,  that  it  was  not  neces*        1846, 

sary  to  shew  that  the  documents  came  into  existence   ^^"^"^^^^"^ 

•^  ....     Blbhkinsopi' 

pending  this  suit,  and  that  they  were  sufficiently  privi*  v, 

leged  if  stated  to  be  communications  between  solicitor  Blbnkinsopp. 
and  client,  in  matters  within  the  ordinary  scope  of  a 
solicitor's  duty,  {a) 

[Tlie  Master  of  the  Rolls.  The  difficulty  is,  that 
the  party  is  both  solicitor  and  trustee:  he  may  be 
entitled  to  privilege  in  one  character  and  not  in  the 
other.    How  is  the  Court  to  deal  with  such  a  case  ?]  [b) 

.  The  statement  of  the  Defendant  is  such  as  to  entitle 
him  to  the  ordinary  privilege,  besides  which,  no  order 
for  production  can  be  made  against  a  trustee  or  solicitor, 
in  the  absence  of  his  cesltd  que  trust  or  client* 

Mr»  JYtmerf  in  reply. 


.    Storey  V.  Lord  George  Lennox  (c)  was  also  refeinred  to^ 

TAe  Master  of  the  Rolls. 

'  This  bill  is  filed  for  the  purpose  of  making  the  pro- 
cess of  another  Court  effective  against  the  property  of 
the  Defendant  Mr.  Bknkinsopp.  Pending  the  pro- 
ceedings in  the  Ecclesiastical  Court,  he  has  alienated 
his  property,  as  it  is  said,  fraudulently,  and  the  Plain- 
tiff' 


(a)  See  Herring  v.  Clobery^ 
]  PMllips,  91.,  Carpmael  v.  Powu, 
•ft.  687.,  and  lUece  v.  TVy^,  9 
SeoVm  316* 

(ft)  In  Few  V.  Ouppy^  a  De- 
fendant filled  the  character  of 
solidtor  only,  and  afterwards  the 
double  character  of  trustee  and 
solicitor  for  others  ;  and  it  was 


held  by  Lord  Lyndhunt  {March 
18th,  1835)  that  he  was  bound 
to  produce  all  the  documents 
and  communications  between 
him  and  his  client,  except  those 
which  had  taken  place  pending 
the  litigation.  —  MS. 

(c)  1  Kcen^  341.,  and  1  Myl. 
j*  Cr.  525. 
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I846.        tiff  is  clearly  entitled  to  a  discovery  to  make  out  the 
fraud.    The  Plaintiff  has  nothing  to  do  with  the  advice 
v."       from  time  to  time  given  as  to  the  proceedings  in  the 
Blbnunsopp.  ^jggg^  which  led  to  a  sentence  against  the  Defendant, 

for  the  Defendant  is  not  accused  of  any  misconduct  in 
the  conduct  of  his  case^  but  of  fraudulently  withdrawing 
his  property  from  the  operation  of  the  process  of  that 
Court. 

The  bill  charges  that  the  Defendants  have  papers 
relating  to  the  matters  thereinbefore  stated  and  charged ; 
that  is,  I  presume,  relating  to  the  concoction  of  the  deed, 
and  not  to  the  proceedings  in  the  suit.  The  bill  insists^ 
that  by  making  Trotter  a  trustee,  he  became  an  instru- 
ment in  the  fraud  of  which  BlenJUnsopp  is  accused.  He 
desires  to  conceal  the  facts,  or,  in  other  words  better 
sounding,  to  have  protection,  and  for  that  purpose  he 
says,  he  was  employed  in  the  character  of  solicitor.  He 
puts  it  in  this  way :  *^I  was  employed  by  Blenkinsoppiand 
am  still  employed  by  him  in  relation  to  the  property  in 
question:  he  consulted  me  what  was  to  be  done  in 
relation  to  the  suit  in  the  Ecclesiastical  Court :  I  ad- 
vised him  to  consult  a  proctor ;  and  so  far  as  there  was 
a  solicitor,  I  was  employed.**  My  opinion  is,  that  if  the 
matter  had  rested  on  the  answer  alone,  the  production 
ought  to  have  been  ordered. 

But  in  this  state  of  things,  he  desires  to  file  an  affi- 
davit, a  proceeding  which  the  Court  has  for  some  years 
allowed.  He  accordingly  files  an  affidavit,  in  which,  I 
think,  he  does  shew  that  he  was  employed  as  a  solicitor. 
He  was  employed  to  get  the  opinion  of  counsel,  in 
relation  to  the  proceedings  in  the  Ecclesiastical  Court. 
This  was  not  an  unnecessary  proceeding,  for  the  opinion 
may  have  been  extremely  useful  and  of  considerable 
advantage  to  the  client.    Thinking  it  would  be  a  hard 

construction 
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construction  to  say,  that  he  was  not  employed  in  his        1846. 

character  of  solicitor.  I  cannot  make  an  order  for  the  J'*^*"^^'"^^ 

,      ,        -  ,         -  Blbnkinsopp 

production  of  these  documents*  o. 

Blbnxinsopp, 

I  never  allow  concealment,  or  what  is  termed  **  pro- 
tection,'' without  thinking  I  may  be  suppressing  valu- 
able  information;  but  rules  have  been  established  by 
higher  authority  than  mine,  on  the  belief  that  such 
protection  is  necessary,  and  I  must  adhere  to  them. 

It  is  not  improbable  that  every  letter  has  reference  to 
the  relation  of  solicitor  and  client,  and  yet  some  of  them 
may  have  relation  to  the  preparation  of  the  deed,  as  to 
which  the  Defendant  would  not  be  entitled  to  protec- 
tion. The  facts,  however,  can  only  be  got  at  by  the 
examination  of  Trotter  on  an  amended  bill. 


NoTB.  — >  An  order  for  production  was  afterwards  made  by  the 
Lord  Chancellor,  but  under  different  drcomstances. 
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J(mAS.20,22. 
May  3, 

An  application 
for  taxation  of 
a  bill,  made 
fourteen 
months  after 
its  deliver}', 
and  before 
payment,  r^ 
fused,  there 
being  no 
sufficient 
^  special  cir- 
cumstances.** 

A  client 
gave  his  soli- 
citor a  promis- 
sory note,  and 
signed  a  me- 
morandum of 
settlement. 
The  Court 
was  strongly 
inclined  to 
think,;  that, 
under  the  cir- 
cumstancesy  it 
ought  to  be 
deemed  to 
amount  to 
payment. 

The  lapse 
of  twelve 
months  be- 
tween the  time 
of  payment  of 
a  bill  of  costa 
and  the  pre- 
sentation of  a 
petition  for  its 
taxation  pre- 
chides  tax- 
ation under 

the  act. 


In  re  HARPER  and  PARRY  JONES- 

npHlS  was  a  petition  for  the  taxation  oF  a  bill  of  costs, 
-^  It  was  presented  Tourteen  months  after  the  bill  had 
been  delivered)  and  more  than  twelve  months  after  a 
promissory  note  had  been  given  for  the  amounL  The 
first  question  was,  whether  the  giving  of  the  promissory 
note  under  the  circumstances^  amounted  to  payment; 
andy  secondly,  whether  there  existed  sufficient  *^  special 
circumstances  **  to  authorise  the  taxation,  after  so  great 
a  delay. 

Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  petition. 

Mr,  Boupdl  and  Mr.  C.  Hall,  contra. 

Mr.  Turner,  in  reply. 

Sayer  v.  Wagstaff{a\  Notes  v.  Warion  (6),  In  re 
Smith  (c),  Barwell  v.  Brooks  {d\  In  re  Whitcombe  {e), 
6  &  7  Vict.  c.  73.  ss.  37.  &  40.,  were  cited. 

Tlie  Master  qf  the  Rolls  said  he  would  consider 
the  affidavits,  and  he  reserved  his  judgment. 


The  Master  of  the  Rolls.  Mt^  s. 

The  petition  in  this  case  is  presented  by  John  Francis 
Reynolds,  and  it  prays  for  the  delivery  and  for  taxation 


of 


(a)  5  Beavan,  415. 

(b)  5  Beavan,  446. 
(r)  4  Beavauy  309. 


(d)  8  Beavan^  121. 
(r)  8  Beaton^  140. 
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of  the  bills  of  costs  of  Messrs.  Harper  and  Parry  Jones        1847. 
agoinst  the  Petitioner* 


The  bills  fippear»  in  fact,  to  have  been  delivered  on 
the  29th  of  November  1 844,  The  petition,  which  was 
brought  on  for  a  rehearing,  and  which  has  been  reheard, 
was  not  presented  till  the  5th  of  Febrtuiry  1846,  being 
fourteen  months  after  the  delivery  of  the  bills. 

The  Respondents  allege,  that  the  bills  delivered  on 
the  29th  of  November  1844  were  paid,  or  ought  to  be 
deemed  to  have  been  paid,  on  the  14th  oi  January  1845, 
being  more  than  twelve  calendar  months  before  the  pe- 
tition was  presented,  and  further,  that  even  if  the  bills 
ought  not  to  be  deemed  to  have  been  paid  m.Januaiy 
1845,  there  are  not  in  the  case  any  special  circum- 
stances, by  which  die  Court  should  be  induced  to  direct 
taxation,  so  long  after  the  delivery  of  the  bills. 

The  Petitioner  was  the  owner  of  property,  which 
was  subject  to  great  Incumbrances,  and  could  not  be 
properly  sold  otherwise  than  under  the  decree  of  this 
Court  In  the  suits  which  were  instituted,  orders  were 
made  for  the  taxation  of  costs ;  but  the  Respondents  did 
not  procure  them  to  be  taxed,  and  costs  which  were  not 
costs  in  the  cause  became  due  to  them,  and  there  was  a 
cash  account  pending  between  the  Petitioner  and  the 
Respondents. 

The  Petitioner  having  requested  the  Respondent^  to 
deliver  to  him  their  bills  of  costs,  incurred  in  the  suits 
and  transactions,  and  their  account  of  money  paid  and 
disbursed  by  them  on  his  account,  they  sent  to  him  the 
bills  and  account  on  the  29th  ot  November  1844.  With 
the  bills  and  accounts  they  addressed  and  sent  to  the 
Petitioner  a  letter  as  follows :  — "  Dear  Sir,    We  at 

length 


In  re 
Harper. 
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1847.  length  send  you  our  bills  and  accounts  in  all  your 
^^^^^  businessj  and  we  shall  be  glad  to  aflTord  you  any  ex- 
Harpbr.  planation  in  our  power.  You  had  better,  we  submit, 
let  Mr.  Menlaoe  look  over  the  bills,  and  we  shall  be 
happy  to  meet  you,  in  any  way,  where  he  considers  any 
overcharges  to  be  made,  if  any  there  are^  of  which  we 
are  not  aware*  The  taxing  of  the  bill  would  cost  4  per 
cent,  and  therefore  they  have  not  been  taxed,  but  it  is 
competent  for  you  to  do  so.  You  must  consider  whether 
you  will  sell  or  borrow  on  mortgage,  for  the  drails  at 
bankers  are  exceedingly  expensive  affairs/' 

The. Mr.  Menhve  mentioned  in  this  letter  was  a 
solicitor  in  practice  at  EUesmeret  and  the  brother-in-law 
of  the  Petitioner.  He  was  one  of  the  Plaintiffs  in  one 
of  the  suits  which  had  been  prosecuted,  and  had  taken 
an  interest  in  the  proceedings. 

Whatever  may  have  been  the  view  with  which  the 
Respondents  referred  to  the  costs  of  taxation,  they  were 
just  and  prudent  enough  to  recommend  the  Petitioner 
to  obtain  the  advice  and  assistance  of  a  professional 
friend  and  relative,  and  to  inform  the  Petitioner,  that  it 
was  competent  to  him  to  get  the  bills  taxed. 


The  bills  thus  delivered  on  the  29th  of  November 
mained  in  the  bands  of  tlie  Petitioner  and  his  friends 
for  about  five  weeks. 

The  Petitioner  seems  to  have  kept  them  in  his  own 
hands  for  about  three  weeks.  He  says,  that  on  the  1 9th 
or  20th  of  December^  he  gave  them  to  Mr.  Menlove^  and 
requested  him  to  look  at  them ;  that  Menlove  kept  them 
till  the  24th  of  December^  and  then  returned  them, 
stating  that  he  had  not  been  able  to  examine  them. 
However  this  may  have  been,  the  bills  might  have  been 

examined 
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examined  by  this  gentleman  (who  was  a  8olicitor)i  on  1847.  ' 

the  behalf  of  the  Petitioner,  his  brother-in-law.    If  they  ^^^^^ 

were  not  examined,  it  was  not  through  any  n^lect  or  Haupjkh* 
misconduct  of  the  Respondents. 

The  Respondents  state,  that,  on  the  24th  of  December^ 
the  Petitioner  and  Merdave  called  on  them,  as  to  the 
best  mode  of  raising  the  money  due  to  the  Respondents; 
that  MeriUme  then  stated,  that  he  had  gone  through  the 
bills  and  accounts,  and  they  were  perfectly  satisiactory 
and  Correct.  That  at  thb  meeting,  the  Petitioner  ex- 
pressed no  dissatisfaction  with  the  bills  or  with  the 
Respondents,  but  instructed  the  Respondents  to  prepare 
his  will. 

This  meeting  of  the  24th  of  December  is  not  men- 
tioned by  the  Petitioner  in  his  first  affidavit ;  but,  in  a 
subsequent  affidavit  of  the  Petitioner  and  Mentofce^  the 
meeting  is  not  denied,  though  Mr.  Menlove  denies,  that 
he  ever  stated  the  bills  and  accounts  to  be  satisfactory, 
and  says,  that  he  did  not  examine  them  with  a  view 
to  report  on  the  correctness  and  propriety  of  the  charges 
therein. 

From  the  evidence,  I  do  not  think  it  distinctly  proved, 
that  the  bills  were  approved  ;  but  it  appears  to  me,  that 
at  the  distance  of  more  than  three  weeks  after  the  bills 
had  been  delivered,  and  when  the  means  of  payment 
were  under  consideration,  no  &ult  was  found  with  them. 

Again,  on  the  27th  of  Decembevj  another  meeting 
took  place  between  the  Petitioner  and  the  Respondents. 
This  meeting  was  attended  by  Edward  Lewis,  the  father 
of  the  Petitioner's  wife,  and  Robert  Lewisj  her  brother, 
and  an  account  of  the  sums  due  on  mortgage  of  the 
Petitioner's  estate,  which  had  been  sent  to  the  Petitioner 

on 
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1847.        on  ibe  29th  o{  NovembeTf  was  produced,  with  the  addw 
^-^^^^-^     tion  of  itemsy  in  the  handwriting  of  Menlaoe*  Amongst 
Harpbr.      the  items  so  added,  was  the  sum  of  S428/.  5s.  SiLf  the 
sum  claimed  to  be  due  by  the  Respondents.     At  the 
meeting,   it  was   agreed  that   the  Petitioner's  estates 
should  be  sold,  and  the  Respondents  say,  that  it  was 
agreed,  that  the  proceeds  of  the  sale  should  be  applied 
in  payment  of  their  balance.     No  dissatisfaction  was 
expressed  at  the  bills,  and  the  Petitioner  executed  the 
will,  which  had  been  prepared  pursuant  to  his  instruc- 
tions given  on  the  24th. 

On  the  Slst  of  December ^  there  was  a  meeting  be« 
tween  the  two  Lewises  (the  father  and  brother-in-law  of 
the  Petitioner) ;  and  the  Respondents  agreed  to  deduct 
the  sum  of  128/.  5s.  5d»  from  the  amount  of  their  bill, 
and  thus  reduce  their  demand  upon  the  Petitioner  to 
SSOO/. ;  and  it  seems  to  have  been  arranged,  that  there 
should  be  another  meeting  on  the  14th  of  Jatmary^  and 
(as  the  Respondents  say)  that  the  Petitioner  should  then 
sign  an  approval  of  the  account  as  rendered,  and  also 
give  the  Respondents  some  security  for  the  balance  due 
to  them. 

From  the  amount  of  their  demand,  from  the  bill 
transactions  in  which  he  was  involved,  and  the  Peti- 
tioner's want  of  money,  I  think,  that  the  Petitioner  was, 
to  some  extent,  in  the  power  of  the  Respondents ;  but, 
having  regard  to  the  manner  in  which  they  proceeded, 
to  the  time  which  elapsed,  to  the  reference  to  Menlcfoe^ 
to  the  conferences  with  the  Petitioner's  friends,  and  to 
the  postponement  for  a  fortnight  after  the  Slst  o^ Decern" 
IcTf  I  do  not  think,  that  the  Respondents  were,  at  that 
time,  misconducting  themselves  towards  the  Petitioner^ 
or  exercising  any  undue  pressure  upon  him.  They 
wrote  at  the  foot  of  the  account  a  memorandum  to  the 

effect 
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effect  Tollowing.     "  December  31.  1844.    I  have  perused        1847. 
tlje  foregoing  account,  and  the  same  and  also  the  bills  of         j^^^ 
costs  therein  charged  have  been  carefully  gone  through       Harpkr. 
by  my  friend  and  brother-in-law  Mr.  William  Edward 
Menlooe^  solicitor ;  and  we  are  both  perfectly  satisfied 
that  the  same  is,  in  every  respect,  correct  and  fairly 
charged,  leaving  a  balance  of  S428/.  5s.  Sd.  due  from 
me ;  but  Messrs.  Harper  and  Parry  Jones  have  con- 
sented to  receive  the  sum  of  3300/.  in  discharge  thereof.** 

For  some  reason  which  is  not  explained,  and  on  the 
?th  of  Januai-y  1845,  Edioard  and  Robert  Lewis  left  at 
the  office  of  the  Respondents  the  bills  of  costs  which 
had  been  delivered  to  the  Petitioner  on  the  29th  of 
November  1844 ;  and  on  the  14th  of  January  1845,  the 
parties  met,  according  to  the  appointment,  previously 
made. 

The  Respondents  had  reduced  their  balance,  including 
the  amounts  of  all  their  bills  of  costs,  to  the  sum  of 
3300/. ;  and  the  Petitioner  made  and  gave  to  the  Re- 
spondents a  promissory  note  to  the  effect  following,  *^ 
viz. 

"  S300t  Bagley^  31st  December  1844. 

**  I  promise  to  pay  to  Messrs.  Harper  and  Parry  Jones^ 
or  their  order,  the  sum  of  3300/.  with  lawful  interest, 
on  demand,  for  value  received.     As  witness  my  hand, 

"  John  P.  Reynolds:* 

Me  also  signed  a  memorandum  as  follows :  —  **  Me- 
morandum. In  consideration  of  Messrs.  Harper  and 
Parry  Jones  having  accepted  my  promissory  note  for 
3300/.,  in  discharge  of  the  balance  due  to  them,  I 
hereby  undertake  that  they  shall  have  a  lien  on  all  my 

Vol*  X.  U  real 
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1847.       real  estates.    As  witness  my  handy  this   14th  day  of 


Harpir. 


The  first  memorandanij  which  had  been  written  at  the 
foot  of  the  account,  was  not  signed  by  the  Petitioner. 
The  Respondents  say,  it  would  have  been  signed,  but  that 
the  Petitioner  had,  inadvertently,  left  it  at  hii  house  at 
Bagley.  The  Petitioner  denies  that  he  said  so,  and  swears, 
that  it  was  not  hb  intention  to  sign  it ;  and  he  further 
says,  that  he  was  induced  to  sign  the  promissory  note  and 
the  memorandum  of  lien  by  threats  and  intimidation. 

On  consideration  of  the  aflSdavits  which  have  been 
filed,  and  in  the  absence  of  any  affidavit  from  Edward 
and  Robert  Lewis^  I  think  that  there  is  no  suflicient  evi« 
dence  to  support  the  Petitioner's  allegations  of  threats 
and  intimidation ;  and  I  strongly  incline  to  think,  that 
the  promissory  note  and  memorandum,  given  under 
the  circumstances  of  this  case,  ought  to  be  deemed  to 
amount  to  payment  of  the  bills  of  costs,  and  if  so,  the 
lapse  of  a  year,  between  the  time  of  payment  and  the 
presentation  of  his  petition,  would  preclude  the  Petitioner 
from  any  right  to  tax  the  bills  under  the  act  of  par-' 
liament  But  supposing  that  the  transaction  did  not 
amount  to  payment,  it  would  still  be  a  question,  whether, 
after  so  long  a  time  after  the  delivery  of  the  bills,  there 
are  any  special  circumstances  which  would  entitle  the 
Petitioner  to  have  them  taxed ;  and  I  am  of  opinion 
that  there  are  not 

There  are  many  complaints  of  items  contained  in  the 
cash  accounts,  so  many  and  of  such  a  nature,  that  it  is 
not  satisfactory  to  suppose  that  they  may  not  undergo  a 
further  investigation.  But  in  the  bills  of  costs  delivered 
on  the  29th  of  Nooember  1844,  and  not  returned  till  the 
7th  of  January  1845,  there  is  not  one  item  which  is 

made 


CASES  IN  CHANCERY.  291 

made  the  subject  of  specific  complaint,  nor  any  alle-        1847. 
gation  that  the  return  of  the  bills  had  prevented  the     "^^7^^"^ 
Petitioner  fiK>m  specifying  particular  errors ;  and  it  was      Habpbb. 
stated  in  the  argument,  and  not  denied,  that  the  bills 
had  been  ^ven  back  to  the  Petitioner  in  February  1846. 

There  having  been  ample  opportunity  to  examine  the 
bills  to  discover  the  over-charges,  if  any,  which  they 
might  contain,  and  to  procure  taxation,  and  there  being 
in  the  petition  no  statement  of  specific  errors,  I  think 
that  the  other  circumstances  of  the  case  ought  not  to  be 
considered  as  special  circumstances,  authorbing  me  to 
order  taxation  under  the  act  of  parliament. 

I  mnstf  therefore^  dismiss  thb  petition.  I  shall  do  it 
without  costs.  The  bills  ought,  in  my  opinion,  to  have 
been  taxed  under  the  orders  in  the  cause. 


U  2 
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1847. 


LOCKHART  v.  HARDY. 
•'**^*  '•  THOMAS  V.  HARDY. 

NEWMAN  V.  HARDY. 
HARDY  V.  LOCKHART. 


Four  suits       fTIHIS  Case,  reported  imti  (a),  was  agairi  mentioned  to 

were  con  soli"       I 

dated,  and  the  ^'^®  Court  &s  to  the  costs,  when 

conduct  given 

tiff  hfo^e  of        ^^-  KindersUy  and  Mi%  lAoyd  stated,  that  the  above 
them,  who       four  causes  had  been  consoh'dated  and  one  decree  made 

Wfls  11  devisee 

and  legatee.  ^^  them,  and,  by  an  order  of  the  Court,  the  prosecution 

Held,  thathe  of  the  decree  had  been  given  to  the  Plaintiff  Lockharf^  a 

to  his  extra  devisee  and  legatee;  that  thereby  the  general  costs  had 

costs  which  he  ^een  diminished,  but  the  costs  of  Lockhart  increased; 

had  properly  ... 

incurred  in  the  that  it  was  proposed  to  give  him  his  costs  of  the  suit 

of^the^decree  ^"'X'  ^hich,  they  submitted,  would  not  give  him  all  that 

A  testator  he  was  entitled  to,  for  he  had  been  standing  in  the  situa* 

estate  subject  ^^^^  of  executor  and  trustee,  and  before  the  Master,  had 

to  a  mortgage  protected  the  estate  from  all  demands  made  a<]rainst  it. 

bearing  inter-    '  «      .       i      i        •  «    7 

est  at  5  per       They  submitted,  that  he  ought  to  have  all  the  costs 
k  to*^^^**h**    properly  incurred  in  the  conduct  and  management  of  the 

paying  the  suit. 

mortgage 

thereon  • "  •_ «* 

and  he  be-  ^^  Master  of  the  RoLLS  said  it  seemed  to  him  that 

queathed  to      Lockhart  ousrht  to  have  the  costs  of  those  persons  in 

the  mortgagee,      i  i        T     i     i  i 

through  his      whose  place  he  had  prosecuted  the  proceedings. 

executor, 

2000/.  to  ' — 

exonerate  the 

estate.    The  The  Court  accordingly  referred  it  to  the  Master  to 

foreclosed,       ^^  ^'^  parties  their  costs  of  these  suits,  including  in  the 

and  it  having  r/\ctQ 

been  decided,  ^  ^       « 

that  the  de-  W  0  Bcamn^  379, 

visce  was  entitled  to  the  2000/.,  it  was  held  that  he  was  entitled  to  interest  thereon 
after  the  rate  of  d,  and  not  d,  per  cent. 
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costs  of  the  Vhmtiff  Lockhdrf  such  farther  costs»  if 
any^  as  the  Master  should  find  to  have  been  properly 
incurred  by  him,  in  the  prosecution  of  the  said  decree 
made  in  all  the  four  first  mentioned  causes,  over  and 
above  the  costs  which  he  would  have  incurred  as  Plaintiff 
in  the  first  mentioned  cause  only,  and  also  the  costs, 
charges,  and  expenses  of  the  Plaintiff  Lockhart  properly 
incurred  in  the  conduct  of  the  sales  of  the  said  testator's 
real  estates,  beyond  his  costs  in  these  causes,  {a) 


£93 


1847- 


Lockhart 
Hardy* 


Another  point  arose : 

The  testator  devised  an  estate  to  James  Lochhart  in 
fee,  ^'  he  paying  a  mortgage  thereon,''  and  the  testator 
bequeathed  to  the  mortgagee,  through  the  medium  of 
his  executors,  2000/.,  they  being  directed  therewith  to 
exonerate  the  estate  so  devised.  After  the  testator's 
death,  the  mortgagee  foreclosed  the  mortgage,  and  it  had 
been  held,  on  a  former  occasion  (£),  that  James  Lockhart 
became  entitled  to  the  2000/.  The  mortgage  carried 
interest  at  5  per  cent,  and  the  legacies  only  S  per  cent.} 
and  a  question  was  now  muJe,  whether  James  Lockhart 
was  entitled  to  interest  on  the  2000/.  at  5  per  cent.,  as 
being  a  debt  due  from  the  testator,  and  for  which  he 
was  liable  to  pay  interest  after  that  rate,  or  at  3  per 
cent,  as  being  in  the  nature  of  a  legacy* 

Mr.  Kitidersley,  Mr.  Uoyd,  Mr.  Teedy  Mr.  Shaptety 
Mr.  Tinney^  Mr.  Hardy^  and  Mr.  Tro-joer^  for  diflFerent 
parties. 

The  Master  of  the  Rolls. 

I  am   of  opinion  that  this  gift  is  in  the  nature  of 


(a)  Beg.  Lib.  1846  B.  fo.  833.        (ft)  9  Bcavan,  379, 
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1 847.       a  legacy.    The  testator  intended  the  estate  to  be  taken 

,  i]^*'^^^^^     by  the  legatee,  and  gave  2000L  to  exonerate  it  from  the 

V.  mortgage.    The  gift  to  the  mortgagee,  through  the  ex- 

Hardy.      ecutofi  to  exonerate  the  estate^  enures  to  the  benefit  of 

the  deviseei  and  it  cannot  be  considered  any  thing  less 

than  a  legacy,  payable  with  interest  after  the  same  rate 

as  the  rest. 


March  8. 12.  HOWARD  V.  PRINCE. 

April24f. 
May  1.  89. 

A  husband  TN  1770,  Mr.  Lcctdey^  being  entitled  to  a  moiety  of  a 
joined  as  co-  plantation  in  the  isUnd  of  St.  Vincent^  deiised  it  by 

Plaintiffs  in  a  faig  ^ill.    By  virtue  of  this  will,  in  the  result,  his 

the  cldm  put  daughter,  Lady  BoUon^  became  entitled  thereto  for  life, 

b^ThlTh^"  with  remainder  to  her  three  daughters,  Mre.  Howard^ 

band  in  right  Mrs.  Prince^  and  Mrs*  Boberis. 

of  his  wife. 
He  became 

bankrupt,  and       In  1794*  and  1795,  the  plantation  was  devastated  by 

the^^iJife  done  *  '*»""ic«"«  ^^^  »» insurrection,  and,  under  the  authority 

filed  a  suople-  of  an  act  of  Parliament,  Lady  Bdion^  as  was  alleged, 

stating  a  set-  advanced  considerable  sums  for  repairing  the  damage. 

tiement  (sup^  Lady  Boltm  died  in  18S4,  and  Mrs.  ^aaktrd  was  her 

pressed  m  the  ,        .  i    • 

original  bill),  executor,  and  entitled  to  her  estate. 

whereby  the 
property  had 

been  settled         In  1894,  Mr.  and  Mrs.  Howard  filed  their  original 
usil^nff  ^  '^''^  against  several  parties  to  recover  the  amount  of  the 

that  she  was  charges  of  Lady  Bolton  on  the  plantation,  and  to  ascer- 

reUef,  but  only  ^*"  ^^®  interests  of  the  parties  in  the  surplus.    The  bill 

of  hCT  ne™*  naade  no  mention  of  any  settlement  having  been  made 

friend  con-  of 

senting  to 

become  liable  for  the  costs  of  the  former  proceedmgs,  and  pavioff  the  extra  costs 
occasioned  by  the  suppression  of  the  sattlemenU 
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of  Mrs.  Howard's  interest,  bat  treated  the  claim  as  one        1847« 
of  Mr.  Howard  in  right  of  his  wife.  h'wad 

V. 

In  18S6,  Mr.  Howard  became  bankrupt ;  after  which,  P^ck. 
Mrs.  Howard  alone,  by  her  next  friend,  filed  a  supple- 
mental bill,  stating,  that,  in  18S3,  the  property  to  which 
Mrs.  Howard  was  entitled  under  the  original  will,  and 
also  under  Lady  BoUoUy  had  been  settled  on  Mrs.  Howard 
for  her  separate  use,  and  claiming  the  interest  to  which, 
under  this  settlement,  she  was  entitled. 

The  cause  now  came  on  for  bearing. 

Mr.  Kindersky  and  Mr.  Whitbread  for  the  Plaintiff. 

Mr.  Titmeyf  Mr.  Turner^  Mr.  Campbell^  Mr.  Uayd, 
Mr.  Simons^  and  Mr.  Heathfieldj  for  the  Defendants. 

For  some  of  the  Defendants,  it  was  insisted,  that  this, 
80  called,  supplemental  bill  was  informal  and  irregular, 
and  that  no  decree  could  be  made  in  it,  inasmuch  as  the 
relief  prayed  thereby  was  inconsistent  with  that  sought 
by  the  original  bill.  That  the  Plaintiff  Mr.  Howard^  by 
the  original  bill,  claimed  in  his  marital  right,  and  here  the 
claim  of  his  wife  was  in  opposition  to  it.  {a)  That  even 
if  the  claim  by  the  original  bill  were  considered  as 
being  made  by  Mrs.  Howard  in  her  representative 
character,  then  no  supplemental  bill  would  be  rendered 
necessary  by  the  bankruptcy  of  her  husband. 

On  the  other  hand,  it  was  argued,  for  the  Plaintiff, 
that  there  was  no  inconsistency  in  the  claim,  and  that  the 
objection  was  obviated,  by  the  wife,  who  now  sued 
alone  by  her  next  friend,  adopting  the  former  proceed- 
ings, and  being  bound  by  them. 

TKe 

(a)  See  Wake  v.  Parker ^  2  Keen^'dB. 
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Howard 

V, 

Prince. 


The  Master  of  the  Rolls. 

In  the  original  suit  of  Horsard  v.  Prince  the  claim 
n^ade  by  Mr.  Howard  was  in  right  of  his  wife,  and  no 
mention  was  made  oF  any  settlement  having  been  exe- 
cuted of  his  wife's  interest.  That  suit  went  on  till  the 
bankruptcy  of  Howard^  and  then  a  new  bill  is  filed  by 
Mrs.  Howard  alone^  which,  for  the  first  time,  states  the 
settlement  and  claims  the  relief  to  which  Mrs.  Howard 
is  entitled  under  that  settlement.  This  case,  like  many 
others,  shews  the  advantage  of  not  allowing  a  husband 
and  wife  to  sue  together,  for  claims  made  in  her  right  \  it 
constantly  gives  rise  to  difficulties  and  embarrassments. 


I  cannot  excuse  Mr.  and  Mrs.  Howard  for  omitting 
to  set  forth  that  settlement  in  their  bill:  it  was  a  very 
great  error  in  judgment,  to  say  the  least  of  it,  and  it 
may  have  occasioned  very  considerable  costs.  Then 
comes  this  question,  whether  the  wife^  who  has  been 
joined  as  co-plaintiff  with  her  husband  (the  junction 
being,  in  fact,  the  act  of  the  husband  alone),  is  not  en* 
titled,  at  any  time  she  may  think  fit,  to  come  forward 
by  a  supplemental  bill,  and  say,  I  have  been  joined  with 
my  husband  by  my  husband's  own  act,  and  I  now  wish 
to  sue  in  my  own  right  by  my  next  friend.  I  am  of 
opinion,  that  she  is  not  entitled  to  any  benefit  what- 
ever  of  the  original  suit,  unless  her  next  friend  will 
consent  to  make  himself  answerable  for  the  costs  which 
have  already  been  incurred  in  that  suit ;  but  that  being 
done,  I  cannot  see  any  material  objection  to  granting 
the  relief  she  now  asks.  With  respect  to  costs,  I  must 
add  this,  that,  if,  by  reason  of  the  omission  of  the  settle- 
ment in  the  original  bill,  any  increased  costs  have  been 
occasioned,  I  think  that  her  next  friend  is  bound  to  pay 
them.  Upon  his  doing  so,  I  am  of  opinion  that  the 
Plaintiff  is  entitled  to  the  enquiries  she  now  asks,  which 

are 
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are  pretty  much  in  the  form  of  those  directed  in  the        1 847. 

suit  of  Prince  v.  HawardL     The  Master  must  have     ^^fT^^^"^ 

Howard 

liberty  to  adopt  any  of  the  proceedings  in  that  suit.  r. 

Primcq* 


FRANKS  V.  WEAVER.  ^ard.  10. 

THIS  was  a  motion  for  an  injunction  under  the  fol-  The  Plaintiff 
1      •         •  .  invented  and 

lowmg  circumstances :  —  3^^  ^  ^^jj. 

cine  under  his 

In  1834,  the  Plaintiff  Mr.  jPran^s  invented  a  certain  The  Defend- 
medicine  or  medical  preparation,  to  which  he  gave  the  a^t  also  made 
name  of  ^<  Franks  Specific  Solution  of  Copaiba,'*  and  similar  medi- 
some  of  the  highest  medical  authorities,  having  tested  its  l  °^jL^f  T 
eflBcacy,  gave  to  the  Plaintiff  certain  testimonials  in  used  the 

writing,  certifying  the  value  and  eflScacyof  the  medicine,  name^and  cer- 
tain certifi- 

He  sold  the  medicine  in  wrappers,  headed  **  Fran/c^  the  efficacy  of 
Specific  Solution  of  Copaiba,"  which,  after  eulogisinff  the  Plaintiff's 
the  medicme  at  some  length,  contamed  **  general  direc-  such  an 

tions  for  its  use,"   and  concluded  with  copies  of  the  "'g®"'®"s 

'^  ^  ^  manner,  as, 

several  *'  testimonials  "  of  the  most  eminent  surgeons*       prima  facie, 

though  not  in 

The  Plaintiff  lately  discovered,  that  the  Defendant  priate  and 

Weaver,  who  had  been  appointed  one  of  the  Plaintiff's  W^^  **'«™  '^ 

,  .  ,  his  own  nie- 

agents  for  the  sale  of  this  medicine  in  the  country,,  had  dicine.   Held, 
been  in  the  habit  of  selling  another  preparation  of  Jer'e  wJi^T^^ 

Copaiba  of  his  own.  other  differ- 

ences  in  the 
mode  of 
The  labels  of  the  Defendant  were  headed,  "  Chemical  selling,  the 

Solution  of  Copaiba^"  andj  after  referring  to  the  curative  was  wrongful, 

powers  and  ^he  De-  ' 
'^  fendant  Wiu 

restrained  by  injunction. 
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1847*  powers  of  the  belMin  of  Copaibai  it  stated^  that  its 
nauseous  and  offensire  properties  had  been  remoTed  by 
Mr.  Franiss  to  whom  was  due  the  merit  of  originally  in- 
troducing, under  the  appellation  of  **  Specific  Solution  of 
Copaiba,'^  a  preparation  of  the  balsam,  which  was  per- 
fectly miscible  with  water,  &c«  It  then  went  on  to  state 
the  merits  of  **  The  Chemical  Solution^"  and  proceeded  as 
follows :  —  **  Mr*  Franks*  Specific  Solution  of  Copaiba 
was  extensively  adopted  by  the  late  Sir  Astley  Cooper^ 
Bart,  F.R.S.9  and  was  also  successfully  employed  in  the 
public  and  private  practices  of  the  following  (as  well  aS 
many  other)  distinguished  members  of  the  profession, 
whose  testimonials  are  subjoined :  Sir  Benjamin  Brodie^ 
Bart.i  F.R.S.I  Joseph  Henry  Green^  Esq.,  F.R.S.,  Bransby 
B»  CoopeTf  Esq.,  F.R.S.,  Members  of  the  Council  of  the 
Royal  College  of  Surgeons,  London^  and  also  by  Akx^ 
ander  Tweedie^  Esq.,  M.D.,  M.R«C«S.,  H.  A.  Casar^ 
M.D.>  M»R«C.S."  The  directions  for  use  then  followed) 
which  were  similar  to  those  used  by  the  Plaintiff. 

Four  of  the  testimonials  given  by  these  gentlemen  to 
the  Plaintiff  and  included  in  his  wrapper  were  sub« 
joined  in  toiidem  verbis^  testifying  to  the  merits  of 
Mr.  Franks  preparation* 

These  facts  were  verified  by  affidavit,  which  also 
stated  '*  that  the  purpose  or  design  of  the  Defendant, 
in  using  or  referring,  in  his  aforesaid  covers,  wrap* 
pers,  &c.,  to  the  Plaintiff's  name,  and  to  the  repu- 
tation,  qualities  &c*  of  the  Plaintiff's  said  medicine 
and  testimonials,  was  to  indicate-  or  imply  to  the 
public,  or  lead  them  to  suppose  and  believe,  that 
the  mixture  of  the  Defendant  was  the  same  as  or 
of  the  same  or  a  similar  nature,  or  otherwise  to  de* 
ceive  or  impose  upon  the  public,  and,  through  false 

repre- 
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raprcgcntatioDB^  induce  them  to  purchase^  the  medicine        1847. 
itf  the  Defendant.'' 

Tiie  Defendant,  by  his  affidavit,  stated,  that  for  many 
years  it  had  been  the  practice  and  custom  of  himself  and 
other  wholesale  druggists,  to  make  and  vend  a  solution 
of  copaiba,  and  that  various  formulae  for  making  solu- 
tions of  copaiba  had  been  published  in  diftrent  medical 
works. 

That  for' ten  years,  he  had  prepared  a  solution  of 
copaiba  in  bottles  of  SO  lbs«,  on  which  were  pasted  a 
printed  paper  as  stated  by  the  Plaintifl^  but  that  he  never 
used  any  wrapper  but  plain  paper. 

He  denied  the  design  attributed  to  him  by  the  Plain- 
ti£^  and  stated,  that  his  sole  reason  for  using  the  Plain- 
tiff's  name  and  his  said  alleged  testimonials  was,  to  shew 
the  facul^  that  his  chemical  solution  of  copaiba  was  of 
a  nature  similar  to  the  medicine  sold  by  the  Plaintiff  and 
to  shew  the  efficacy  of  a  medicine  similar  to  that  prepared 
by  the  Plaintiff,  and  that  a  solution  of  copaiba  was  used 
by  certain  of  the  faculty  whose  names  were  appended 
to  each  label.  He  stated  that  his  said  medicine  was 
always  sold  in  a  ibrm  entirely  different  to  the  medicine 
of  the  Plainti£^  and  that  he  always  sold  his  said  medi- 
cine in  bulk,  that  is,  by  the  pound,  covered  with  a  plain 
paper ;  whereas  the  medicine  of  the  Plaintiff  was  not  sold 
in  bulk,  but  by  the  bottle,  covered  with  printed  wrappers, 
and  that  the  largest  of  such  bottles  did  not  contain  more 
than  three  quarters  of  a  pound.  That  his  said  medicine 
was  sold  at  a  price  less  by  two«thirds  than  the  medicine 
of  the  Plaintiff.  That  he  had  never  sold  or  attempted  to 
sell  his  said  medicine  as  or  for  the  Plaintiff's  medicine, 
or  as  an  imitation  thereof,  but  that  when  any  customer 
had  ordered  or  enquired  for  Franhf  Specific  Solution 

of 
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1847.  of  Copaiba,  the  medicine  of  the  Plaintiff  had  been  sup« 

TP*''*^''^  plied  by  him ;  and  that  he  had  publicly  sold  the  said 

V.  chemical  solution  of  copaiba,  as  a  medicine  prepared  by 

Weaver,  j^j^^^  f^^  several  years,  in  manner  and  with  the  wrapper 

aforesaid,  without  any  concealment  or  attempt  at  con<» 
cealment. 

A  motion  was  now  made  for  an  injunction,  to  restrain 
the  Defendant  from  making,  vending,  &c.  any  prepara- 
tion &c.,  having  upon  the  same,  any  cover,  wrapper  &c., 
in  the  terms  &c.  of  the  cover,  wrapper,  &c«  used  by  the 
said  PIainti(f>  or  any  other  cover,  wrapper,  &c,  con- 
taining any  testimonial  in  favour  of  the  Plaintiff's  medi- 
cine, described  as  "  Franks^  Specific,"  &c.  or  indicating  or 
implying,  or  tending  to  induce  the  public  or  purchasers 
to  suppose,  that  such  preparation,  mixture,  &c  was  the 
same  as,  or  of  the  same,  or  a  similar  nature  or  cha- 
racter as  *^  Franks*  Specific  Solution  of  Copaiba,''  or  in 
which  the  Plaintiff's  name  was  mentioned  or  referred  to, 
in  connection  with  any  preparation,  mixture,  &c.  made, 
vended,  &c.  by  the  said  Defendant,  or  in  which  any  use 
was  made  of  the  character  and  reputation  of  the  Plaintiff, 
or  his  said  '^  Specific  Solution  of  Copaiba/' 

y[r*Kinderslet/,  Mr.TurneTf  and  Mr.  Hingestony  in  sup* 
port  of  the  application  for  the  injunction.  This  case 
comes  within  the  principle  of  the  decisions  in  Knott  v. 
Morgan  (a),  Gout  v.  Aleploglu  (i),  and  Croft  v.  Day  (c), 
which  decide,  that  no  man  has  a  right  to  advertise  his 
goods  in  such  a  manner  as  to  induce  the  public  to  be- 
lieve, that  the  goods  of  his  own  manufacture  are  of 
the  manufacture  of  another  party,  and  thus,  by  fraudu- 
lent misrepresentation,  obtain  the  custom  intended  for 

that 

(a)  2  Keen,  213.  (c)  7  Beavan,  84. 

(6)  9  Beavan,  69;  n. 
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that  other  person.  Here  the  object  of  the  Defendant  'U 
plain :  he  has  used  the  name  of  the  Plaintiff  in  his  labels^ 
in  such  a  manner,  as  to  imply,  that  the  medicine  was 
prepared  by  the  Plaintiff.  He  has  appropriated  to  him- 
self the  directions  for  use  t;er&z/im,  and  has  taken  four 
of  the  Plaintiff's  testimonials,  and  seeks  to  apply  them 
to  his  own  medicine:  consequently,  the  public,  in  pur- 
chasing one  thing,  will  be  under  the  impression  that 
they  are  purchasing  another. 

If  these  testimonials  have  any  merit,  value,  or  useful- 
ness, they  belong  and  are  applicable  to  the  Plaintiff 
exclusively,  who,  by  his  ingenuity  and  research,  has 
brought  the  medicine  to  perfection*  It  would  be  a 
gross  fraud  in  any  one  to  appropriate  to  himself  the 
testimonials,  given  by  the  distinguished  persons  who 
have  been  named,  to  the  Plaintifi^s  preparation,  which 
they  have  tested  and  found  efficacious. 

Mr.  Roupell  and  Mr.  MartindaUi  contra.  This  is  a 
case  of  fair  trade  competition  between  two  rival  solu- 
tions. It  is  shewn,  that  it  is  a  common  article  of  com- 
merce, prepared  and  sold  by  all  wholesale  druggists, 
and  which  the  Plaintiff  has  no  exclusive  right  to  sell. 
The  Defendant  does  not  represent  that  the  solution  is 
prepared  by  the  Plaintiff:  he  sells  it  simply  as  a 
"  Chemical  Solution  of  Copaiba,''  not  as  "  Franks^ 
Specific  Solution  of  Copaiba ; ''  and  he  fairly  gives  to 
the  Plaintiff  the  credit  of  being  the  first  person  who 
had  been  able  to  remove  the  nauseous  and  offensive 
properties  of  the  balsam ;  and  this  claim  he  moreover 
supports  by  the  several  testimonials.  There  is  no  de- 
ception as  to  the  thing  to  which  they  are  applicable, 
and  there  are  marked  differences  in  the  mode  of  selling 
the  two  articles.  The  Defendant  sells  in  bulk,  and  the 
Plaintiff  in  small  bottles ;  the  Plaintiff  uses  printed 

wrappers 
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wrappers  and  stampSf  while  the  Defendant  uses  none ; 
and  the  Defendant  has  a  labels  which  the  Plaintiff  has 
pot 

The  Plaintiff  has  been  guilty  of  laches^  and  as  the 
injunction  depends  on  a  legal  right,  which  is  doubtful, 
the  Court  ought  not  to  interfere,  until  such  legal  right 
has  been  first  determined  by  proceedings  at  law :  Spo^ 
timoode  ▼•  Clarke  (a),  and  Perry  v»  TruffiU*  (b) 

The  Mastbr  t^ihe  Roixs. 

Instances  of  tradesmen  endeavouring  to  obtain  an 
advantage  to  themselves,  by  the  use  of  the  name  and 
reputation  of  others,  have,  unfortunately,  of  late  become 
too  common. 

In  this  case  it  appears,  that  copaiba  is  a  substance 
which  is  capable  of  being  dissolved  in  di£ferent  ways, 
so  that  different  solutions  of  it  may  be  prepared.  The 
Plabtiff  has  prepared  one  solution,  which  appears  to 
have  received  the  approbation  of  several  medical  men, 
and  they  have^  in  different  forms,  certified  the  value  d[ 
that  preparation.  The  Defendant  has  also  made  a 
preparation,  which  he  calls  a  ^  Chemical  Solution  of 
Copaiba.**  He  has  a  perfect  right  to  do  this,  and  by 
honest  means  to  procure  as  extensive  a  sale  for  it  as  he 
can ;  and  if  he  had  thought  fit  to  sell  it  by  the  name  of 
<<  Wewoet^^  Chemical  Solution  of  Copaiba,**  or  by  any 
other  name  unconnected  with  the  name  of  the  Flaintifi^ 
the  Plaintiff,  at  least,  could  not  have  complained,  for 
the  Defendant  has  a  right  to  enter  faito  a  fitir  com* 
petition  with  the  Plaintiff,  or  any  one  eke,  in  the  sale 
of  thb  article. 

The 

(0)  8  Mitfjpf,  164.  (6)  e  tkamn^W. 
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The  Defendant}  however^  has  thought  fit  to  sell  and 
encourage  the  sale  of  bis  own  solution,  by  means  of 
labels  or  wrappersi  in  which  be  employed  the  name  and 
adopted  the  directions  for  use  of  the  Plaintiff ;  he  makes 
a  free  use  of  the  reputation  of  the  Flaintifff  and  adyer<> 
Uses  those  letters  or  certificates  which  constitute  some 
evidence,  such  as  it  is,  of  the  reputation  which  the 
Plaintiff  has  acquired.  It  is  yery  true,  that  if  any  cme 
compares  the  Plaintiff's  wrappers  with  the  labels  used 
by  the  Defendant,  he  will  find  a  vevy  considerable 
difference :  the  difference  is  even  striking ;  but  it  is  not 
by  the  similarity  of  form  or  the  mode  of  printing  that 
we  can  get  at  any  result  in  this  case.  Again,  if  any 
body  critically  reads  the  advertisement  of  the  Defendant, 
be  will  find,  that  be  does  not,  in  direct  terms,  apply  the 
encomiums  given  to  the  Plaintiff's  preparation  to  his 
own ;  he  does  not  even  say,  that  the  preparation  he  is 
selling  is  made  by  the  Plaintiff,  and  yet,  for  all  that, 
nobody  can  look  at  all  these  things,  without  observing 
that  the  name  and  the  testimonials  of  the  Plaintiff  are 
so  craftily  employed,  as  to  be  well  calculated  to  pro- 
duce, in  the  minds  of  ordinary  readers,  the  impression, 
that  the  mixture  or  solution  prepared  and  sold  by  the 
Defendant  is  the  same  as  that  to  which  these  testimonials 
are  applicable ;  thfit  is  to  say^  the  mixture  or  solution 
of  the  Plabitiff. 


1847. 


If  this  be  so»  and  no  person  can  well  doubt  it, 
they  are  adopted  by  the  Defendant  for  the  purpose  of 
acquiring  and  appropriating  to  himself  these  encomiums, 
which  he  well  knows  are  applicable  to  the  Plaintiff* 
This  then  is  the  common  case. 


Nobody  has  been  able  to  define  what  firaud  is,  it 
is  so  multiform :  in  this  case  it  consists  in  the  crafty 
adaptation  of  these  words  in  such  a  manner  as  to  make 

it 
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it  appear  that  the  tiling  sold  is  prepared  by  the  Plain- 
tifll  It  is  difficult  for  any  ordinary  person  not  critically 
examining  the  labels  and  the  directions  for  use  to  de* 
rive  any  different  impression  ;  and  I  am  quite  persuaded 
that  the  Defendant  intended  it.  If  he  imagines  that 
because  the  similarity  is  not  so  greats  but  thst  people 
may  possibly  find  out  the  difTerence,  or  because  the 
label  does  not  contain  the  name  of  Geopge  Franks^  or 
because  the  preparation  is  sold  in  bottles  of  a  different 
size  and  form,  that  therefore  he  does  not  come  within 
the  scope  of  those  decisions,  he  is  under  a  great  mis* 
conception* 


I  think  that  this  case  falls  within  the  principle  of 
the  former  decisions,  and  that  the  Defendant  is  doing, 
ordinarily  and  constantly,  that  which  is  calculated  to 
make  persons  believe,  that  when  he  is  selling  his  own 
article,  he  is  in  fact  selling  the  Plaintifi^'s*  He  does  this 
by  using  the  name  of  the  Plaintiff*  in  this  particular  form* 
This  is  a  palpable  fraud  on  the  Plaintiff*,  which  he  has 
no  right  to  commit,  and  he  must  therefore  be  restrained 
by  injunction,  so  far  at  least  as  may  be  necessary  for 
the  protection  of  the  Plaintiff^,  but  not  further* 

'  The  Plaintiff  has  no  exclusive  right  to  make  the 
mixture  or  sell  it;  the  Defendant  may  sell  his  own 
mixture,  which,  for  any  thing  I  know,  may  be  quite  as 
good  as  the  Piaintifi*'s,  but  he  must  do  it  in  an  open 
fair  way:  he  has  no  right  to  use  the  Plaintiff's  name. 
Care  must  be  taken  that  the  injunction  be  so  framed 
as  not  to  go  further  than  to  prevent  the  Defendant 
using  the  name  or  testimonials  of  the  Plaintiff  for  the 
purpose  of  securing  to  himself  an  unjust  advantage  to 
which  he  has  no  title* 


^tai^^k^VrfM 
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EARL  NELSON  v.  LORD  BRIDPORT.  j^^^^  ^^^ 

TN  this  case,  reported  anti{a\  the  decision  on  the  According  to 
exceptions  to  the  Master's  report,  in  effect,  deter-  practice,  the 
mined  the  substantial  question  in  the  cause.    The  cause,  pourt,  though 
however,  now  came  on  for  further  directions,  and  on  discretion, 
the  question  of  costs,  fn"^"/^' 

that,  prima 

Mr.  Tinney  and  Mr.  Gardner,  for  the  Phiintiff;  de-  {^^^^ ""' 
clined  arguing  the  principal  question,  but  asked,  that  if  party  is  to  be 
the  Court  dismissed  the  bill,  it  might  be  without  costs,  the'^costrof 
They  argued  that  the  case  was  one  of  very  great  diffi^  \^^  su'»t,  and 
culty,  arising  not  merely  from  the  doubts  as  to  the  law  of  ^ase,  it  gave 

a  foreign  country,  but  from  the  dispositions  contained  in  ^®*^  against 
,         .  -  ,  ,  ,  an  unsuccess- 

the  will  of  the  original  testator ;  that  it  was  the  duty  of  fui  Plaintiff; 

the  present  Earl  Nelson  to  take  the  opinion  of  the  Court  *^°"Sh  the 
^  ^  "  case  was  one 

on  the  subject;  and  that,  where  a  fair  question  between  of  great  diffi- 
the  parties  was  created  by  a  testator,  the  Court  was  not  out  of  a  wifl 

in  the  habit  of  giving  costs  against  the  unsuccessful  and  dependant 

on  foreign  law. 

Pai-'y-  Where, 

under  the 

-,     _,  --     __  _  1  »*•     ■«  #.     T       1  circumstances 

Mr.  Tumerj  Mr.  Hodgson,  and  Mr.  Bcmyer,  for  Lord  of  the  case,  an 

Biidportj  argued,  that  the  costs  ought  to  follow  the  JSaSnriffis^ 
result,  and  that  though  the  Plaintiff*  had  an  undoubted  be  charged 
right  to  challenge  the  tide  of  the  Defendant  to  the  of suiMh*^e'^ 
Bronte  estate,  still  he  must  assert  that  right  at  his  own  result  is  not 
risk ;  that  the  Court  having  determined  in  favour  of  additional 

the  Defendant's  right,  he  oucht  not  to  be  charcred  with  f«<^*!  **>?'  ^^^ 
r^.r.^^  r^  ,,.       institution  of 

the  costs  or  his  successful  defence.     Tliey  asked  tliat  the  suit  was 

the  bill  might  be  dismissed  with  costs.  bTX  mL^^^^ 

Mr. 
(a)  8  Beavan,  Bi7.  547. 
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Mr.  Kindersky  and  Mr.  E.  MoniagUf  for  the  execu- 
tors of  William  Earl  Nelson. 

Mr.  Teed  and  Mr.  Piggoii^  for  Mr.  HasUwood^  ex- 
ecutor of  Horatio  Viscount  Nelson^  asked  for  the  costs 
of  suit|  including  his  costs  of  the  exceptions  taken  t^ 
him. 


Mr.  Lewin,  for  the  executor  of  the  Plaintiff's  father. 
Viscount  Nelson^  did  not  press  for  costs. 

Mr.  Titiney^  in  reply. 

TTie  Master  tfthe  Rolls. 

That  this  bill  must  be  dbmissed,  there  cannot  be  the 
least  question. 

V^ith  respect  to  the  costs,  I  must  admit,  that  if  I  had 
been  in  the  situation  of  the  Flaintifi^  I  should  not  have 
been  satisfied  unless  I  took  the  opinion  of  the  Coart, 
and  found  myself  bound  to  submit  to  its  decision. 
There  is  so  much  doubt  and  difficulty  in  this  case,  that 
I  am  neither  surprised  at  the  institution  of  the  present 
suit,  nor  at  its*prosecution ;  but,  on  the  other  hand,  if 
the  Defendant  was  in  the  lawful  possession  of  the 
estate,  and  the  Plaintiff  thought  fit  to  insist  that  he 
had  no  right  thereto,  and  to  strive  to  take  it  away,  and 
if,  at  the  termination  of  the  suit,  and  after  a  long  and 
expensive  litigation,  it  turns  out  that  the  possession  of 
the  Defendant  was  all  along  legal,  it  would  require 
some  strong  grounds  for  holdin|^  that  he  was  not  to  be 
indemnified  against  the  costs  occasioned  by  the  wrongful 
claim  made  against  him. 

At  one  time  there  was  more  discretion  as  to  costs  in 
cases  of  this  kind  than  at  present.    On  many  recent 
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occasions,  the  Court  has  brought  back  the  strict  rule,        1847. 
and,,  though  it  still  retains  its  discretion,  yet  it  has   J^-J-^^^ , 
acted  on  the  rule,  that,  prima  jaae,  the  unsuccessiul  v. 

T        mA 

party  is  to  be  charged  with  costs  of  the  suit.  Bridport 

« 

This,  I  admit,  is  a  case  of  very  difficult  law  even  in 
the  country  in  which  the  estate  is  situate,  and  neces- 
sarily so  in  this  country,  where  the  Sicilian  law,  on  which 
it  depends,  is  so  little  known.  The  Plaintiff  had  an 
undoubted  right  to  have  the  validity  of  his  claim  deter- 
mined, but  at  his  own  risk,  and,  having  failed  in  his 
attempt  to  take  away  the  estate  from  the  Defendant,  I 
cannot  refuse  the  Defendant  his  costs,  for  I  do  not 
know  on  what  ground  I  could  hold,  that  the  Plaintiff  is 
not  liable  to  pay  them. 

I  think  the  bill  must  be  dismissed  with  costs ;  but  I 
confess  I  make  the  order  with  considerable  regret. 

Mr.  Tinney.  The  Master  reported  that  the  bill 
ought  to  be  filed. 

The  Master  of  the  Rolls.  That  makes  no  dif- 
ference. 
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March  18.  22. 


HILLS  V.  NASH. 


A.  sued  B,  to 
recover  from 
htm  his  share 
in  the  loss  of 
a  joint  specu- 
lation in  which 
A,  alleged  that 
A.,  B»p  (7.,  and 
D.  had  been 
engaged.    A, 
had  settled 
with  C  and 
D.,  who  were 
nevertheless 
made  Defend- 
ants.   Held 
(independ- 
ently of  the 
statute  6  & 
7  Vici,  c.  85.), 
that  C,  who 
had  been  re- 
leased by  the 
Plaintiff,  and 
disclaimed  all 
right  against 
the  Plaintiff 
and  co-De- 
fendants, was 
a  competent 
witness  to 
prove  that  B, 
nad  been  en- 
gaged in  the 
speculation. 


^HE  bill  alleged,  that  in  1840,  the  two  Plaiotiffs 
*"  engaged  in  a  speculation  with  Nash^  Carpenter^ 
Sheppardj  and  IVedd  for  the  purchase  and  sale  o(  English 
wheat.  The  purchases  and  sales  were  made  by  the 
Plaintiffs  and  Carpenter^  but  principally  by  the  former, 
on  the  joint  account,  and  at  the  joint  risk.  The  re- 
spective parties  were  to  be  interested  in  the  adventure 
in  certain  proportions.  The  dealing  continued  for 
about  three  months,  at  the  expiration  of  which  time,  a 
heavy  loss  had  been  sustained,  amounting  to  upwards 
of  18,000/.  This  suit  was  originally  instituted  against 
the  executors  of  Nash  and  against  Carpenter^  to  recover 
from  NasKs  representatives  a  sum  of  1010/.,  being  his 
proportion  of  the  loss  which  had  been  paid  by  the  Plain- 
tiffs. Wcdd  and  S/ieppard^  who  were  not  originally 
made  parties,  were  examined  as  witnesses  on  the  part 
of  the  Plaintiff*,  to  prove  the  contract,  and  which  rested 
entirely  on  their  evidence. 

The  Defendants,  the  executors  of  Nashf  disputed 
the  existence  of  the  alleged  agreement  or  speculation, 
and  insisted  that  fVedd  and  Sheppard  were  necessary 
parties  to  the  suit. 


On  the  hearing  of  the  cause,  the  Master  of  the  Rolls 
overruled  the  objection  for  want  of  parties,  and  made  a 
decree,  declaring  the  estate  of  Nash  liable,  and  he  di* 
rected  the  necessary  accounts  to  be  taken.  The  Lord 
Chancellor  reversed  the  decision,  holding  that  Sheppard 
and  Wedd  were  necessary  parties  to  the  suit,  (a) 

On 

(a)  1  Pm^i,  594. 
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On  the  6tb  of  February  1846,  the  bill  was  amended  I84?7. 
by  making  Shefpard  and  WeM  parties,  who  disclaimed  ^hills 
as  against  the  Plaintiffs  and  co^Defendants.  v. 

By  an  order,  made  on  the  SOth  of  April  1 846,  It  was 
ordered,  that  the  Plaintiffs  should  be  at  liberty  to  read 
the  depositions  of  the  Defendants  Wedd  and  Slieppard 
at  the  hearing  of  the  cause,  saving  all  just  exceptions. 

From  the  evidence  it  appeared,  that  Carpenter  and 
Sheppard  had  come  to  a  settlement  with  the  PlaintifE»^ 
in  respect  of  the  speculation,  and  paid  their  proportion 
of  the  loss,  and  that  the  Plaintifis  had  released  Wedd 
from  all  claim  in  respect  thereof! 

The  cause  again  coming  on  for  hearing,  it  was  pro- 
posed to  read  Wedd^s  evidence  in  support  of  the  Plain- 
tiffs' case.  The  bill  having  been  filed  in  1842,  Lord 
DenmarCs  Act  (6  &  7  Vict*  c.  85.),  which  passed  on  the 
22nd  of  ^f/^5/ 1843,  was  inapplicable. 

Mr.  KindasleT/f  Mr.  JF.  T.  S.  Daniel^  and  Mr.  Smytke, 
for  the  Defendants,  the  executors  of  Nash.  The  evi- 
dence of  fVedd  is  inadmissible.  This  is  a  joint  contract, 
and  the  witness  is  directly  interested  in  making  out  the 
Plaintiffs'  case.  The  effect  of  his  evidence  is  to  draw 
a  third  party  into  a  losing  concern,  and  make  him  re- 
sponsible for  a  great  portion  of  the  loss  to  the  exon- 
eration of  the  witness. 

The  danger  of  allowing  a  Plaintiff  to  make  out  his 
case  by  these  private  contrivances  is  obvious.  By  such 
an  arrangement  between  a  Plaintiff  and  an  insolvent 
Defendant,  any  responsible  Defendant  may  be  made 
liable* 

-X  8  The 
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1847.  The  release  and  disclaimer  do  not  refiere  the  case 

from  the  di£5culty,  for  it  is  impossible  to  say  what  ques- 
tions may  arise,  or  how  the  rights  and  liabilities  of  the 
several  parties,  as  against  one  another,  may  ultimately 
turn  out 

Mr.  BoupeU  and  Mr.  PiggMf  for  the  Plaintifis,  canircL 
The  Defendant  fVedd  is  a  competent  witness  for  the 
purpose  for  which  his  evidence  has  been  tendered.  The 
Plaintifis,  who  have  both  examined  and  released  him, 
are  debarred  from  obtaining  any  relief  against  him: 
consequently,  by  proving  a  partnership,  he  can  relieve 
himself  from  no  responsibility,  for  he  has  none.  On  the 
other  hand,  he  has  disclaimed  all  right  as  against  the 
Plaintifis  and  his  co^Defendants:  he  therefore  can  obtain 
no  advantage  by  the  establishment  of  the  partnership. 

The  rule  is,  that  to  disqualify  a  witness,  you  must 
shew  that  he  will  derive  some  direct  benefit  from  the 
decree.  Here  the  decree  might  be  a  prejudice,  but  it 
certainly  cannot  prove  a  benefit  to  the  witness,  even  in- 
directly. 

Blackett  V.  Weir  (a),  Tca^lor  v.  Cohen  (6),  Hudson  v. 
Robinson  (c),  Wilson  v.  Hirst,  {d) 

Mr.  Kinderdeyy  in  reply. 

Phil,  on  Ev.  (8th  ed.)  124.,  1  Stark,  on  Eoid.  106:, 
Carter  v.  Hawletf  (^),  were  also  cited. 

The  Master  of  the  Rolls.    I  will  look  at  the  cases. 


The 


(a)  5B.^  Cr.  385.  (d)  4  J.  J-  Ad.  760. 

(b)  4  Bing,  53.  (e)  2  Amhlcr,  583.  note. 

(c)  4iM.^S.  475. 
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Mmk2i.        The  Mastbb  tfthe  Rolls.  184.7. 

This  case  stood  over,  in  order  that  I  might  consider  Hills 
an  objection  which  was  taken  to  reading  the  depositions  ^ash. 
of  a  witness.  In  this  suit  the  Plaintiffs,  alleging  that 
they  were  engaged  in  a  joint  mercantile  adventure  with 
two  Defendants  and  a  deceased  person,  of  whom  the 
other  Defendants  are  executors,  filed  this  bill  for  the 
recovery  of  contribution  for  an  alleged  loss  in  the  ad- 
venture. The  Plaintiffs  propose  to  read  the  evidence  of 
one  of  the  Defendants,  who  admits  that  he  was  a  party 
to  the  adventure,  but  who  was  settled  with  and  released 
by  the  Plaintiffs,  and  who  also  disclaims  all  demands 
against  the  Plaintiffs  and  the  other  Defendants.  An 
objection  having  been  taken  to  the  reception  of  the  evi- 
dence by  the  Defendants,  the  executors  of  the  deceased 
person,  the  question  is,  whether  the  evidence  ought  to 
be  received.  If  this  were  a  legal  demand  against  one  of 
several  partners  by  a  person  not  himself  a  partner,  the 
cases  of  Blackett  v.  Weir  and  Taylor  v.  Cohen  would 
shew,  that  a  witness,  admitting  himself  or  proved  to  be 
a  partner,  mighty  notwithstanding  his  own  liability,  be 
examined  at  law  for  the  Plaintiff  to  prove  the  liability 
of  the  Defendant.  In  equity,  a  Defendant  may  be  ex- 
amined under  an  order  saving  just  exceptions ;  and  the 
principle  on  which  the  decisions  at  law  are  founded, 
seems  to  me  to  be  applicable  to  this  case  in  equity. 
What  is  the  liability  of  the  proposed  witness  ?  The 
Plaintiffs  have  released  him,  and  can  have  no  relief 
against  him ;  but  if  the  Plaintiffs  succeed  in  the  suit, 
and  the  proposed  witness  became  liable  to  contribute 
to  the  payment  which  his  co-Defendants  might  have  to 
makcf  then  it  would  be  to  his  interest  to  defeat  and  not 
to  support  the  Plaintiffs'  case*  It  is  proposed  to  ex- 
amine him  against  his  interest,  and,  if,  upon  the  investi- 
gation,  it  should  appear,  that  profit  and  not  loss  has  been 
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produced  by  the  adventurei  the  witDess»  proving  the 
partnership^  has  disclaimed  all  right  to  share  with  the 
other  Defendants  in  the  profits.  The  question  to  be 
tried  relates  to  the  obligation  of  the  parties,  against 
whom  the  evidence  is  proposed  to  be  read,  under  the 
contract  and  the  result  of  the  transaction  when  brought 
to  a  close ;  and  it  does  not  appear  to  me,  that  the  fact 
of  the  Plaintifi*s  being  partners  in  the  adventure,  makes 
any  difference  in  the  rule  which  has  been  admitted  at 
law  in  cases  of  joint  responsibility.  I  therefore  think 
that  1  must  receive  the  evidence. 


March  12. 

AprUU. 

May  K 

A  PlaiDtiff 
sued  to  re- 
cover a  large 
unliquidatetl 
Bum  due  to 
her  testatrix, 
but  the  stamp 
on  the  probate 
did  not  cover 
the  amount 
claimed. 
Held,  that  the 
Plaintiff  could 
not  obtain  a 
decree  even 
for  accounts 
and  inquiries, 
until  the  pro- 
bate had  been 
properly 
stamped.  The 
cause  stood 
over,  and  the 
Commissioners 
stamped  the 
probate  and 
gave  credit  for 
the  duty. 


I 


HOWAIID  V.  PRINCK 

N   this  case,  reported  atUe  (a),  another  point  was 
raised. 


The  Plaintiff,  Mrs.  Howard^  by  her  bill,  claimed 
through  Lady  Bolton^  whose  executrix  she  was,  a  sunt 
specifically  mentioned  in  the  bill,  amounting  to  8000/. 
On  production  of  the  probate,  it  appeared  to  bear  a 
common  stamp  for  100/.,  and  not  the  ad  valorem  duty  on 
the  sum  sought  to  be  recovered  by  the  suit.  . 

Mr.  Licyd  and  Mr.  Heatk/Uld^  on  behalf  of  some 
of  the  Defendants,  objected  that  the  probate  could  not 
be  given  in  evidence,  it  not  being  properly  stamped. 
They  cited  Catr  v.  llabcrts  (6),    Nail  v.  Punter  (c), 

Jones 


(a)  Page  S04. 
\b)  2B.^  Ad.  00:r 


(r)  5  Simom,  563. 
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Jones  V.  Hawelk  (a).  Christian  v*  Devereux  (&)»  and 
KiUock  v«  Greg.(c)  And  see  Hunt  v»  Sievais  ((/)»  37 
G^.  S.  c.  19.  5.  S.  &  55  Geo.  3.  r.  184.  «.  8* 

Mr.  Kindersley  and  Mr.  WJntbreadj  for  the  PlaintiiF, 
argued,  that  the  stamp  was,  for  the  present  purpose, 
sufficient ;  for  the  demand  of  the  Plaintiff  was  not  of  a 
fixed  liquidated  amount,  but  for  an  uncertain  sum 
dependant  on  the  result  of  accounts  and  enquiries,  and 
that  it  was  impossible,  therefore,  to  say  what  might 
ultimately  be  recoverable;  that  the  Plaintiff  now 
merely  asked  accounts  and  enquiries,  and  that  it  would 
be  sufficient  to  get  the  probate  stamped  for  the  full 
amount,  when  the  amount  of  charge  had  been  ascer- 
tained, and  before  the  Court  was  called  on  to  make  a 
decree  for  payment. 

The  Master  of  the  Rolls  reserved  the  point. 
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The  Master  of  the  Rolls  again  mentioned  the  case, 
observing  that,  if  he  found  himself  obliged  to  allow  the 
objection  he  should  do  so  with  regret;  and,  after  refer- 
ing  to  the  case  of  TTiynne  v.  Prothero  (^),  he  enquired 
how  the  objection  had  been  dealt  with  in  the  answer. 

Mr.  Liojfd.  The  answer  of  Prifice  states  that  the 
stamp  is  only  on  100/* 

The  Master  of  the  Rolls. 

Let  the  case  be  mentioned  again  on  Saturday  next. 


April  24. 


The 


(a)  2^Btfrr»349. 
(h)  12  S'uttont,  264. 
(c)  Refenred  to  in  2  Hare, 
p.  354, 


(d)  3  TaunL  1 13. 

(e)  2M.^  Set.  553. 
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May  U 


The  Master  of  tie  Rolls. 

I  am  strongly  impressed  with  the  hardship  of  this 
case.  It  comes  to  this :  the  Plaintiff  is  the  executrix 
of  a  deceased  party,  and  it  is  necessary  to  take  an  ac- 
count of  what  is  due  to  the  deceased;  but  the  stamp 
on  the  probate  is  not  adequate  to  the  amount  claimed 
by  the  biU.  I  am  of  opinion  that  there  must  be  a  proper 
stamp  affixed  to  this  probate,  and  that  I  cannot  allow 
this  case  to  proceed  until  a  proper  stamp  has  been 
placed  on  it.  I  hope,  however,  that  every  accommo- 
dation will  be  given  at  the  stamp  office  in  this  case. 


May  S9. 


Mr.  Kindersley  stated,  that  the  commissioners  of 
stamps  had  granted  the  necessary  stamp  to  cover  8000/. 
on  credit  (a),  and  on  giving  the  proper  security.  The 
cause  then  proceeded. 


(a)  Seetbe55(;.3.  c,  184.f.4^. 
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SEWELL  w.  DENNY.  ApHii. 


THE  testator  in  this  case  devised  his  real  estate  to  A  testator  de- 
.....  vised  his  real 

trustees  and  their  heirs»  on  trust  to  manage  or  estate  to 

receive  the  rents,  and  to  sell :  and  he  bequeathed  to  ^™»tecs  in  fee 

.    ^  to  accumulate 

them  his  personal  estate»  upon  trust,  to  mvest  the  re-  until  the 

aidue  of  hU  property,  « in  order  that  the  same  might  J? ^°^4£f 

iiccumulate  as  much  as  possible,  until  payable  to  the  twenty-one, 

l^atees  thereof,  thereinafter  mentioned.     And  upon  ^i^dei" 

Airthev  trust,  that  they  or  he  should  pay  unto^each  child  After  the  ex- 

cf  his  niece,  Sarah  Sewell,  that  should  live  to  attain  the  uirenty-one 

age  of  twenty-one*  years,  whether  by  her  then  present  ?!?"**?^ 

or  any  future  husband,  the  sum  of  500/.  sterling,  upon  youngest  child 

his  or  her  attaining  that  age,  without  any  interest  for  *'^°®" 

the  same  in  the  meantime.     And  upon  further  trust,  the  heir  of 

that  they  or  he  should  pay  and  divide  the  rest  and  d^^l^HeM 

residue  of  the  said  accumulated  trust  fund,  unto  and  ^^'^^  the  for- 

equally  between  all  the  children  of  his  said  niece  who  muktion  sub- 

should  attain  the  age  of  twenty-one  years,  the  share  of  f  ®94^f  toi^e 

each  of  them  to  vest  and  become  a  disposable  interest  being  in  the' 

upon  attaining  the  said  age,  but  not  to  be  paid  or  pay-  "hatter  ^ter- 

able  until  the  youngest  of  them  should  arrive  at  that  est,  passed 

age^  and  no  one  of  them  be  remaining  living  under  the  ^naTrepre- 

same  age.''  sentatives  of 

the  heir  of  the 
testator. 

The  testator  died  in  1818,  Jeaving  his  niece^  Sarah 
Sendl^  his  heiress  at.  law. 

In  1829,  the  twenty-one  years  allowed  by  the  Thel- 
bisson  Act  {a)  for  accumulation,  expired.     In  1845 

Sarah 

(a)  40(r.3.  C.96. 
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1847.       Sarah  Sewell  diedi  and  at  the  present  time  her  youngest 
childi  born  in  1829,  bad  not  attained  twenty-one. 

A  question  arose,  whether  the  heir  at  law  of  Sarak 
SevoeUf  or  her  administrator  (her  husband)  was  entitled 
to  the  rents  of  the  real  estate  accruing  after  the  expira- 
tion of  the  twenty-one  years,  and  before  her  youngest 
child  attained  twenty-one. 

Mr.  Ditiier  and  Mr.  Sidebottom  argued,  that  the 
whole  excess  of  accumulation  belonged,  at  first,  to  the 
heiress,  Sarah  Sewell^  but,  that  being  a  chattel  interest 
determinable  on  the  youngest  child  attaining  twenty- 
one,  she  took  it  as  personal  estate,  and  that  on  her 
death  it  passed  to  her  legal  personal  representative  and 
not  to  her  heir  at  law.  Smith  v.  Claxion  (a),  Levet  v. 
Needham.  (6.) 

Mr.  Rogers  did  not  dispute  that  the  legal  personal 
representative  of  Sarah  SeweV  was  entitled  to  the  rents 
which  accrued  during  her  life ;  but  he  argued,  that  the 
effect  of  the  TheUusson  Act  was  to  strike  the  direction 
to  accumulate  out  of  the  will  {Eyre  v.  Manden{c)\ 
and  to  allow  the  whole  excess  of  accumulation  beyond 
twenty-one  years  to  descend  to  the  testator's  heir  as 
realty ;  and  that  on  her  death  the  future  rents  retained 
the  same  quality  of  realty,  and  descended  to  her  heir. 

He  argued  that  Levei  v.  Needkam  (&}  was  not  a  case 
under  the  TheUusson  Act,  and  that  there  a  chattel 
interest  had  expressly  been  created- 


Mr.  Lcwai  for  trustees. 


Mr. 


(a)  4  Maddoch,  484.  (c)  2  Keen,  564.,  and  4  Mjfh 

{b)  2  Vernon,  138.  ^  Or.  ?31. 
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Mr.  Birkbeck  for  other  parties* 

Mr.  Kindenley  in  reply. 

Hie  Master  of  the  Rolls. 

,    I  think  the  interest  taken  by  the  testator's  heiress  was 
only  a  chattel  interest. 

The  testator  devised  the  rents  to  accumulate  until 
the  youngest  child  attained  the  age  of  twenty-one,  and 
the  period  allowed  for  accumulation  expired  before 
that  event*  The  act  requires  you  to  strike  out  of  the 
will  the  excess  of  accumulation,  and  the* consequence 
is,  that  the  heir  at  law  of  the  testator  takes,  as  undis- 
posed of,  the  rents  accruing  beyond  the  time  allowed 
and  until  the  youngest  child  attains  twenty-one.  But  I 
am  of  opinion,  that  this  was  but  a  limited  and  chattel 
interest,  which,  on  the  death  of  Mrs.  Sewell,  passed  to 
her  personal  representative. 


SIT 


1847. 


Note.  —  By  the  decree,  the  accumulations  from  May  1839  to 
March  1846  were  ordered  to  be  paid  to  Mr.  Sewell,  the  Burviving 
husband  and  administrator  of  Sarah  Sewell;  but  he  waived,  in  favour 
of  his  childreot  his  right  to  the  future  accumnlations. 


■•-*^ 
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April  17.  28. 


A  railway 
company, 
without  the 
leave  of  the 
Court,  took 
proceedings 
under  the 
Lands  Clauses 
Consolidation 
Act,  to  take 
possession  of 
lands  in  the 
possession  of 
the  Heceiver 
under  the 
Court.    Oq 
an  ex  parte 
motion  they 
were  re- 
strained* 


TINK  V.  RUNDLE. 

T_  f 

HE  infant  Plaintiff  was  entitled  for  life  to  certain 
freehold  and  leasehold  property  which  was  in  -the 
possession  of  the  Receiver  appointed  by  the  Court 

The  South  Devon  Railway  Company  being  in  want 
of  part  of  the  leasehold  for  their  Sutton  Pool  branch,  a 
petition  was  presented  to  the  Master  of  the  Rolls,  who 
made  an  order  referrihg  it  to  the  Master  to  ascertain 
what  ought  to  be  done  with  respect  thereto,  and  per- 
mitting the  Railway  Company  to  go  in  and  lay  pro- 
posals before  the  Master  for  the  acquisition  of  such 
land.  The  solicitors  for  the  Railway  Company  came 
in  before  the  Master,  and  the  Master  directed  the 
Company  to  lay  a  state  of  facts  and  proposak  before 
him.  Some  correspondence  passed  with  respect  to  the 
proposals;  but  nothing  was  done  further  before  the 
Master. 


Afterwards,  the  Company  required  a  part  of  the  free* 
hold  property  for  their  Mill  Bay  branch,  and,  after  some 
correspondence,  they  stated,  **that  they  found  them- 
selves compelled,  in  order  to  avoid  the  most  serious 
injury  from  the  suspension  of  the  works,  to  resort  to  the 
process  authorised  by  the  Lands  Clauses  Consolidation 
Act,  1845  (a),  to  obtain  possession  of  the  said  land/' 

■ 

Accordingly,  and  without  the  leave  of  this  Court,  they 
summoned  the  trustees  before  the  Justices,  to  shew  cause^ 

on 


(a)  8  &  9  FJc/.  c.  18.  i .  85. 
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Sid 


on  the  19th  day  of  Aprilf  why  the  Justices  should  not        1847» 
appoint  a  practical  surveyor  to  assess  the  yalue  of  the     ^^^^^ 
land.  V. 

RUMDIiB. 

*     • 

Mr.  JV»  M.  James  now  moved»  expariCf  for  an  injunc-    ' 
tion  to  restrain' the  Company  from  taking  proceedings 
to  obtain  possession  of  the  property. 

The  Ma8T£R  of  the  Rolls,  considering  that  the  Com- 
pany were  interfering  wifh  the  possession  of  the  Re- 
ceiver without  leave  of  the  Court,  enjoined  the  Com- 
pany *'  from  taking  any  proceedings  towards  taking  the 
possession  of  the  piece  of  land  &c  under  the  Lands 
Clauses  Consolidation  Act  until  further  order,  with 
leave  for  them  to  move,  on  Tuesday  the  20th  instant, 
to  discharge  the  order,  or  obtain  any  other  order  as 
they  might  be  advised  to  apply  for,  without  further 
notice  to  the  appIicanU" 


The  case  was  mentioned  again,  when  an  arrangement       Jpril  28. 
was  come  to  between  the  parties. 

Mr.  JFT.  jif.  Jamf5  for  the  Plaintiff. 


Mr.  Osborne  for  the  Company. 
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JprU  87,  88, 

89. 

Augutt  3. 


WILD  p.  LOCKHART. 
LEE  V.  LOCKHART. 


rpHE  suit  of  Wild  V.  Lockhart  was  instituted  by  the 
■*■    PlaintifT,  for  the   redemption  and   foreclosure  of 


A  decree  for 

sale  of  an 

encumbered 

estate,  does      certain  mortgages  affecting  the  estates  settled  on  the 

alter  the  rights  niarriage  of  Mr.  and   Mrs.  Caijoihorne.     The  object  is 


of  parties. 
A  mort- 
gagee of  es* 
tates  on 
which  the  in* 
cumbrances 
were  numer- 
ous and  of  a 
complicated 
nature,  filed  a 
bill  for  fore- 
closure and 
redemption, 
and,  by  con- 
sent, tne 
estate  was 
sold.    Held, 
that  the  costs 
of  sale  ought 


stated  to  have  been  to  obtain  payment  of  the  incum- 
brances. 


The  incumbrances  were  numerous  and  of  a  compli- 
cated nature,  and,  by  the  decree  made  on  the  18th  of 
February  18S4,  after  directing  certain  enquiries  and 
accounts  to  be  made  and  taken,  it  was,  by  consent, 
ordered,  that  the  estate,  hereditaments,  and  premises 
in  the  pleadings  mentioned  should  be  sold  before  the 
Master,  and  the  money  to  arise  from  the  sale  was  to  be 
paid  into  Court,  and  all  proper  parties  were  to  join  in 
conveying  the  estates.  And  the  Master  was  to  ascer- 
^otio^^M^  tain  the  value  of,  and  distinguish  the  amount  of  money 
place,  out  of  arising  from,  the  sale  of  the  respective  estates,  having 
f'^^cfT^  regard  to  the  incumbrances  thereon  respectively^  And 
that  the  '  all  such  sales  were  to  be  without  prejudice  to  any  ques* 
^^®J^^^"*  tions  which  might  arise  respecting  the  debts,  charges, 
of  each  separ-  mortgages,  and  incumbrances,  or  their  respective  priori- 
a^SS'    ^^  <>'  »he  apportionment  of  the  purchase  monies. 

ought  to  be 
treated  in  the 
same  manner 
as  the  estate 
itself  would 
have  been, 
and  that  the 
mortgagees 

ought  to  be  paid  their  principal,  interest,  and  costs,  according  to  their  respective 
priorities. 


The  estates  were  sold  under  the  decree,  and  the 
Master,  by  his  report  dated  the  4>th  day  of  August  1846, 
certified  and  found,  what  were  the  several  mortgages 

and 
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and  incumbrances  aflfecting  the  estate,  and  their  re- 
spective priorities,  and  what  was  due  upon  them 
respectively. 

The  first  incumbrance  was  due  to  the  Plaintiff:  it 
amounted  to  the  sum  of  1 500/.,  and  at  first  extended 
over  the  whole  of  the  settled  estates,  parts  of  which  were 
afterwards  released  from  it. 

The  second  incumbrance  as  to  the  parts  which  con- 
tinue to  be  charged  with  the  1500/.,  and  the  first  in- 
cumbrances as  to  the  parts  released  from  the  charge, 
consisted  of  certain  debts  secured  by  a  deed  of  the  21st 
o^  June  1797.  The  Master  called  this  the  first  incum- 
brance subject  to  the  1500/. 

There  were  various  incumbrances  due  to  persons  of 
the  name  of  WrigJd^  Thexton  and  HodgkinsoUj  and  the 
executors  of  BtdtU^  which  were  found  to  be  the  second 
incumbrances  on  the  various  portions  of  the  settled 
estates  released  from  the  first  charge  of  1500/. 

The  Plaintiff  was  found  to  be  the  third  incumbrancer 
on  the  same  portions  of  the  estate,  and  the  second  in- 
cumbrancer on  the  remainder  of  the  settled  estates,  of 
which  the  legal  estate  was  outstanding  in  trustees,  and 
on  those  parts  of  the  settled  estate  of  which  the  legal 
estate  had  become  and  was  vested  in  the  Plaintiff  Mary 

wad. 

And  the  report  stated  other  subsequent  incum- 
brances. 


821 


1847. 


Wild 

r. 

LOCKHAKT. 


There  was  no  question  as  to  the  incumbrances  or 
their  priorities;   but  a  question  was  made  as  to  the 

9 

mode  of  paying  the  costs  of  the  sale  and  the  costs  of 
Vol.  X.  y  the 


$22 


1847. 
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the  incumbrancers  parties  to  the  suit.  On  the  part  of 
the  Plaintiff,  it  was  proposed,  that  the  costs  of  the  sale 
should  be  paid  out  of  the  whole  of  the  fund  in  Court 
arising  from  the  sale  of  the  settled  estates ;  and  should 
be  apportioned  among  the  several  parties,  in  proportion 
to  the  respective  amounts  of  their  charges,  or  to  the 
amounts  of  the  monies  arising  from  the  estates  respec- 
tively  charged,  and  that  each  party  should  then  take 
the  fund  arising  from  his  own  security,  and  pay  his 
own  costs. 


It  was  argued,  that  the  sale  having  been  made  by 
consent,  all  parties  must  be  deemed  to  have  considered 
it  to  be  for  their  common  benefit  to  have  consented  that 
it  should  be  made  at  their  own  common  expense. 

On  the  other  hand,  it  was  contended,  that,  having 
regard  to  the  incumbrances,  which   (except  as  to  the 
1500/.}  were  prior  to  the  Plaintiff,  it  was  for  the  benefit 
of  the  Plaintiff,  and  at  her  instance,  that  a  sale  was 
applied  for  and  obtained :  that  a  decree  for  the  sale  of 
an  incumbered  estate  does  not,  of  itself,  alter  the  rights 
of  the  parties:  that  this  decree  was  expressly  made 
without  prejudice  to  any  question  respecting  the  debts, 
charges,  mortgages  and  incumbrances,  or  their  respec- 
tive priorities,  or  the  apportionment  of  the  purchase 
money  ;  and  that  if  any  thing  more  than  a  substitution 
of  the  purchiise  money  for  the  estate  sold  had  been 
intended,  it  ought  to  have  been  provided  for  in  the 
decree. 

Mr.  Turner  and  Mr.  Hare^  for  the  Plaintiff. 


Mr.  KindersUyt  Mr.'Gardner^  Mr.  RascAj  Mr.  Osborne^ 
Mr.  Elmsley^  Mr.  Sideboitomj  Mr.  Ltlile^  Mr.  Chapman^ 
Mr.  Geldart,  Mr.  Shaptery  Mr.  William  Morris 

Mr. 
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Mr.  Turner,  in  reply.  1847. 


Hepaxnih  v.  Heslop  (a),    Upperton  v.  Harrison  (i), 
Aldndge  v.  W?rfiroo*  (c),  fi/ini^s  v.  Racsier(d),  Kenebel     ^^»»*"' 
V.  Scrqflon  {e\  JUpptng  v.  Power  (g),  7¥/2^  v.  Dizvrs  (A), 
Appleby  ▼•  Z)ti^^  (f )  were  cited. 

7%^  Master  of  the  Rolls. 

There  is,  I  think,  sufficient  authority  for  the  proposi- 
tion, that  a  decree  for  sale  of  an  encumbered  estate  does 
not,  of  Itself,  alter  the  rights  of  parties.  If  there  had  been 
no  such  sale,  each  mortgagee  would,  according  to  the 
order  of  his  priority,  have  received  his  principal,  interest, 
and  costs,  or  by  foreclosure  have  obtained  the  estate 
itself.     And  considering  the  purchhse-money  as  substi- 
tuted for  the  estate,  there  seems  no  sufficient  reason  for 
diminishing  it  by  deducting  from  it  a  proportionate  part 
of  the  costs  of  sale.    The  sale  was,  indeed,  consented  to 
by  the  mortgagees ;  and  it  may  have  been  for  their  benefit 
or  convenience;  but  it  was  also,  and  probably  much 
more,  for  the  benefit  or   convenience  of  subsequent 
incumbrancers,  who  might  not  be  able  to  redeem  prior 
incumbrances,  and  had  otherwise  no  prospect  of  deriv- 
ing any  benefit  from  any  surplus  of  the  purchase-money 
arising  from  the  sale  of  any  portion  of  the  estate  charged 
with  prior  incumbrances.     I  think,  therefore,  that  the 
money  arising  from  the  sale  of  each  separately  incum- 
bered estate  ought  to  be  treated  in  the  same  manner 
as  the  estate  itself  would  have  been ;  and  that  the  mort- 
gagees ought  to  be  paid  their  principal,  interest,  and 
costs,  according  to  their  respective  priorities,  and  that 

the 

(a)  3Hare,iS5,  (e)  13  Vesey^ZlO. 

Qi)  7  Smorn,  444.  (g)  1  Hare,  405. 

(c)  6  Beav.  188.  (A)  15  Ftnir,  447.  pi.  10. 

(<0  lY.i  C.  (C.  C),  401.  (0  1  PAt%w,  278. 
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Wild 

V. 
LOCKHART. 


the  costs  of  the  sale  ought  not  to  be  paid,  in  the  first 
place,  out  of  the  general  fund.  To  support  this  claim, 
I  think  there  ought  to  have  been  a  special  direction  in 
the  decree. 


30,  31. 
June  8. 

The  wife's 
equity  to  a 
settlement  at- 
taches to  her 
life  interest. 

The  income 
of  wife's  pro- 
perty, being 
choici  in 
action,  and 
not  possessed 
or  reduced 
into  posses- 
sion m  the 
lifetime  of 
her  husband, 
belongs  to  the 
wife  by  sur- 
vivorship and 
not  to  the 
representa- 
tives of  the 
husband  cr 
his  assignee. 


WILKINSON  V.  CHARLESWORTH.  (a) 
MARSACK  V.  LYSTER. 

rilHESE  cases  were  unconnected  with   each  other, 
but,  involving  similar  points,  the  Court  delivered 
one  judgment  only,  applicable  to  both  cases. 

Mr.  Lowndes  J  Mr.  Turner,  Mr.  Kinderdey^  Mr.  Farrer^ 
Mr.  Roupellf  Mr.  Jackson,  Mr.  Slinion,  Mr.  Moxon,  and 
Mr.  Sidebotiom,  appeared  for  several  parties^ 

Davenport  v.  Bishopp  (i).  Pierce  v.  Thomtly  (c), 
Vavghan  v.  Buck{d\  Murray  v.  Lord  Elibank(e),  EU 
Ihon  V.  Elwin  (g),  Le  Vassetir  v.  Scratton  (A),  AsJily  v. 
Ashby{j\  Molonyv.  Kainedy[k\  Macatday\.  Philips  {I); 
and  see  Johnsione  v.  Lumb{m),  Elliott  v.  Cordell^n), 
Stanton  v.  HalL  (o) 


The 


(a)  Reported  in  1  Keen^  63.^ 
under  the  title  of  Malcolm  v. 
Charlesworth, 

(b)  2  r.  *  Col.  (C.  C.\  451., 
and  1  PhUlipi,  698. 

(c)  2  ^mont,  167. 
Id)  13  Simmu,  404. 

\e)  10  Vescy,  84.,  IS  Vet.  1., 
and  14  Va.  496. 


{g)  13  5ifinoit#,  309. 
(Ji)  U  Simons,  116. 
(0  I  CoUyer,  549. 
(k)  \0Simont,26^ 
(0  4  Vei.  15. 
(m)  15  Simons,  308. 
(»)  5  Mad.  149. 
(n)  2  J7taf.  4*  Jlf.  175. 
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The  Master  of  the  Rolls. 

In  the  case  of  Marsack  v.  Lyster^  the  personal  repre- 
sentative oF  Mr.  Lyster^  who  died  leaving  his  wife 
surviving  him,  claims  to  be  entitled  to  the  income  of 
her  life  estate  in  certain  funds  which  accrued  due  in  her 
lifetime. 


1847, 


Wilkinson 

Ghaiilb8« 
woaTH* 


In  the  case  of  Wilkinson  v.  Charlesworth,  Elizabeth 
Wilson^  a  cestui  que  trust  under  an  assignment  made 
by  John  Byng  Wilkinson^  claims  to  be  entitled  to  the 
interest  which  accrued  due  in  his  lifetime,  upon  the 
portion  or  fortune  to  which  he  was  entitled  in  her  right. 

In  this  case,  as  in  the  former  case  oF  Marsack  v. 
Lofsterj  it  was  argued,  that  the  wife's  equity  for  a  settle- 
ment does  not  extend  to  a  life-interest  to  which  her  hus- 
band is  entitled  in  her  right.  Upon  this  I  need  only 
observe,  that  the  contrary  has  been  held  in  Pryor  v. 
Hill  (a),  Jacob  v.  Amyatty  reported  in  the  note  to  Beres^ 
ford  V.  Hobson  (i)  and  Wright  v.  Motley  (c),  and  that  it 
has  been,  as  far  as  I  know,  the  constant  practice  in  this 
Court  to  give  effect  to  the  equity  of  the  wife  in  respect 
oF  her  liFe  interests. 


In  both  Marsack  v.  Lyster  and  Wilkinson  v.  Charles^ 
worth  it  was  contended,  that,  if  the  wife  lives  with  the 
husband,  and  is  maintained  by  him,  he  is  absolutely 
entided  to  her  income  accruing  due  in  her  lifetime; 
thatf  in  the  absence  of  proof  to  the  contrary,  it  ought  to 
be  presumed  that  he  maintains  her,  and  that,  performing 
the  obligation  contracted  by  his  marriage,  he  is  to  be 
considered  as  absolute  purchaser  of  her  income,  and 
that  a  Court  of  equity  ought  not  to  prevent  his  enjoy- 
ment 
(c)  11  r«.  12. 


(a)  4  BrownU  C.C.  139. 

(b)  I  Mad(L  376.  n. 
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ment  of  it.  It  was  further  contended,  that  if  the  hus- 
band dies  before  he  has  received  or  reduced  into  pos- 
session the  interest  or  income  which  became  due  in 
bis  lifetime,  bis  personal  representative  is  entitled  to  it 
against  the  claims  of  the  surviving  wife. 


The  whole  argument  is  at  variance  with  the  ordinary 
practice  of  this  Court.  When  a  husband  applies  for 
payment  of  money,  either  principal  or  interest,  to  which 
be  is  entitled  in  right  of  his  wife,  the  first  questions  are, 
whether  the  money  for  which  he  asks  is  subject  to  any 
settlement  already  made,  and  if  not,  whether  the  wife 
consents  to  the  payment  desired  being  made  to  her  hus- 
band ;  if  she  does  not,  the  next  question  is,  what  set- 
tlement should  be  made  ?  and  if  necessary,  it  is  referred 
to  the  Master  to  enquire  into  the  subject.  Except  under 
special  circumstances,  she  has  not  been  held  entided  to 
have  the  whole  of  the  capital  fund  settled  upon  herself 
and  her  children,  or  to  have  the  whole  of  her  income 
secured  to  be  paid  to  herself  alone,  wholly  excluding 
the  husband ;  and  there  may  be  cases,  in  which,  under 
tlie  circumstances,  she  may  not  be  held  entitled  to  have 
any  settlement  made  out  of  the  particular  fund  in  ques- 
tion. The  amount  or  proportion  of  the  sum  to  be  set- 
tled or  secured  is  not  subject  to  any  fixed  rule,  although 
it  seems  not  unusual  to  agree  to  a  certain  proportion. 

But  the  title  of  the  husband  having  been  considered 
subject  to  the  wife's  equity  for  a  settlement,  the  matter 
is  always  enquired  into ;  and  this  is  so  much  the  prin- 
ciple on  which  the  Court  acts,  that,  till  the  occurrence  of 
the  case  now  before  me,  and  the  case  of  Marsack  v. 
Lyster^  I  do  not  recollect  any  instance  of  its  being  dis- 
puted before  roe. 


The 
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The  only  two  cases  referred  to  at  the  bar  were 
Macaiday  v.  Philips  (a)  and  Vaughan  v.  Buck  (b) ;  but 
the  cases  of  Bond  v.  Simmons  (c)  and  SleecA  v.  7%o- 
rington  {d)  may  be  thought  to  bear  on  the  subject; 
and  I  think  it  probable  that  the  observations  of  Lord 
Hardwicte  in  Bond  v.  Simmons^  and  of  Sir  Thomas 
Clarke  in  Sleech  v.  Torrington^  as  well  as  the  order  of 
Lord  AlvanUy  in  Macaiday  v.  Phillips^  were  all  of  them 
founded  on  the  notion  which  has  since  been  overruled, 
that  the  life  interest  of  the  wife  was  not  a  subject  upon 
which  her  equity  for  a  settlement  could  attach.  It 
seems  to  have  been  the  opinion  of  Lord  Alvanl^yy  and 
in  Wright  v.  Morley  (^),  Sir  William  Grant  says,  that 
Lord  Alvanky  would  have  admitted,  as  a  general  pro- 
position (subject  of  course  to  exceptions),  that,  when  the 
property  of  the  wife  consisted  only  of  a  life  interest,  the 
husband  would  be  entitled  to  that,  in  her  right,  without 
making  a  settlement.  But  considering  it  to  be  now  settled, 
that  the  husband  is  not  entitled  to  his  wife's  life  interest, 
otherwise  than  subject  to  her  equity  for  a  settlement,  I 
find  nothing  in  these  cases  to  induce  me  to  consider, 
that  the  ordinary  practice  of  this  Court  is  erroneous  as 
between  the  husband  and  wife  both  living. 


1847. 


Wilkinson 
Chablbs- 

WORTH. . 


I  have  read  the  papers  with  which  I  have  been  sup- 
plied in  the  case  of  Vaughan  v.  Buck^  which  is  reported 
in  IM  Sim^  404.,  and  also  a  copy  of  the  order  which  was 
made ;  and  if  the  order  was  right,  it  does  seem  to  be 
an  authority  for  the  proposition  stated  and  relied  on  in 
the  argument,  that,  whilst  the  husband  and  wife  are  both 
living,  the  husband,  maintaining  the  wife,  is  absolutely 

entitled 


(a)  4  Vei.  15. 

(b)  13  &m.  404. 

(c)  3  Atk.  20. 


{d)  2  Veu  Sen.  560. 
(tf)  11  Vet.  p.  17. 
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entitled  to  the  whole  of  her  income,  in  opposition  to  her 
claim  to  a  settlement  out  of  her  life  estate. 

As  the  case  occurred  during  the  lives  of  both  husband 
and  wife,  it  does  not  govern  the  point  which  I  have  now 
to  consider ;  and  I  should  have  wished  to  abstain  from 
expressing  any  opinion  upon  it;  but,  considering  how 
constant  the  practice  of  the  Court  has  been,  and  how 
frequently  the  question  may  be  raised,  I  feel  it  my  duty 
to  say,  that,  notwithstanding  the  case  of  Vaughan  v. 
Buckf  I  must  still  adhere  to  the  rule  which  I  consider 
to  be  established  in  such  cases. 


In  the  cases  now  before  me,  the  question  depends  on 
the  rule  of  this  Court  respecting  chases  in  action  of  the 
wife  not  reduced  into  possession  by  the  husband.  It 
was  argued,  that  if  the  husband  maintained  his  wife 
(which,  it  is  said,  I  ought  to  presume),  he  acquired  an 
independent  right  to  her  income  accrued  due  in  her 
lifetime,  and  that  any  arrears  passed  to  his  legal  personal 
representative  or  assignee  in  opposition  to  the  right  of 
the  surviving  wife. 

For  this  there  seems  to  be  no  foundation.  The  sums 
of  money  claimed  by  the  cestui  que  trust  under  the  hus* 
band's  assignment  were  choses  in  action  of  the  wife,  not 
possessed  or  reduced  into  possession  by  the  husband 
when  he  died.  And  I  am  of  opinion,  that  the  wife  be- 
came absolutely  entitled  to  them  by  survivorship;  and 
this  seems  to  be  in  conformity  with  the  case  of  Ellison 
v.  Elwin  and  many  preceding  cases. 
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FRIEND  V.  SOLLY.  m^7. 

July  29» 

rriHIS   suit  was  instituted  by  one  Plaintiff  against  In  the  tax- 

■*-    thirty  Defendants,  and  a  compromise  having  been  ^between'  * 

effected  before  hearing,  an  order  was  made,  by  which  it  solicitor  and 

was,  among  other  things,  referred  to  the  Taxing  Master  Taxing  Mast 

to  tax  all  parties  their  costs,  as  between  solicitor  and  had  disallowed 

#.  1      •  I  •  1  r        i_  !•  ^"®  costs  of 

client,  of  and  relating  to  these  suits,  and  for  the  applica-  two  counsel 

tion  for  several  orders  of  the  ISth  of  June  1842  and  in  several  ap- 

plications  to 

S 1  St  of  March  1843.  the  Court. 

The  Master, 

hairing  used 

This  was  a  petition  presented  by  two  of  the  Defend-  his  discretion^ 

ants,  stating  that  their  costs  had  been  taxed  at  102£,  ceededonany 

and  complaining  that  the  Taxing  Master  had,  on  three  general  prin- 
I'm  ..  .         i.iiT-^ri  ij  ciples,  a  peti- 

dinerent  petitions,   in  which  the  Defendants   Iiad  ap-  tion  to  review 

peared  as  respondents  by  two  counsel,  disallowed  the  the  taxation 
•^  ■  •'  ^  was  dismissed 

costs  of  one  of  such  counsel;  and  had  also  disallowed  with  costs. 

the  costs  of  a  brief  copy  of  the  pleadings,  which  had     i    J. 

been  made  after  publication  had  passed,  but  before  the  pared  for 

cause  had  been  set  down,  for  the  use  of  the  Petitioners*  publication 

counsel,  in  the  full  expectation  that  this  cause  would  and  before  the 

cause  had 

come  to  a  hearing.  been  set  down, 

and  which  be- 
came useless, 
The  first  of  the  three  petitions  had  been  presented  in  conse- 

by  other  parties  to  vary  an  order  for  payment,  by  some  Jonmromise 

other  Defendants,  of  a  sum  of  money  into  court.  before  hearing, 

disallowed  on 
taxation  as  be* 
The  second  petition  was  unopposed,  and  prayed  for  a  tween solicitor 

reference  to  the  Master,  to  see  if  the  proposed  com- 
promise would  be  for  the  benefit  of  the  parties  who 
were  infants ;  and  the  third,  which  was  likewise  unop- 

posed. 
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1847.        posed,  prayed  the  confirmation  of  the  Master's  report 
as  to  the  compromise  and  for  consequential  directions. 

Mr,  Turner  and  Mr.  G.  L.  Russell,  in  support  of  tliis 
petition  for  a  review  of  the  taxation.  It  has  been  heldi 
"  that  the  fact  of  a  petition  being  unopposed  is  not  of 
itself  a  su£5cient  reason  for  the  disallowance  of  the  costs 
of  two  counsel " :  Sturge  v.  Dimsdale.  (a)  Here  the  in* 
terest  of  the  Defendants  required  the  assistance  of  two 
counsel.  The  Plaintiff  has  been  allowed  two  counsel 
on  this  occasion ;  and  is  it  to  be  said^  that  a  Defendant's 
interest  is  to  be  less  protected  than  a  Plaintiff's? 

Mr.  IV.  T.  S.  Daniel,  contra.  The  Master  has  con- 
sidered all  the  circumstances,  and  exercised  a  sound 
discretion  in  the  disallowance  of  two  counsel.  He  con- 
sidered that,  as  the  Plaintiff  and  Defendants  had  similar 
interests,  and  were  represented  by  the  same  solicitor,  it 
was  unnecessary  to  instruct  two  counsel.  He  has  not 
proceeded  on  the  principle,  that  because  the  application 
was  not  opposed,  the  Petitioners  were  not  entitled  to 
two  counsel. 

As  to  the  copy  of  the  pleadings  he  thought  it  an  un- 
necessary expense,  as  the  cause  was  not  approaching  a 
hearing,  (b) 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  said  he  would  communi- 
cate with  the  Taxing  Master. 


The 

(a)  9  JSeavoHy  170. 

(6)  See  /» rv  PemUr,posi,  390. 
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July  29.  ,   7%e  Master  ^/A^  Rolls.  1847. 

'  I  find  that  the  Taxing  Master  exercised  his  discre- 
tion on  all  the  points  complained  of,  and,  therefore,  by 
the  rule  of  the  Court,  I  cannot  interfere,  and  the  peti- 
tion must  be  dismissed  with  costs. 

He  did  not  proceed  on  the  principle  that  two  counsel 
ought  not  to  be  employed  upon  an  unopposed  pro- 
ceeding, as  to  which  I  have  observed  already,  that  there 
are  many  consent  and  unopposed  cases  in  which  it  is 
necessary  for  the  Court  to  have  the  best  assistance  that 
counsel  can  afford. 


LORD  SUFFIELD  v.  BOND.  ^J^J^g- 

npHE  23rd  Order  of  October  1842  (a)  directs,  that  ^^^ied^„ 
-^  when  a  party  files  his  answer,  "  he  shall,  on  the  Saturday,  and 
same  day,  give  notice  thereof  to  the  solicitor  of  the  ^o  dissolve  the 

adverse  party.'*  iiyunction 

obtained  on 
the  same 

The  Plaintiff  in  the  present  case  had  obtained  the  of^^„^^^ 
common  injunction.     The  Defendant,  on  Saturday  the  answer  and  of 
24th  of  Aprik  filed  his  answer  and  obtained  the  order  ^^^^Ve^  J[" 
nisi  to  dissolve  the  injunction.     He  served  the  order,  Monday. 
and  gave  notice  of  having  filed  his  answer  on  Mon-  to^^schuge" 
day  the  26th  of  April.     Under  these  circumstances,  ^^^  ^^^^^  *»"'• 
the  Plaintiff  moved  to  discharge  the  order  nisi  on  the  finding  that 
ground  of  the  irregularity.  J*'®  Plaintiff 

^  ^  J  had  not  been 

prejudiced, 

Mr.  WiUcock  and  Mr.  Dickinson,  in  support  of  the  SS^i^bli" 

motion,  argued,  that,  as  the  General  Order,  requiring  made  the  De- 

fendant  pay 
•  notice  the  coitT' 

(a)  Ord.  Cm.  216. 
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1847*  notice  of  filing  an  answer  to  be  given  on  the  same  dayy 
had  not  been  obeyed,  the  order  nisi  was  irregulari 
being  founded  on  an  incomplete  answer. 

Mr.  Jiimer  and  Mr.  Toller^  for  the  Defendant,  did 
not  dispute  that  some  irregularity  had  accidentally  oc- 
curred, in  giving  notice  on  Monday  instead  of  on  Saiur^ 
datf:  but  they  contended,  that  it  was  not  of  such  a  nature 
as  to  be  material,  or  in  any  way  to  prejudice  the  Plaintiff. 
They  argued,  that,  though  the  General  Order  required 
that  notice  should  be  given  on  the  same  day,  yet  it  did 
not  declare  that  an  order  nisi  founded  on  an  answer  regu- 
larly filed,  but  of  which  notice  had  not  been  given  on 
the  same  day,  was  to  be  considered  as  irregular;  and 
they  said,  that  the  ordinary  practice  of  the  Court  shewed, 
that  it  was  regular  to  obtain  the  order  nisi  before  ser- 
vice of  notice  of  having  filed  the  answer,  for  generally 
the  notice  and  order  nisi  were  served  simultaneously. 

Mr.  WilkocJc,  in  reply.  It  is  most  material  that  the 
notice  required  by  the  2drd  Order  should  be  gfven  on 
the  same  day ;  as  in  the  instances  of  a  demurrer  or  plea, 
for  the  PlaintiiF  is  bound  to  set  them  down  within  a 
limited  period  after  filing,  at  the  peril  of  their  being  al- 
lowed as  of  course.  16th  Order  of  May  1845,  art.  17, 
18,  19.  (a) 

Bradstock  v.  Whailey  (i)  was  cited. 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  Court  must  enforce  the  due 
observance  of  the  Order  which  directs  notice  of  filing 
an  answer  to  be  given  on  the  same  day  on  which  it  is 

filed; 

(a)  Ord.  Can.  282,  283.  •     ,  (*)  6  Beavan,  6U 
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filed;  and  as,  in  this  case,  notice  was  not  given  on  that        1847. 
day,  I  am  of  opinion  that  there  was  a  default  on  the     ^"^^^''^ 
part  of  the  Defendant.    This  does  not  appear  to  be      Suffield 

The  question  is,  what  ought  I  to  do  on  this  occasion  ? 
It  is  insisted  that  I  ought  to  discharge  the  order  in  all 
cases,  whether  any  inconvenience  has  been  created  to 
the  other  side  or  noL  I  do  not  think  that  this  is  the 
necessary  consequence  of  such  an  omission.  It  is  quite 
true,  that  if  the  Court  relaxes  its  general  rules,  it  will 
give  rise  to  inconvenience,  by  the  frequent  discussions 
which  will  consequently  arise ;  but  this  will  be  checked, 
by  the  control  which  the  Court  exercises  over  the  costs 
of  the  application. 

I  think  that,  in  this  case,  I  ought  to  leave  the  order 
nistf  and  make  the  Defendant  pay  the  costs  of  the  ap- 
plication. If  any  inconvenience  or  injustice  had  been 
created  to  the  Plaintiff  by  the  irregularity,  he  ought 
certainly  to  be  relieved  from  it;  but  I  have  heard  none 
alleged. 

I  do  not  intend  to  do  any  thing  which  would  imply 
that  this  general  Order  is  not  to  be  strictly  obeyed. 
It  was  made  on  the  abolition  of  the  office  of  the  Six 
Clerks,  and  the  notice  was  intended  to  be  imperative 
in  lieu  and  substitution  of  the  notice  previously  given 
as  a  matter  of  curtesy  between  them,  and  it  must  be 
adhered  to. 
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^«^^  «•  In  re  COLLARD. 

It  is  informal    TIY  an  order  of  the  Court,  it  was,  amonest  other 

for  the  Master    rf   ,  .  ^        ,         ,      *,  .         i     • 

to  state  on  his  things,  referred  to  the  Master  to  enquire  whether  a 

report,  ^^^  he  g^^j  jj^j^  could  be  made  to  certain  property, 
his  opinion 

veiido?8*title  '^^  Master,  by  his  report,  stated,  that  the  parties 
upon  the  opi-  had  laid  before  him  an  abstract  of  title  and  certain 
conveyancer.     aflBdavits,  and  "  the  opinion  qfW.  T.  S.  D.  Esq.j  a  con* 

veyancer^  and  that,  having  considered  the  abstract  of 
title,  opinion^  and  evidence,''  he  was  of  opinion  that  a 
good  title  could  be  made. 

A  petition  was  presented  for  the  confirmation  of  the 
Master's  report,  which  now  came  on  for  hearing. 

Mr.  W.  T.  S.  Daniel  in  support  of  the  petition. 

The  Master  of  the  Rolls. 

I  recollect  there  being  once   a  discussion,  whether 

a  Master  was  entitled  to  require  the  parties  to  procure 

the  opinion  of  a  conveyancer  of  his  own  selection,  {a) 

Lord  Eldon  there  seemed  to  think  that  a  Master  acted 

prudently  in  obtaining  the  assistance  of  a  conveyancer. 

I  do  not,  however,  remember  ever  having  seen  such  a 

report  as  the  present,-  which  states  the  finding  upon 

counsel's  opinion.     The  Master  may,  no  doubt,  avail 

himself  of  the  assistance  afforded  by  the  opinion  of  a 

conveyancer;  but  he  ought  not,  I  think,  to  state  it  as 

the  foundation  of  his  finding, 

I  cannot 

(a)  Flower  v.  Walker,  1  Ruis,  408. ;  and  see  1  TVm.  4^  rtffi.418. 
(6th  ed.) 
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I  cannot  sanction  this   form  of  report,  and,  before  1847. 

confirming  the  report,   the  Petitioners  must  get  the  ^T^^^^^ 

Master  to  strike  out  all  reference  to  the  opinion.  Collard. 


DORMAY  V.  BORRODAILE.  ^^  »• 

May  3, 

TN  1828,    Mr.  Barrodatle,   in   contemplation  of  his  Apartycove- 

-'-   marriage,  which  was  afterwards  solemnized,  effected  j^  ^qJ  p^. 

a  policy  of  assurance,  on  bis  own  life,  for  the  sum  of  f®"°  ^^  ""c** 
,,.  •  t        •  ri  1  .  n  ""^t  matters, 

1000/.,   m  consideration   of   the  annual  premium   of  and  things  as 

98/.  155.  agreed  to  be  paid.     The  policy  was  granted  »l>?»;ld  be  re- 

o  ^  ^  .  quisite  for 

on  certain  conditions,  amongst  which  was  this :  that  if  continuing 

the  grantee-  ** should  die  by  his  own  hands,"  the  policy  ^  fo^S"^ 

should  be  void.  policy." 

Held,  that 
this  covenant 

The  proviso  was  expressed  as  follows :  — * "  Provided  ^^"|<*  "<>*  be 
and  it  is  hereby  declared   to  be   the  true  intent  and  tively,  as  ifhe 

meanin^r  of  this  policy  of  assurance,  and  the  same  is  bad  cove- 

**  .  nanted  to  do 

accepted  by  the  said  assured  upon  these  express  con-  no  act  where- 

ditions :  —  That,  in  case  the  assured  shall  die  upon  the  bLome°void 

seas  (except  in  such    passages  as  are  allowed  by  the  and,  therdTore, 

rules  of  the  said  society),  or  go  beyond  the  limits  of  j^^^  ^^g  q^^* 

Europe,  or  enter  into  or  eniniiFe  in  any  naval  or  mili-  broken  by  the 
,  ®  ^  ^  ,  suicide  of  the 

tary  service  whatsoever  (unless  license  be  obtained  from  covenantor, 

a  court  of  directors  of  the  said  society),  or  shall  die  by  ™?®by  the 

^'^  "^    pohcy  became 

his  asm  handSf  or  by  the  hands  of  justice,  or  in  conse-  forfeited, 
quence  of  a  duel,  or  if  the  age  of  the  assured  does 
now  exceed  thirty-six,  or  if  the  said  assured  be  now 
afilicted  with  any  disorder  which  tends  to  the  shorten- 
ing of  life,  or  if  a  certain  declaration,  bearing  date  the 
20th  day  of  May  instant,  made  and  signed  by  or  on 
behalf  of  the  assured,  and  forming  the  basis  of  the  con- 
tract 
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1847.        tract  between  the  said  assured  and  the  society,  contains 
DoRMAY^      ^"y  untrue  averment,  this  policy  shall  be  void.*' 

V. 

BoRRODAiLE.       g^  indenture  of  the  26th  of  June  1828,  Mr.  Borro- 

daile  assigned  the  policy  and  ^he  money  thereby  secured 
to  trustees,  and  he  covenanted,  amongst  other  things, 
that  he  would  ^*  at  all  times  during  his  life,  duly  pay  all 
such  premiums  and  other  monies,  and  do  and  perform 
all  suck  aclSf  matters^  and  things,  as  should  be  requisite 
for  continuing  and  keeping  on  foot  the  policy.^ 

On  the  20th  of  March  1838,  Mr.  Borrodaile  was 
found  drowned  in  the  river  Thames,  and  Abraham  Bor^ 
rodaile  proved  his  will. 

The  trustees  of  the  indenture  having  applied,  in  vain, 
for  payment  of  the  money  secured  by  the  policy,  com- 
menced an  action  against  the  grantors  in  1839.  The 
cause  was  tried  at  the  sittings  after  Michaelmas  Term 
1841,  and  the  jury  found,  that  *•  the  Rev.  William  Bor^ 
rodaile  voluntarily  threw  himself  into  the  river  Thames, 
intending  to  destroy  his  life;  but  that  at  the  time  of 
committing  the  act,  he  was  not  capable  of  judging  right 
from  wrong."  (a)  In  conformity  with  this  finding,  it 
was  an  admitted  statement  in  the  case,  "that  on  or 
about  the  16th  day  of  Feh^mry  1838,  Mr.  Borrodaile 
voluntarily  threw  himself  into  the  river  Thames,  intend- 
ing to  destroy  his  life;  but  not  being  capable  at  the 
time  of  distinguishing  between  right  and  wrong,  and, 
thereupon,  and  in  consequence  thei'eof,  he  was  drowned 
and  died." 

Upon  the  finding  of  the  jury  in  the  action,  a  verdict 
was,  under  the  direction  of  the  Judge,  entered  for  the  De- 
fendants ; 
!        (a)  Sorrodttik  v.  Hunter,  5  Man,  4r  G,  639. 
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fendants;  but  leave  was  given  to  apply  lo  the  Court  to  1847. 
set  aside  such  verdict,  and  enter  a  verdict  for  the  Plain- 
tiff for  the  amount  insured  by  the  policy  and  interest 
thereon.  A  rule  nisi  to  set  aside  the  verdict  was  argued  •B^'^Rodailr. 
in  Trinity  Term  1842,  and  in  JSflf5/^r  Term  1843,  the 
rule  was  discharged ;  the  Lord  Chief  Justice  Tindal 
having,  however,  expressed  an  opinion  in  favour  of  the 
Plaintiff. 

The  trustees  having  thus  failed  in  establishing  their 
claim  against  the  insurers,  endeavoured  to  establish  a 
debt  against  the  estate  of  Mr.  Borrodaile,   upon   the 
covenant,   *^  that  he  would  do   and  perform  all  such 
acts,  matters,  and  things   as   should   be   requisite   for 
keeping    on   foot   the   policy."      This   creditors'    suit 
having   been  instituted  for   the   administration  of  the 
estate  of  William  Borrodaile  deceased,  and   a   decree 
made  therein  for  taking  an  account  of  his  debts,  a  claim 
for  a  sum  of  1000/.  and  interest  was  made  by  John 
Watson  Borrodaile  and  others,  as  trustees  of  the  set- 
tlement.     The    claim    was   allowed    by   the   Master; 
but,  upon  exceptions  taken  to  his  report,  it  was,  on 
the   24th   of  Naoember    1845,    ordered,    that  a  case 
should  be  made  for  the  opinion  of  the  Judges  of  the 
Court  of  Common  Pleas,  upon  the  question — Whether 
the  trustees  were  entitled,  under  the  covenant  contained 
in  the  indenture,  to  recover  the  sum  of  1000/.,  secured 
by  the  polfcy  in  the  pleadings  mentioned,  from   the 
executor  of  the  testator?    The  case  was  accordingly 
made  and  argued  before  the  Judges  of  the  Court  of 
Common  Pleas,  who  certified  their  opinion,  that  the 
trustees  of  the  indenture  were  not  entitled,  under  the 
covenant  therein  contained,  to  recover  the  sum  of  1000/. 
from  the  executor  of  William  Borrodaile. 

Vol.  X.  Z  The 
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J847.  The  case  now  came  on  for  consideration  upon  the 

j^^[[][^     equity  reserved ;  and  the  trustees  of  the  settlement  de- 
V,  sired  that  the  case  might  be  reconsidered  at  law. 

BORROOAILB. 

Mr.  Kinderdey  and  Mr.  Campbell^  for  the  Plaintiff; 
supported  the  certificate  of  the  Judges,  and  contended 
that  there  had  been  no  breach  of  the  testatoi^s  covenant, 
he  not  having  omitted  to  do  or  perform  any  act  requi- 
site to  keep  the  policy  on  foot 

Secondly :  that  the  testator  was  not  responsible  for 
an  act  done  by  him  when  in  a  state  of  mental  incapaci^. 

Mr.  Purvis  for  a  specialty  creditor. 

Mr.  Toller  for  the  widow. 

Mr.  RoupeU  and  Mr.  Boimdell  Palmer  for  the  trustees 
of  the  marriage  settlement* 

The  policy  on  the  life  of  the  testator  having  been 
avoided  by  his  act,  his  estate  is  liable  in  damages  for 
the  breach  of  covenant 

• 
A  covenant  is  to  be  construed  according  to  the  intent 
and  meaning  of  the  parties,  and  no  particular  form  of 
words  is  necessary  to  constitute  an  obligation  by  cove- 
nant, for  '<  any  words  in  a  deed  which  shew  an  agree- 
ment to  do  a  things  make  a  covenant**  ComyrCt  Dig* 
<^  Covenant "  ( A.  2.).  (a)  If  a  party  covenant  to  do  every 
act  and  deed  necessary  to  preserve  a  thing,  he  is,  ama- 
tively, restricted  from  doing  any  act  to  destroy  it  There 
are  many  cases  in  which  acts  not  within  the  letter  of  a 
covenant  have  still  been  held  to  be  within  its  spirit 

and 
(a)  Vol.iiL:p.263:(6thed.) 
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and  the  intention  of  the  parties.     *^If  a  man  acts  con-        1847* 
trary  to  the  intention  of  the  covenant,  it  shall  be  a      '^^J]^* 
breach,  though  he  performs  the   words  of  the  cove*  v. 

.^  .  J   1.  BORRODAILB. 

nant :  as  if  a  covenant  be  to  deliver  a  recognisance 
to  be  cancelled,  it  is  a  breach,  if  he  extends  it  be- 
fore, though  it  be  afterwards  cancelled '' :  Sobinson  v. 
An^s.{a)    So,  if  a  brewer  covenants  to  deliver  all 
his  grains  for  the  cattle  of  the  Plaintiff,  and  he  puts 
hops  to  them  before  delivery,  it  is  a  breach  of  the  cove- 
nant,  ^'  because  the  intention  of  the  parties  is  to  be  con- 
sidered in  all  contracts;  and  it  was  the  intent  of  the 
parties  here,  that  the  Plaintiff  should  have  the  grains 
for  the  use  of  his  cattle^  and  they  will  not  eat  them 
when  hops  are  put  into  them :  so,  if  I  covenant  that  I 
will  leave  all  the  timber  which  is  growing  on  the  land  I 
hire,  upon  the  land  at  the  end  of  the  term,  if  I  cut  it 
down,  though  I  leave  it  on  the  land,  it  is  a  breach  of 
my  covenant:  so,  if  I  covenant  to  delivei'  so  many 
yards  of  cloth,  and  I  cut  it  in  pieces,  and  then  deliver 
it,  it  b  a  breach  of  my  covenant ;  for  the  law  regards 
the  real  and  faithful  performance  of  all  contracts,  and 
doth  discountenance  all  such  acts  as  are  in  Ji'audemlegis* 
Again,  in  the  case  of  the  Duke  of  Si.  Albans  v.  EUiSf 
a  lessee  covenanted  to  plough  &c.  the  premises,  except 
the  rabbit  warren,  and  sheep  walk,  in  a  due  course  of 
husbandry ;  it  was  held  to  be  a  breach  of  the  covenant, 
for  the  lessee  to  plough  up  the  warren  and  sheep  walk ; 
the  Court  considering,  that  the  object  of  the  exception 
was,  to  **  n^;ative  the  doing  thereof;  or,  in  other  words, 
to  agree  that  it  should  not  be  done.'*  (6)     The  same 
principle  of  looking  to  the  intent  rather  than  to  the 
strict  words  applies  also  to  conditions;  Comyn's  Dig^ 

«« Condition,''  (M.  1.}.  {c) 

Now 

(a)  Str  T.  Raymond,  25.  (e)  Vol.  iii.  p.  126.  (5th  ed.) 

(6)  16  East,  352. 

Z  2 
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1847.  Now  apply  the  same  principle  to  the  facts  of  the 

^f^^V""^^     present  case.    The  testator,  by  the  settlement,  intended 

V.  to  make  a  certain  provision  for  his  wife  and  family,  and, 

BoRRODAiLE.  f^^,  ^j,gj  purposc,  cffccted  a  policy  and  covenanted  to 

pay  the  premiums,  and  to  do  and  perform  all  acts, 
matters  and  things  requisite  for  keeping  the  policy 
on  foot  Now  what  positive  acts  can  be  referred 
to?  Not  the  payment  of  the  premiums,  for  that  is 
provided  for  by  the  express  covenant*  It  must  refer  to 
the  other  acts  requisite  for  keeping  the  policy  on  foot ; 
these  are  contained  in  the  condition  for  avoiding  tlie 
policy,  and  are  these :  -—  The  policy  is  to  be  avoided, 
1st  If  the  assured  die  upon  the  seas;  2nd.  If  he  go 
beyond  the  limits  of  Europe;  3rd.  If  he  enter  into 
military  service ;  4th.  If  he  die  by  his  own  hand ;  5th. 
Or  by  the  hand  of  justice ;  6th.  Or  in  consequence  of  a 
duel ;  and,  lastly,  if  the  previous  statement  as  to  his  age, 
health,  or  his  declaration  be  untrue.  It  is  plain,  that 
the  whole  aim  and  intention  of  the  parties  was  to  pro- 
vide for  the  due  keeping  on  foot  of  the  policy ;  but  it 
will  be  seen  that  there  is  no  positive  act  (except  the 
payment  of  the  premiums)  required  to  be  done  to  keep 
the  policy  on  foot ;  but  certain  acts  are  specified,  on 
the  doing  of  which  it  is  to  be  avoided.  It  is  therefore 
evident,  that  the  covenant  applies  negatively  to  those 
other  acts,  the  infraction  of  which  will  avoid  the  policy, 
and  it  amounts  to  an  engagement  to  refrain  from  doing 
them,  for  unless  it  does,  there  is  nothing  to  which  it  can 
apply,  or  on  which  it  can  operate*  If,  therefore,  he  had 
gone  beyond  Europe^  or  entered  the  military  service,  or 
done  any  other  act,  the  consequence  of  which  would 
have  been  to  defeat  the  policy  and  frustrate  the  inten- 
tion of  the  parties,  he  would  become  liable  in  covenant. 

On  the  second  point,  they  contended  that,  by  **  vo- 
hmtarily  throwing  himself  into  the  river  Tkatnei  in- 
tending 
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tending  to  destroy  bis  life,  though  not  being  capable 

at  the  time  of  distinguishing  between  right  and  wrong,"       ^ 

the  testator  had  committed  a  breach  of  the  covenant ;  v. 

for  if  a  lunatic  hurts  a  man,  he  shall  be  answerable  in    Borrodailb# 

trespass,  though  if  he  kills  him,  it  is  not  afilony^     On 

this  point  they  cited  1  Insi.  247.     Hawkins*  PL  Cr.  2., 

Weaver  v.  Ward  (n),   Owen  v.  Davies  (fi),  Hales  v.  Pet^ 

tile  (c),  Cliffe  ▼•  Schwabe  ((/)s  and  Vinei^s  Mr.  (e) 


Mr.  Kindersletff  in  reply. 

The  Master  of  the  Rolls,  after  referring  to  the 
circumstances  of  the  case,  and  to  the  extreme  vagueness 
of  the  expression,  **  capable  of  judging  right  from 
wrong,"  said,  the  difficulty  of  the  case  required  that  he 
should  give  it  his  further  consideration. 


ITie  Ma81*£r  of  the  Rolls. 

It  is  said,  justly,  that  covenants  are  to  be  construed 
according  to  the  intent  of  the  parties,  and  then  it  is 
argued,  that  this  covenant  must  be  understood  negatively, 
as  if  it  had  been,  that  the  grantee  would  not  do  any 
thing  by  which  the  policy  should  be  forfeited. 


JfiiyS.' 


It  does  not  appear  to  me  that  I  can  give  this  effect 
to  the  words  of  the  deed.  The  subject  of  the  settle- 
ment was  the  policy  and  the  money  payable  thereon, 
and  nothing  else ;  that  which  he  covenanted  to  do  he 
did ;  and  there  are  not,  I  think,  words  to  which  the 
negative  effect  contended  for  can  be  properly  attributed. 

From 


(a)  Hobart,  134. 

(b)  I  Veiey^  sen.  82. 

(c)  Plowden  p.  253. 

(iQ  Exdt.€ltamber^\^ihJuM 

213 


1846.     Since  reported,  3  Man^ 
G.  4-  Sc.  437. 
{e)  Irifiurft'c  (6.) 
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From  the  object  of  the  settlement  and  the  words  of  the 
covenant,  I  cannot  imply  an  intended  obligation  not  to 
destroy  his  own  life,  or  to  pay  so  much  money  if  he  did 
destroy  it ;  and  I  do  not  see  any  sufficient  reason  for  not 
being  satisfied  with  the  opinion  certified  by  the  learned 
Judges. 

I  think  that  this  case  has  been  embarrassed  by  the 
terms  in  which  the  jury  delivered  their  verdict,  on  the 
trial  of  the  action,  and  by  which  the  parties  have  agreed 
to  be  bound.  I  suppose  that  each  party  hoped  to  derive 
some  benefit,  in  his  own  sense,  from  the  ambiguity ;  but 
I  do  not  think  diat  insanity  is  the  necessary  state  of 
mind  of  a  man,  who  voluntarily  does  an  act  which  he 
intends  to  do,  at  a  time  when  he  is  stated  in  general 
terms  to  be  not  capable  of  distinguishing  between  right 
and  wrong. 

The  expression  **  incapable  of  distinguishing  between 
right  and  wrong  ^  is  very  frequently  employed,  without 
any  intention  to  suggest,  that  the  person  to  whom  it  is 
applied  is  incapable  of  distinguishing  between  right  and 
wrong  on  any  occasion,  on  any  subject,  or  for  any  pur- 
pose whatever ;  and  it  is  plain,  that  a  person  may  be  inca- 
pable of  judging  between  right  and  wrong  on  particular 
occasions,  without  being  insane,  either  because  he  wants 
the  requisite  knowledge  and  experience,  or  wants  rea- 
soning powers  equal  to  the  occasion,  though  quite 
sufficient  to  sustain  the  character  of  a  man  of  sense  and 
understanding  on  ordinary  occasions,  or  on  occasions 
less  difficult. 


My  opmion,  on  the  present  case,  is  however  wholly 
independent  of  the  effisct  of  the  particular  verdict  or  the 
special  statement  in  thb  case,  which  was  adopted  from 
the  verdict. 

I  do 
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I  do  not  think  that  the  self  destruction  of  the  testator        1847. 
made  the  trustees  of  the  settlement  creditors  entitled  to      zf^"^^^^ 

DORMAT 

establish  a  debt  against  the  testator's  personal  estate.  v. 

BORRODAILB. 


Fcbu  8. 

BAKER  V.  SOWTER.  ^^  f- 

npHE  testator  R.  Hussof,  Gentleman,  by  his  will  dated  A  purchaser 
-^   in  1829y  after  directing  his  debts,  funeral  expenses,  |l,°not  u>  be 
and  l^acies  to  be  paid  out  of  his  personal  estate,  devised  relieved  from 
his  freehold  estates  to  trustees,  their  executors^  adminis-  merely  be- 

trators  and  assiims,  in  trust  to  pay  the  rents  to  the  cau^  there 

o     '  *^  "^  are  irreeu- 

Plaintiff  Caroline  Baker  for  life,  and,  after  her  decease,  brities  m  the 

in  trust  for  her  children,  their  heirs  and  assigns,  to  be  thm  u  no^*^ 

conveyed  to  them  on  attaining  twenty-one ;  but  if  she  want  of  juris- 

should   die  without  leaving  issue^  then  to  stand  pos-  parties. 
aessed  thereof  in  trust  for  his  two  nieces ;  and,  after  their      ^^  f^^ 

decease^  he  devised  the  freeholds  to  their  eight  children,  and  vested  m 

their  heirs  and  assigns.  trustees,  in 

^  trust  for  cer- 

tain persons. 

The  testator  died  in  1829.  "II^^^«. 

wnom  were 
an  infant  and 

In  1889,  this  biU  was  filed,  praying  that  the  will  ^^"i^T^^ 
might  be  established  and  the  trusts  carried  into  execu-  for  carr3ing 

,  ^       .  ,  the  trusts  into 

tion,  and  for  the  usual  accounts.  execution,  the 

debts  and 

By  the  decree^  made  in  1841,  the  will  was  established;  p^  out  of  the 
and  if  the  Master  found  that  all  necessary  parties  were  ^^^  ^^ 
before  the  Court,  he  was  to  take  the  usual  accounts  of  any  provision 

the  ^^^  made  for 
payment  of 
the  costs  of  suit.  While  there  was  personal  estate  remaining,  and  before  the  facts 
had  been  so  ascertained  as  to  make  a  sale  of  the  real  estate  proper,  a  decree  was 
made  for  the  sale  of  the  real  estate  for  payment  of  the  costs.  Held  that,  although 
the  decree  was  not  such  as  would  have  been  pronounced,  on  due  consideration, 
and  would  have  been  varied  upon  a  rehearing,  yet  a  purchaser  under  it  was  not 
entitled  to  be  discharged  from  ihis  purchase,  on  the  ground  of  irregularity,  there 
b^Dg  no  want  of  jurisdiction  or  parties. 

Z  4 
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the  testator's  debts  &c.,  and  of  his  real  and  personal 
estate. 

By  his  report,  the  Master  found,  amongst  other  things, 
that  the  debts,  funeral  expenses,  and  legacies  had  been 
paid,  and  he  found  a  balance  of  7/.  due  from  the  executor. 

By  the  decree  on  further  directions,  made  on  the 
2d  March  1846,  the  Master  was  directed  to  carry  on  the 
accounts  of  the  personal  and  real  estate ;  and  it  directed 
the  taxation  of  the  costs  and  the  sale  of  the  freehold  pro- 
perty^ and  of  the  leaseholds  remaining  unsold,  in  which 
all  proper  parties  were  to  join,  and  it  reserved  further 
directions,  and  the  payment  of  the  costs. 

Under  this  decree,  Henry  Clarke  became  the  pur- 
chaser of  part  of  the  freehold  estate ;  but  finding,  as 
he  conceived,  in  the  investigation  of  the  title,  that  the 
proceedings  in  the  suit  were  irregular,  he  presented 
this  petition,  which  stated  the  above  facts,  and  also  that 
Caroline  Baker^  though  she  had  no  issue,  might  still 
have  issue,  and  that  one  of  the  children  of  the  nieces 
was  still  an  infant.  The  petition  also  stated,  that  the 
Petitioner  was  advised,  that  the  order  of  the  2d  day 
of  March  1846,  so  far  as  it  directed  the  said  freehold 
hereditaments  to  be  sold,  was  improper,  and  that  this 
Court  had  no  jurisdiction  to  direct  the  sale  of  the  said 
freehold  hereditaments,  and  that,  in  consequence,  a 
good  title  thereto  could  not  be  made.  It  prayed  that 
the  purchaser  might  be  discharged  from  his  purchase.; 

Mr.  Tinney  and  Mr.  Hardy  in  support  of  the  petition. 
When  the  proceedings  in  a  suit  appear  to  be  irregular, 
and  the  title  under  it  is  bad,  the  Court  will  discharge  the 
purchaser  from  his  contract,  as  in  Lechmere  v.  Brasier[a\ 

in 
(fl)  2  Jac.  4"  W.  287. 
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in  which  real  estate  of  an  intestate  was  sold  under  a        1847. 
decree  in  a  suit  instituted  by  a  simple  contract  creditor, 
on  the  ground  that  he  was  a  trader  subject  to  the  bank- 
rupt laws,  but  which  fact  did  not  appear  to  have  been 
made  out,  and  the  purchaser  was  discharged  on  motion. 

Here  no  necessity  for  selling  the  real  estate  appears 
upon  the  proceedings  in  the  suit :  there  appears  to  have 
been  a  balance  of  ?/•  remaining,  after  paying  all  the 
debts  &c«,  and  an  outstanding  leasehold  property. 

No  authority  is  given  by  the  will  to  sell  the  real 
estate,  and  the  Court  has  no  jurisdiction  to  sell  it  upon 
the  notion  that  it  would  be  beneficial  to  the  infant: 
Calvert  v.  Godfrey,  (a)  There  is  an  infant  interested  in 
the  property,  and  children  of  Caroline  Baker  may  come 
into  esse^  who  will  not  be  bound  by  the  proceedings  in 
the  suit  It  is  therefore  impossible  for  the  purchaser 
to  get  a  valid  conveyance  of  the  property. 

Mr.  Kindersley  and  Mr.  Sheffield  for  the  Plaintiffs, 
and  Mr.  Turner  for  the  executor. 

« 

Mere  irregularity  and  errors  in  the  proceedings  will 
not  invalidate  a  sale,  or  prevent  a  good  title  being  made 
under  the  decree.  *  This  was  held  to  be  the  law  m 
Calvert  v.  Godjreyy  and  is  consistent  with  all  the  previous 
authorities.  The  only  thing  that  a  purchaser  has  to 
look  to  is,  that  the  Court  has  authority  to  sell,  and  that 
the  proper  parties  are  before  the  Court. 

Here  the  estate  is  liable,  in  the  first  place,  to  the  pay- 
ment of  the  costs  of  suit  for  its  administration ;  and  the 
decree  directs  their  taxation,  but  suspends  the  payment. 

It 
(a)  6  Beavan^  07. 
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1847.  it  might  have  gone  on  to  direct  payment.  The  costs, 
being  the  primary  charge,  stand  in  the  place  of  the 
debts  which  have  exhausted  the  personal  estate. 

•  There  is  no  su^;esdon  of  any  want  of  parties,  and, 
the  estate  being  vested  in  the  trustee,  the  purchaser 
may  obtain  a  valid  conveyance.  In  lAoyd  v.  Johnes  (a) 
Lord  Eldon  says,  ^*  I  dare  not  say  a  purchaser  is  to* be 
answerable,  because  an  estate  was  directed  to  be  sold  in 
this  Court,  when  as  yet,  the  accounts  had  not  been  taken, 
to  determine  what  was  finally  to  be  the  charge  upon  the 
estate  to  be  sold.  It  is  the  daily  habit  of  this  Court,  for 
convenience,  to  carry  to  market  property,  which,  in  a 
subsequent  part  of  the  cause^  perhaps,  it  would  have 
been  unnecessary  to  sell,  looking  at  its  own  powers  of  set- 
ting right  the  interest  of  all  parties  as  among  each  other. 
The  Court  often  directs  real  estate  to  be  sold  before  it 
can  know  the  real  situation  of  the  personal  estate." 

It  is  not  usual  to  recite  in  the  decree  the  cause  or 
foundation  for  the  sale  of  the  real  estate. 

Mr.  Tinneyy  in  reply.  If  the  sale  be  authorized  by 
the  proceedings  in  this  suit,  no  case  can  exist  in  which 
it  may  not  be  said,  that  the  real  estate  b  wanted  for  the 
payment  of  the  costs.  The  Will  directs  the  payment 
of  the  debts  and  legacies  out  of  the  personal  estate, 
the  real  estate  is  strictly  settled,  and  then  there  is  a 
sweeping  order,  while  personal  estate  is  still  existing, 
for  the  sale  of  the  whole  real  estate.  By  proper  pro- 
ceeding in  the  cause,  a  right  may  arise  by  which  the 
real  estate  may  be  charged  with  its  proper  share  of  the 
costs ;  but  it  does  not  arise  until  the  facts  are  made  out 
and  proved. 

L    The 

{a)  9  Vei,  p.  66. 
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The  Master  of  the  Rolls.  1847. 

I  am  surprised  at  the  facility  with  which  it  is  sup- 
posed a  decree  for  sale  may  be  declared  to  be  of  no 
effect  at  the  instance  of  a  purchaser.  No  single  autho- 
rity has  been  produced  to  shew  that  in  a  suit  for  the 
administration  of  an  estate,  in  which  it  may  appear  to 
be  necessary  to  sell  the  estate  for  the  payment  of  the 
costs,  the  decree  for  sale  has  been  held  erroneous,  merely 
because  the  deficiency  of  the  personal  estate  does  not 
appear. 

I  shall  make  no  order  on  the  petidon  without  further 
consideration ;  and  I  am  by  no  means  disposed  to  in- 
troduce a  new  form  of  decree,  containing  a  special 
statement  or  recital  of  the  grounds  of  the  sale. 


The  Master  of  the  Rolls.  May  6. 

This  was  an  application  that  a  purchaser  under  the 
decree  might  be  discharged  from  his  purchase^  on  the 
ground  of  irregularity  in  the  decree. 

*  I  have  carefully  read  the  decree,  and  I  think  ttiat  it 
is  not  such  as  would  have  been  pronounced  on  due 
consideration.  The  debts  and  legacies  were  paid  out  of 
the' personal  estate,  before  any  provision  was  made  for 
the  payment  of  costs;  and,  although  there  were  no 
grounds  for  sale  of  the  real  estates,  except  to  provide 
for  the  costs,  there  is  not,  in  the  decree,  any  declaration 
to  that  effect ;  nor  does  it  appear,  by  the  decree^  that  the 
facts  were  so  ascertained  as  to  make  the  proceedings 
proper.  The  decree  would,  I  think,  have  been  varied 
upon  a  rehearing. 

If 
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If  a  purchaser  were  entilled  to  be  relieved  from  his 
purchase  merely  because  there  were  irregularities  in  the 
decree,  this  application  might  properly  "be  granted. 

But  there  is  no  allegation  of  want  of  jurisdictioUi  or 
of  want  of  parties ;  and,  for  the  reasons  stated  by  Lord 
EUon  in  Lloyd  v.  Johnes  {a\  by  Lord  Redesdale  in  Ben^ 
neit  V.  Hamill  {b\  and  by  Sir  William  Grant  in  Cwiis 
V.  Price  (c),  I  am  of  opinion  that  the  purchaser  is  not 
entitled  to  be  discharged  from  his  purchase. 

I  think  I  ought  to  dismiss  the  application  without 
costs. 


Feb.\. 

Disputes  arose 
between  two 
€ctttd  tpte 
irvsU  m  re- 
spect of  the 
trust  matters, 
and  the  trus- 
tee acted  as 
solicitor  for 
one.    Held, 
that  the  com- 
munications 
between  such 
solicitor  and 
cetlui  que  trust 
were  not  pri- 
vileged as 
against  the 
other. 


TUGWELL  V.  HOOPER. 

rVlHIS  was  a  motion  for  production  of  documents; 
-^    and  the  material  facts,  so  far  as  they  appeared  on 
the  present  occasion,  were  as  follows :  — 

On  the  marriage  of  Mr.  Hooper^  the  Defendant  Mr. 
Coldney  became  a  trustee  of  Hoopers  property,  for 
securing,  in  the  first  place,  a  debt  due  from  Uoopa-  to 
Tugwell,  and  then  In  trust  for  Hooper  and  his  family. 

After  the  marriage,  disputes  arose  between  Hooper 
and  Tugwell  as  to  the  amount  of  the  alleged  debt ;  and, 
in  1841,  Hooper  Sled  his  bill  against  Tugwell  and  others, 
to  determine  the  matter  in  dispute.    Afterwards,  Tag" 

well 


(a)  9  Vet.  37. 

lb)  2Sch.^Lef.  566. 


(c)  12  Fes.  p,  105. 
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well  filed  this  cross  bill  against  Hooper^  Goldney  and 
otliers,  to  enforce  the  trust  and  obtain  payment  of  his 
debt  From  the  time  of  the  marriage  and  pending  the 
disputes,  and  down  to  Jidjf  1842,  Goldney  acted  as 
solicitor  of  Hooper  in  the  matters. 
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TUGWBLL 

Hooper. 


Goldnejf^  by  his  answer,  admitted  the  possession  of 
certain  documents;  but  he  insisted  that  he  was  not 
bound  to  produce  those  which  had  passed  between  him 
and  Hooper  while  acting  as  his  solicitor ;  and  he  stated 
his  belief,  that  the  correspondence  took  place  in  his 
character  of  solicitor  and  not  of  trustee. 

A  motion  was  now  made  for  the  production. 

Mr.  Kinderdey  and  Mr.  Wray  in  support  of  the 
motion,  argued,  that  the  communications  were  not  pri- 
vileged, Goldney  being  a  trustee  for  both  parties,  and, 
as  such,  acting  for  the  benefit  of  both. 

Mr.  Turner  and  Mr.  Hardy^  conirdf  contended  that 
the  communications  were  privileged,  having  taken  place 
between  solicitor  and  client  after  the  disputes  had  arisen : 
Fenl  V.  Pacey  {a) ;  and  that  Goldney  had  acted  in  the 
matter  in  his  character  of  solicitor  and  not  of  trustee. 

Mr.  Kinderdetf  in  reply. 

The  Master  of  the  Rolls. 

I  cannot  help  feeling  regret  at  the  embarrassing 
situation  in  which  Goidney  has  placed  himself  in  regard 
to  these  two  parties. 

A  question 


(a)  4Jlitff.  198. 
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HOOPBR* 


A  question  has  been  raised  whether  lie  was  duly  con- 
stituted a  trustee  for  the  Plaintiff;  hut,  from  the  circum- 
stances of  the  case,  as  they  now  appear  before  roe,  and 
the  admissions  in  the  answer,  I  think  I  am  bound,  for 
the  purpose  of  this  motion,  to  consider  Gcldney  as  a 
trustee  for  both  parties.  Being  so,  it  appears  that,  after 
the  marriage,  he  became  the  solicitor  of  Hooper.  I 
think  he  placed  himself  in  a  situation  which  a  solicitor 
ought  to  avoid,  when  he  acted  professionally  for  one 
of  his  ceshU  que  tnistSy  between  whom  a  dispute  might 
possibly  and  soon  afterwards  did  arise.  I  am  of  opinion 
that  this  gentleman,  who  had  become  a  trustee  for 
two  parties,  could  not  act  separately  as  the  solicitor  of 
one,  against  the  other,  having  an  opposite  interest  or 
claim  in  the  matter,  and  then  say,  ^^  though  I  am,  and 
have  assumed  the  duties  of,  trustee,  from  which  I  cannot 
recede,  yet  I  will  voluntarily  place  myself  in  such  a 
situation,  that  I  may  acquire  valuable  information  for 
my  cestui  que  trusts  in  the  matters  of  the  trust,  which  I 
will  conceal  from  one  of  them." 


I  am  of  opinion,  that  in  respect  of  the  trust  matters, 
he  had  a  clear  and  undoubted  duty  to  do  that  which  was 
just  and  equitable  between  all  his  cestui  que  trusts.  He 
has  no  right  to  act  exclusively  for  one,  but  uiust  rest  in 
a  situation  of  impartiality  towards  them  all. 


The  question  now  before  me  is,  whether  a  trustee  can 
carry  on  communications  respecting  the  trust  matters 
clandestinely  with  one  of  his  cestui  que  trusts,  and  keep 
them  secret  from  the  others.  I  have  always  wished  to  act 
on  the  rules  of  the  Court;  and,  whatever  be  the  rule  es- 
tablished by  authority,  it  is  my  duly  and  earnest  wish 
strictly  to  follow ;  but  no  case  like  the  present  has  been 
cited,  where  a  trustee  has  been  acting  as  the  solicitor 

for 
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for  one  party  in  the  matter.  I  think,  under  the  cir- 
camstances,  that  there  is  nothing  to  excuse  the  trustee 
from  the  production,  on  the  ground  that  he  was  the 
solicitor  of  one  of  the  cestui  que  trusts*  I  do  not  think 
that  this  Court  ought  to  sanction  such  a  concealment  of 
the  facts. 
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r. 
Hooper, 


There  is  no  imputation  on  Goldney^  except  that  he 
inadvertently  placed  himself  in  a  situation  in  which  he 
could  not  do  his  duty  to  all  parties.  He  could  not 
divest  himself  of  his  character  of  trustee,  or  place  him- 
self in  the  situation  of  a  person  acting  for  one  side  only. 
I  think  that  neither  he  nor  his  client  himself  is  entitled 
to  protection. 

He  is  bound  to  produce  the  correspondence  up  to  the 
time  when  he  became  a  party  to  the  suit.  It  then  be- 
came necessary  for  him  to  protect  himself;  and  I  think 
I  ought  not  to  order  the  production  of  the  communi- 
cations which  took  place  between  him  and  his  solicitor 
after  the  institution  of  the  suit 


SPRYE  V.  REYNELL. 


June  3.  19. 


IN  this  case  the  same  point  arose  as  in  Dalton  v.  The  case  of 
Hayter{a\  namely,  whether  one  of  several  De-  Hai^\a) 
fendants  can  move  to  dismiss  for  want  of  prosecution  »  not  over- 

upon  the  expiration  of  four  weeks  from  the  time  when  noidY.Ar- 

his  ffold,(b) 

In  the  Ge  - 
(a)  IBearnn^SOe.  (b)  1  PkULBOS.  neral  Order 

relating  to 
dismissal  for  want  of  prosecution,  the  expression  "  last  of  the  answers  "  means  the 
last  of  the  answers  of  one  of  several  Defendants  moving  to  dismiss ;  but  in  the  General 
Order  relating  to  amendments,  the  expression^  "the  last  answer"  and  "  the  last  of 
sereral  answers  "  means  the  last  of  the  several  answers  of  the  sevend  Defendants. 
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his  own  answer  is  sufficient,  irrespective  of  the  answers 
of  the  Co-defendants. 

The  Defendant  Reynell  filed  his  answer  on  the  25th 
o{  February ;  the  four  weeks  after  his  answer  was  to 
be  deemed  sufficient,  expired  on  the  2Sth  of  Mai/j  and 
,no  step  had  since  been  taken  by  the  PlaintifT. 


On  the  2nd  of  Junej  another  Defendant  filed  his 
answer,  which  of  course  had  not  yet  become  sufficient. 

Mr.  Shapter  now  moved  to  dismiss  the  bill  for  want  of 
prosecution.  He  argued  that  this  case  was  similar  to 
Dallon  V.  Hayta\{a) 


Mr.  Kinderdeifi  contra,  admitted  that  the  present  case 
was  similar  to  Dalton  v.  Hayter^  but  stated  that  tlie 
time  to  amend  had  not  expired,  and  that  it  was  the  un- 
derstanding of  the  profession,  that  the  case  oi  Dalton  v. 
Hayter  had  been  overruled  by  the  Lord  Chancellor  in 
tlie  case  of  Arnold  v.  Arnold*  {b) 

The  Master  of  the  Rolls. 

It  appears  that  some  misconception  exists  as  to  the 
effect  of  the  decision  of  the  Lord  Chancellor  in  Atudd 
V.  Arnold;  but  I  am  able  to  state,  that  the  Lord  Chan- 
cellor did  not  intend  in  that  case  to  interfere  with  the 
decision  in  tlie  case  of  Dalton  v.  Hayter.  {a) 

In  Dalton  v.  Hayter  (a)  I  considered  that  in  the  Order 
1 14.  Art.  1.  (c),  the  expression  ^'  the  answer  or  the  last 
of  the  answers  "  meant  the  answer  or  last  answer  of  any 

Defendant 


(a)  7  Bean,  586. 
(6)  1  PkilHpt,  805 


(c)  Ordma  Can.  3S0. 
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Defendant  claiming  a  right  to  move  to  dismiss  the  bill ;        ]  S^7.     ^ 
and  in  DaUon  v.  Hayter^  Forman  v.  Gray  (a),  and  ^/v     ^"^^"^^"^^ 
nold  V.  Arnold  {b)^  I  thought  that  **  the  last  answer  "  and  v. 

<«  the  last  of  the  several  answers  "  in  Order  66.  (c),  and  in  Reynelu 
Order  16.  Article  S3,  {d)  meant  the  last  of  the  several 
answers  filed  by  several  Defendants,  or  by  more  than 
one  Defendant.  On  this  latter  point  the  Lord  Changs 
cellor  agreed  in  Arnold  \\  Arnold.  In  Arnold  v.  Arnold 
I  should  have  made  an  order  similar  to  that  made  by 
the  Lord  Chancellor,  and  to  that  which  I  had  pre- 
viously made  in  Forman  v.  Gray^  if  the  motion  had  not 
been  to  discharge  the  order  "  for  irregularity,^  and  if 
the  cause  had  been  attached  to  this  Court  instead  of  to 
that  of  the  Vice-Chancellor  Wigranu 

(a)  9  Beavan,  196.  and  200.  (c)  Ordinet  Can.  308. 

lb)  9  Seavan^  206.  (d)  Ordmes  Can.  287. 


Mar<A  15, 16, 

ALLFREY  v.  ALLFREY.  ,^^7. 

May  28. 

rpHIS   bill   was   filed,   in   September   1843,   by  the  i^tP^^J^^^^ 

-*-    youngest  son  of  George  AUJrey^  who  died  in  1802,  brother  took 

against  the  representatives  of  Edward  Allfrey^  his  ad-  ^^y^^  and 

ministrator,  for  the  purpose  of  setting  aside  a  settled  placed  him- 

account,  signed  by  the  Plaintiff  in  1825,  and  to  have  oaren/if  to  the 

the  accounts  of  the  intestate's  estate  taken  with  certain  >nt.estate  s 

.  children.  One 

special  directions.  of  them  at- 

Great  ^"^"^.^  ^J'^"^^" 

one  in  Sep^ 
tember  1823»  and  in  May  1625,  came  to  a  settlement  of  account  with  the  adminis- 
trator, which  he  signed  and  confirmed,  and  in  January  1828,  he  received  his  share 
of  the  estate.  In  September  1843,  be  filed  a  bill  to  open  the  account.  Many  errors 
were  shewn  to  exist  in  the  account,  some  of  the  items  of  which  appeared  to  be 
fictitious,  and  although  forty  years  had  elapsed  since  the  death  of  the  intestate, 
twenty  years  since  the  Plaintiff  attained  twenty-one,  seventeen  years  since  the  set- 
tlement of  the  account,  and  more  than  two  since  the  discovery  of  the  errors,  yet 
the  Court,  having  regard  to  the  nature  and  extent  of  the  errors,  the  relation  between 
the  parties,  and  the  influence  of  the  administrator  over  the  PlaintiflT,  refused  to 
limit  the  relief  to  a  right  to  surcharge  and  falsify  the  account,  but  set  it  aside  alto- 
gether^  and  directed  the  accounts  to  be  taken,  with  special  inqu^es. 

Vol.  X.  A  a 
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1847.  Great  delay  had  occurred  in  the  prosecution  of  the 

PlaintiiF's  claims;  it  appearing,  that,  at  the  filing  of  the 
bill,  forty  years  had  elapsed  since  the  death  of  the  in- 
testate; twenty  years  since  the  Plaintiff  attained  twenty- 
one;  seventeen  years  and  upwards  since  the  account 
had  been  signed  by  him ;  nine  years  since  the  death  of 
Edward  AUfirey^  the  administrator;  and  two  years  and 
a  quarter  since  the  admitted  discovery  of  the  allied 
errors  in  the  settled  account 

Under  these  circumstances,  the  first  discussion  was, 
whether,  in  consequence  of  the  laches  and  alleged  ac- 
quiescence of  the  Plaintiff,  he  was  entitled  to  relief  at 
all ;  and,  secondly,  whether  the  Court  would  set  aside 
the  settlement  of  the  account  altogether,  or  merely  give 
liberty  to  surcharge  and  falsify. 

The  material  facts  are  fully  detailed  in  the  judg- 
ment of  the  Court 

Mr.  Kinderdetf  and  Mn  lU^h  for  the  Plaintiff. 


Mr.  Turner^  Mr.  Rottpell,  and  Mr.  JV.  H.  Clarke  for 
the  executors  of  Edward  Allfreyy  the  admitiistrator. 

Mr.  Law  for  other  members  of  the  family,  who  dis^ 
claimed. 

Mr.  Kindersley  in  reply. 

The  cases  referred  to,  were  Vernon  v.  Vawdry{a\ 
Walker  v.  Synumds  (A),  Brtmnell  v.  BrawneU  (c),  Wedder- 
hum  v.  Wedderbum  (rf),  Hanbury  v,  Kirkland{e),  Docker 

V,  Somes 

(a)  2  Atk.  119.  {d)  2  Keen,  722.,  and  i  J^ 

(p)  3  Swan.  1.  .        ^  Or.  41. 

S^  (<?)  2  Bra.  C  C  62.  (e)  3  Smumt^S^. 
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T.  Somes (a)y  Goldsmid  v.  Goldsmid  (&),  Edwards  v.  Mey^ 
rick  {c\  Siartm  v.  Bartholomew  (d)^  Executors  of  (yMatlej/ 
▼•  Earl  Lucan  {e)y  Adams  ▼•  Clifton  (g)»  Charter  v.  Tre^ 
vefyan(h),  8  &  4  AT.  4  c.  27.  §§  25,  26-,  Tbm^  v. 
Comey  (t ),  &o»  ▼.  Mt/ntf  (k),  Millar  ▼.  Craig^  (/),  Roberts 
V.  TunstaU  (m).  Champion  v.  22^^  (n),  Gregory  V« 
Gry^o'9(v)9  Baaiey  v.  Jdams{p)j  and  see  Portlock  v. 
Gardner,  (q) 

The  Master  ^^^^  Roixs  reserved  his  judgment*. 


1-847^ 


T^i^  Master  ^/^  Rolls. 

This  bill  is  filed  by  William  AUfrey^  one  of  the 
children  and  next  of  kin  of  George  AVfrey^  deceased, 
against  the  executors  of  Edward  AU/reyj  deceased,  who^ 
in  his  lifetime,  was  the  legal  personal  representative 
of  George  AUfrey^  and  against  the  other  surviving 
children  of  George  AUfret/y  and  the  representatives  of 
his  widow,  and  of  one  of  the  children  who  is  dead. 
It  prays  that  an  alleged  settlement  of  account  between 
the  Plaintiff  and  Edward  Attfrey  may  be  declared  to  be 
invalid;  and  that  accounts  may  be  taken  of  the  per- 
sonal estate  of  George  Allfrey  possessed  by  Edward 
Atffret/j  and  of  the  application  thereof;  and  that  it 
may  be  ascertained^  what  balances  were  in  the  hands 
of  Edward  ABUfrey  at  the  end  of  every  half  year  after 
the  expiration  of  the  first  year ;  and  that  the  estate  of 

Edward 


(a)  2  MyL  4*  JT.  655. 
{b)  lSuHm.%\\. 
(c)  2  Hare,  60. 
{d)  6  Beatfan,  143. 
(e)  2  Con,  4*  Law.  180. 
(g)  1  Rwt.  297. 
(A)  11  a  4*  Fm.  714. 
(t)  5  Beawaif  615. 
(it)  6  Beavan^  215. 


(0  6  Beavan,  433. 

(m)  4  Hare,  257. 

(n)  1  Rusi.  4*  M,  539.,  and 
Tamlipi,  421.,  affirmed  by  Lord 
CoUenham,  20th  oi  March  1840. 

(o)  Sir  G.  Cooper,  201. 

(p)  7  Beavan,  395.  548. 
-  {q)  lHare,&9^ 
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Edward  Allfrey  may  be  charged  with  interest  on  such 
balances,  and  with  the  stock  that  might  have  been  pur- 
chased therewith,  and  for  further  relief. 

It  appears,  tliat  George  Allfrey  died  intestate  on  the 
2Sd  of  April  1802,  leaving  a  widow  and  five  children, 
and  also  his  mother  Margaret  and  his  brother  Edward 
surviving  him.  The  children  were  all  infants,  and  the 
Plaintiff,  who  was  the  youngest,  was  not  born  till  some 
months  after  the  intestate's  death,  (a) 

The  widow,  having  renounced  the  administration  of 
her  deceased  husband's  personal  estate,  the  brother 
Edward  AUfrey^  on  an  allegation  (for  which  there  is  no 
excuse),  that  the  intestate  died  without  parent  or  child, 
and  that  be  was  sole  next  of  kin,  obtained  administra* 
tion  to  be  granted  to  him ;  and  the  intestate  having  died 
seised  of  certain  real  estate,  of  which  the  PlaintiiF,  as 
youngest  son,  wa$  customary  heir,  Edward  AUfrcy  pro- 
cured himself  to  be  nominated  guardian  of  the  Plaintiff 
in  the  Court  of  the  lord  of  the  manor,  and  procured  the 
PlaintiiF  to  be  admitted  tenant:  and  it  is  admitted,  that 
Edward  AUfrey^  though  not  legal  guardian  of  the  intest- 
ate's children,  took  upon  himself  the  office  of  administer- 
ing the  estate  of  the  intestate,  and  acted  as  a  parent, 
and  (as  it  is  said)  kind  protector  towards  the  Plaintiff 
and  his  brothers  and  sister  during  their  respective  mi- 
norities. And  particularly,  as  to  the  relation  between 
Edward  AUfrey  and  the  PlaintifiT,  the  Defendants,  the 
executors,  say,  thai  Edward  All/rey  was  the  uncle  of  the 
Plaintiff,  and  was  a  kind  and  affectionate  uncle,  and 
octed  towards  him  as  a  father,  and,  therefore,  they  be- 
lieve, that  Edward  AUfvey  had  acquired  over  the  Plain- 
tiff' such  fair  and  proper  and  legitimate  influence  as  a 

relative 

[n)  25th  September  1602. 
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relative  of  the  kind  and  character  in  which  he  stood  to 
the  PlaintiiF  would  naturally  acquire;  but,  they  add, 
none  other,  and  certainly  no  undue  or  improper  in« 
fluence. 
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From  these  admissions,  and  from  the  facts  of  the 
case,  I  consider  it  to  be  established,  that  Edward  AUfirey 
stood  in  loco  paraUis  towards  the  Piaintifi* 

Edward  AUfrey  managed  and  dealt  with  the  property 
as  he  thought  fit ;  he  kept  certain  accounts,  which  have 
been  produced,  and,  as  the  Defendants  say,  made  occa- 
sional distributions  or  investments  of  the  balances,  from 
time  to  time  in  his  hands,  and  as,  or  some  time  after, 
the  children  of  the  intestate  attained  their  ages  of  twenty- 
one  years,  he  came  to  settlements  of  accounts  with 
them. 


Georgff  the  eldest  son,  attained  the  age  of  twenty-one 
years  in  November  1819,  and  Edward  Ailfrey^  the  ad- 
ministrator, came  to  a  settlement  with  him  in  Eebrvarxf 
1820.  Mary^  the  daughter,  attained  twenty-one  in 
Eehruary  1821,- and  the  administrator  came  to  a  settle- 
ment with  her  in  April  1825.  The  second  and  third 
sons,  who  are  twins,  attained  twenty-one  in  Jviy  1822. 
The  administrator  settled  with  John  in  Jwie^  and  with 
Edward  in  July  1 828. 

The  Plaintiff  attained  his  age  of  twenty-one  years  in 
September  1823,  and  on  the  7th  May  1825  (being  about 
a  month  after  the  setdement  with  Mary)^  the  Plaintiff, 
as  he  says,  at  the  dictation  of  Edward  AUfrey^  wrote  in 
one  of  the  books  of  account,  and  at  the  end  of  that  part 
of  it  which  contained  the  account  with  the  Plaintiff, 
shewing  a  balance  of  17/«  125.  in  favour  of  the  Plaintifi^ 
a  memorandum  in  these  words :  — 

-4  a  3  «« Having 
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18471  **  Having  had  a  satisfactory  invesUgation,  and  agreed 

the  addition  of  the  foregoing  account,  as  well  as  the 
administrator's  general  account  of  the  eflfects  of  my  de- 
ceased parent,  I  do  hereby  confirm  the  same  and  the 
above  balance  of  17/.  125.  this  7th  May  1823.'' 

This  memorandum,  which  was  written  in  the  Plaintiff's 
own  hand,  was  also  signed  by  him,  and,  on  the  11th  of 
January  1828,  the  Plaintiff  received  from  Edward  Ali/rey 
the  sum  of  17/«  12s.,  as  for  the  same  balance  of  account. 

*  Edward  Jitfrey  died  in  June  1884,  and  the  Defendants 
Margaret  Allfrey^  his  widow,  Robert  AUfrey^  his  son, 
and  George  AUfrey^  the  Plaintiff's  eldest  brother,  are  his 
legal  personal  representatives.  The  Defendant  George 
AUfrey  has  also  become  the  legal  personal  representative 
of  the  intestate,  the  father  of  himself  and  the  Plmntiff. 

The  Plaintiff  is  a  barrister,  and  he  says,  that  about 
two  or  three  years  before  the  filing  of  the  bill,  he  had 
occasion  and  was  allowed  to  examine  the  accounts  which 
had  been  kept  by  Edward  AUfrey  of  the  estate  of  George 
AUfreyy  and  that  during  the  examination,  he  discovered 
many  errors,  not  only  such  as  might  be  attributed  to 
accident,  but  also  errors  of  such  a  nature  as  to  manifest 
intentional  misrepresentation  and  fraud,  and  shewing 
frequent  applications  of  the  intestate's  estate  to  his  own 
use.  He  requested  the  executors  to  do  him  right.  I 
do  not  find  that  the  executors  improperly  withheld  the 
accounts,  and  they  seem  to  have  been  willing  to  correct 
apparent  errors,  but  they  did  not  agree  to  afford  redress 
to  the  Plaintiff  to  the  extent  he  required,  and  conse- 
quently, this  bill  was  filed  on  the  5th  September  1848, 
more  than  seventeen  years  after  the  account  was  signed, 
more  than  nine  years  after  the  death  iX  Edward  AUfrey^ 

4nd 
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and  between  two  and  three  years  after  the  Flidntiff  be- 
came aware  of  the  errors  in  the  account. 

The  Defendants,  the  executors,  relying  on  the  settled 
account,  have  admitted  such  errors  as  would,  in  my 
opinion,  have  entitled  the  Plaintiff  to  surcharge  and 
falsify  the  account,  if  it  had  been  duly  settled ;  but  the 
Plaintiff  insists,  that  he  is  not  bound  by  the  account 
at  all. 


W47. 


There  is  not,  and  cannot  be,  any  evidence  of  the  cir- 
cumstances under  which  the  Plaintiff  wrote  the  memo- 
randum at  the  foot  of  the  account;  but,  looking  at  the 
relation  which  subsisted  between  Edward  AUfrey  and 
the  Plaintiff,  and  Bt  the  errors  which  appear  ia  the 
account,  I  think   that  the  settlement  cannot  be  sup- 
ported.    The  errors  are  very  numerous,  many  of  them 
^uch  as  may  have  been  accidentally  or  inadvertently 
made,  without  any  intention  of  misrepresentation  or  con- 
cealment, and  they  are  not  all  on  the  same  side  of  the 
pccount.     But  the  accounts  contain  several  entries  which 
are  merely  fictitious,  such  as  may  by  possibility  have 
been  made  without  fraudulent  intention,  but  which  are, 
in  fact,  misrepresentations,  wilfully  made,  perhaps  with 
the  view  of  accounting  for  what  would  or  might  have 
been  due,  if  certain  acts  had  not  been  done,  but  also 
with  the  view  of  concealing  those  acts,  and  the  true  state 
of  the  account  at  the  time  when  the  entries  were  made ; 
and  this  i^,  in  my  opinion,  proved  to  have  been  done  to 
such  an  extent,  that,  whatever  the  intention  may  have 
been,  I  think  that  the  accounts  must,  in  the  contem*- 
plation  of  this  Court,  be  deemed  to  have  been  fraudu- 
lently kept.     But  I  am  further  of  opinion,  that,  having 
regard  to  the  relation  between  the  parties,  accounts  such 
as  these  could  not  be  finally  settled  by  such  a  memo- 
randum as  this. 

Aa  i^  The 
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AI«!.FREY 

V, 

Allfret. 


The  accounts  contain  nian;^  and  important  errors 
which  niust  have  been  known  to  Mr.  Edward  Allfrejf 
himself.  If  he  intended  his  nephew,  to  whom  he  had 
acted  as  a  parent,  and  over  whom  he  had  a  parent's  in« 
fluence,  to  excuse  those  errors,  he  ought  not  only  to 
have  particularly  called  them  to  his  attention^  but  oughts 
for  his  own  protection,  to  have  taken  care  to  preserve 
evidence  that  they  were  called  to  his  attention,  and 
examined  or  known  by  him,  before  he  signed  the  me« 
morandum.  A  settlement  of  account  containing  such 
errors  and  between  parties  so  related  cannot  be  deemed 
binding,  without  much  better  evidence  of  the  facts  than 
is  afforded  by  parties'  signature  to  a  memorandum 
expressed  in  such  general  words  as  are  found  in  this 
case.^ 

The  errors  which  are  contained  in  the  accounts  a|v 
pear  to  me  to  shew  sufficiently  that  the  memorandum, 
notwithstanding  the  words  in  which  it  is  expressed,  was 
not  written  and  signed  after  an  investigation  of  the 
accounts,  or  otherwise  than  under  the  direction  and 
influence  of  Edward  Allfrey. 


I  consider  that  the  influence  of  Edward  Allfrey  must 
have  subsisted  at  the  time  when  the  memorandum  was 
signed)  and  at  the  time  when  the  balance  was  paid,  and 
afterwards ;  and  that  influence  appears  to  me  to  account 
for  Che  acquiescence  for  so  long  a  period,  even  under 
the  circumstances  which  he  has  admitted*  The  parti- 
cular errors  seem  not  to  have  been  discovered  till  the 
time  which  is  alleged  by  the  Plaintiff*;  and  it  does  not 
-appear  that  he  could  have  examined  the  account  in  the 
lifetime  of  Edward  AUfrey^  even  if  he  had  desired  to  do 
so ;  and  though  it  may  be,  and  probably  is  true  as  the 
Defendants  say,  and  as  their  conduct  seems  to  evince, 
that  if  he  had  asked  them  for  an  inspection  of  the  ac- 
.    -  .     •  counts^ 
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counts,  tbey  would  have  given  him  the  opportunity  of 
inspecting  them,  yet  the  omission  to  ask  for  them,  in 
the  circumstances  of  this  case,  is  no  evidence  of  laches; 
and  there  seems  no  reason  to  impute  to  the  Plaintiff 
any  knowledge  of  the  errors  upon  which  his  claim  is 
founded,  till  the  time  and  the  occasion  which  he  has 
stated. 


1847. 


Allpret 

V. 

Allfrbt, 


There  are  circumstances  in  the  case  which  make  it 
probable,  that  the  Plaintiff  has  formed  a  very  exagger-- 
ated  notion  of  the  amount  of  benefit  which  he  is  likely 
to  derive  from  this  suit,  and  it  would,  probably,  be 
much  for  his  benefit  to  put  an  end  to  this  litigation  on 
reasonable  terms ;  but  I  think  that  he  is  entitled  to  a 
declaration,  that  he  is«not  bound  by  the  settlement  of 
accounts  with  Edward  Allfrey ;  and  that  the  usual  ac- 
counts ought  to  be  taken  of  the  personal  estate  of 
George  Allfrcy  possessed  by  Edward^  and  of  its  appli- 
cation. And  that  the  Master  should  enquire  and  state, 
what,  if  any,  balances  of  the  estate  of  George  were  in  the 
hands  of  Edward  at  the  end  of  each  year  after  the  death 
ofGeorge^  with  a  view  to  the  consideration,  hereafter,  of 
what  may  be  proper  to  be  done,  with  respect  to  interest 
or  the  profits  arising  from  the  employment  of  such 
balances.  I  think  that  the  Master  ought  to  have  leave 
to  state  special  circumstances,  and  particularly,  that  he 
ought  to  be  at  liberty  to  state,  whether  there  is  any,  and 
what,  difficulty  in  taking  the  accounts  arising  from  the 
lapse  of  time  and  loss  of  evidence  and  documents,  (a) 
Further  directions  and  costs  must  be  reserved. 


(a)  See  Morgan  v.  JLewety  4 
Dow,  p.  48. ;  Turner  v.  Carney^ 
5  Beavan,  515. ;  MiUer  v.  Craig, 


6  Beavan,  p.  444.;  Rowley  ▼• 
Adams,  7  Beavan^  p.  415. ;  In  re 
Watts,  7  Beavan,  491. 
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jMfy  8, 9. 86.  KILNER  V.  LEECH,  (a) 

t.  .  • 

In  a  marriage  fTlHE  principal  question  in  this  case  arose  upon  the 
the  ultimate  construction  of  a  settlement  made  upon  the  mar- 
limitation  of  a  riage  of  John  Allen  and  Lady  Frances  Turner^  dated 
f/K-"*  the  5th  September  1806. 

band  was, 

•*  for  his  next         ^        .  «  t    i    i        •  -r     i      ^ 

of  kin  or  per-        Certam  sums  of  stock  belonging  to  Lady  Frances^ 

sonal  repre-  ^^^  ^  g^jj  ^f  5000/L  four  per  cents,  belonffins:  to 
sentatives  ma  /  00 

due  course  of  Mr*  Allenj  were  transferred  into  the  names  of  trustees 

SS?r  in  trust  for  Mr.  Alien  during  his  Jife.  and  then  for  Lady 

the  Statute  Frances^  if  she  should  survive  him,  for  her  life,  and 

tions."  There  ^^^'^^  ^'^  death  of  the  survivor  for  the  children  of  the 

was  a  similar  marriage,  if  there  should  be  any.     But  if  there  should 

mutaiit  mu-  b®  ^o  child  of  the  marriage,  the  trustees  were  to  hold 

UituOt  of  the  ^he  5000/.  4  per  cents,  (being  the  sum   brouj^ht   into 

fund  provided  t      i^r      ^  r 

by  the  wife,  settlement  by  Mr.  Allen),  in  trust  for  such  persons,  and 

The  Court,  f^j.  ^^^j^  interests  and  in  such  manner,  as  Mr.  Allen 
rejectmg  the  ^  ^  ^  ^    ' 

claims  of  should  by  deed  or  will  appoint,  and  in  default  of  such 

execulore"  ^  appointment,   in  truster  the  next  of  kin  or  personal 

and  of  his  representative  of  the  said  John  Allen,  iri  a  due  course  of 

residuary 

legatee,  and  administration  according  to  the  Statute  of  Distributions. 

excluding  his 

widow,  held,  ti/»i/.imj  1  ti^i 

that  the  next        Iq  default  of  children,  the  trustees  v^ere  to  hold  the 

^^V*"  T^®*"®-,  funds  brought  into  settlement  by  Lady  Frances,  upon 

fund  provided  trust  for  such  persons,  and  for  such  interests,  and  in 

band  ^^^^  manner  and  form  as  Lady  Frances,  notwithstand- 

The ex-  ing  her  coverture,  should  by  deed  or  will  appoint;  and, 

"personal  re-  '"  default  of  appointment,  "  in  trust  for  the  next  of  kin 

presentatives"  qi> 

and  *'  l^al 

represents  (a)  Reported,  on  another  point,  7  Beavan,  202. 

atives  "  have, 

in  some  cases  been  held  to  be  of  identical  meaning,  but  they  are  not  necessarily  so. 
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or  personal  representative  of  Lady  Frances  in  a  due        1847* 
coarse  of  administration  according  to  the  Statute  of  Di»- 
tributioa.'' 

The  marriage  took  effect^  but  there  was  no  child. 
Mr.  Jllen  died  in  1825,  without  having  made  any  ap- 
pointment of  the  5000/.  4p  per  cents,  which  he  had 
4irought  into  settlement;  but  by  his  will  he  gave  his 
residuary  estate  upon  trust  for  two  charities, — the  Re? 
fuge  for  the  destitute,  and  the  Asylum  for  the  blind. 

,  Lady  Frances  survived  her  husband,  and  the  Plaintiff 
in  this  suit  represented  his  sole  next  of  kin*  Under  these 
circumstances  the  question  in  the  cause  related  to  the 
effect  of  the  ultimate  limitation  of  this  sum  of  5Q00L% 
which  was  claimed,. 

isL  By  the  executors  and  legatees  of  Mr.  Allen^  as 
limited  to  his  executors,  and  applicable  as  part  of  bis 
general  personal  estate. 

2ndly.  By  the  Plaintifl^  as  representing  the  sole  nexX 
of  kin  of  Mr.  AUen^  and, 

Sdly.  The  representative  of  the  wife  claimed  to  be 
entitled  to  share  with  the  next  of  kin,  as  one  of  the 
persons  amongst  whom  distribution  would  be  made 
under  the  statute,  in  case  of  intestacy. 

Mr.  Turner  and  Mr.  JBqgfers,  for  the  next  of  kin,  ar- 
gued, that  the  plain  intention  of  the  settlement  was, 
that  the  respective  fortunes  of  the  husband  and  wife 
should,  in  default  of  children,  revert  to  the  settlor  and 
his  or  her  family  exclusive  of  the  other,  and  that  such 
was  the  .efiect  of  the  limitation.  That  the  expression 
^^next  of  kin,  or  personal   representatives"    was   not 

alternative^ 
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1847.  alternativei  but  substitutional^  meaningi  that  the  next  of 
kin  living  at  the  decease  of  the  husband  should  takei 
but  if  any  died  before  the  death  of  the  wife  ]w)io  was 
entitled  for  life,  his  personal  representatives  should  take 
his  share  by  way  of  substitution. 

That  the  widow  oould  not  take  under  a  limitation  to 
her  husband's  next  of  kin :  Chalmondeley  v.  Lord  AtA^ 
burton,  {a) 

Mr.  Tinney  and  Mr.  Malins^  for  the  charities,  ar- 
gued, that  the  fund  formed  part  of  his  personal  estate, 
and,  as  such,  passed  under  the  residuary  gift  contained 
in  his  will.  First,  because  of  the  two  alternatives, 
**  next  of  kin  or  personal  representatives,"  the  latter 
prevailed ;  and  the  executors  took  in  trust  for  the  re* 
siduary  legatees;  or,  secondly,  because  the  limitation  was 
void  for  uncertainty,  and  then  the  fund  reverted  to  the 
husband  unfettered  with  any  trust,  and  passed  under 
his  will  to  the  charities. 

Mr.  Roupell  and  Mr.  Miller  supported  the  claim  of 
the  charities. .  They  cited  AlUfi  v.  Thorp  (6),  Meryon 
v.  Collctt  (c),  Cholmondeley  v.  Clinton,  (d) 

Mr.  Wray^  for  the  Attorney*General,  supported  the 
same  construction. 

M  r.  Kindersley  and  Mr.  R.  Palmer  for  the  repre- 
sentatives of  the  widow,  argued,,  that  the  limitation  was 
not  invalid  ;  that  the  words  were  in  the  alternative,  be- 
cause the  parties  had  regard  to  the  two  events,  first,  of 
the  wife  predeceasing  the  husband,  and,  secondly,  of 

her 

(a)  6  Beavafi,  86.  [  (c)  8  Beawni,  380. 

\b)  7  Bcttvan,  72.   i  {d)  2  Jac.  ^  W.  p.  83. 
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her  surviving;  and  that  the  intention  of  the  parties,  and 
the  effect  of  the  settlement  was,  to  limit  the  fund  to  those 
persons  who,  in  the  event  of  an  intestacy,  would  become 
entitled  to  the  settlor's  personal  estate  under  the  statute, 
and  that,  therefore,  the  widow  was  entitled  to  a  moiety. 


1847. 


K1L3IBR 
LSBCil. 


They  admitted  that,  under  a  gift  *'to  the  next  of  kin,'* 
simplicilerf  the  wife  could  not  take,  but  said,  that 
was  not  the  case  here,  where  those  words  were  coupled 
with  others  of  more  extensive  import ;  and  they  pro* 
duced  the  decree  in  Cotton  v.  Cotton  {a),  to  shew  that» 
under  the  words  **  legal  representatives,^'  a  widow  had 
been  held  to  take  her  share. 


Mr.  Turnef'j  in  reply. 

The  following  cases  were  referred  to  during  the  ar- 
gument :  —  Bailey  v.  fVright  (J),  Garrick  v.  Lord  Cam- 
den  (c),  Pftilltps  v.  Garth  (d),  Atkinson  v.  Baker  (e), 
Ckdtnondeley  v.  Lord  Ashburton  (g).  Cotton  v.  Cotton  (h\ 

Worseley 


(a)        2  Beavany  67. 

Extract  prom  Decreb. 

^His  Lordship  doth  declare, 
that  the  parties  who  would  have 
been  entitled  under  the  Statute 
of  Distributions  to  the  personal 
estate  of  Joieph  Cotton  the 
younger,  the  testator  in  the 
pleadings  of  this  cause  named, 
if  he  had  died  intestate,  are  en* 
titled  to  the  sum  of  2243/.  5«.  2d. 
bequeathed  hj  John  Lloyds  the 
testator  in  the  petition  men- 
tioned, to  the  said  Joseph  Cotton 
Of  his  legal  representatives.  And 
it  appearing,  by  the  proceedings 
in  this  cause,  that  he  left  Anne 


Maria  Cotton,  his  widow,  and  the 
Plaintiffs  and  Defendants  Joseph 
Alexander  Cotton,  &c.,  his  nine 
children,  him  surriving,  his  Lord- 
ship doth  declare,  that  the  said 
Anne  Maria  Cotton,  widow,  is 
entitled  to  one-third  part  of  the 
said  sum  of  224i3l,5s,2d,,  and 
that  the  said  nine  children  are 
entitled  to  the  two-third  parts 
thereof  in  equal  shares."— Reg» 
Lib.  A.  1838,  fpl.  1509. 

(b)  18  Vesey,  49. 

(c)  14  Ves.  372. 

(d)  3  Bro.  C.  C.  64. 
\e)  4  Term  R.  229. 
(g)  6  Beavan,  86.  . 
(h)  2  Beavan^  67. 
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Worseley  v.  Johnson  {a)^  Long  v.  BlackaU{b),  Sanders 
V.  Franks  {c\  Buhner  v.  Jay  (rf),  Daniel  v.  Dudley  {e\ 
Smith  T»  Dudley  {g\  Scott  v.  Moore  (A),  Saberton  v. 
£(e^&  (f ),  Attomey-General  v.  Malkin  {k\  Jennings  ▼• 
Gallimore  (/),  Lowndes  v.  5/o»^  (m),  Godsal  v.  ffVU  (n), 
WrVAy  v.  Mangles  {o\  Watt  v.  Watt{p),  HoUowayv. 
Clarkson  (y),  Pearce  v.  Vincent{r\  Jenkins  v.  Gamer{s\ 
Atkinson  v.  Baker  (/),  Nichols  v.  Savage  (»)»  Pric^  v.- 
Strange  («),  Bridge  v.  ^Mo^  (^),  Walter  v.  Makin  (z)i 
Aoo^A  T.  Vicars  {aa\  Baines  ▼•  O//^  (M),  fiobinson  ▼• 

Aam  (^^),  Pilkington  v.  Wilson,  (gg) 


The  Master  ^/ii^  Rolls. 

This  is  an  extremely  doubtful  case.  I  must  carefully 
consider  not  only  the  sentence  so  often  referred  to,  but 
every  expression  in  the  settlement^  and  see,  on  the 
whole,  which  construction  ought  to  prevail. 


(a)  3  Atk.  758. 

(b)  3  Ke«.  486. 

(c)  2  Mad.  147. 

((/)  4  Simoru,  48.  and  3  i^y. 
4-  jr.  197- 

(0  1  PhiL  1. 

^)  9  Simons,  125. 

(A)  14 /StmoM,  35. 

(t)  1  Ruis.  it  MyL  587. 

(^)  2  PmUpt,  64. 

(0  3  Vetetf.  146. 

(tti)  4  r^ey,  649.,  cited  .  in 
Elmsley  v.  Young,  2  MtfL  4*  ^» 
794. 

(n)  2  Zr«n,  99. 

(o)  4  Beavan,  358.  and  10  A 
4*1^.215. 


7^ 

(j9)  3  Fesey,  244. 

(9)  2  Hare,  p.  524. 

(r)  2  Myl.  4>  iT.  800.  and  2 
Z'ireii,  230. 

(f )  2  CM/.  537. 

(0  4  TVnn  Rep.  229. 

(tt)  Referred  to,  18  Fet€y,52. 

(J)  6  JfoJ.  159. 

(y)  3  jBro.  C.  C.  224. 

(2)  6  iSliinofw,  14a 

(aa)  1  Co/^.  6. 

(bb)  1  Jl/y.  ($•  JT.  465. 

(cc)  6  Simont,  47. 

((/^)  13^Smofu,52. 

(ee)  9  j9«io.  370. 

(gg)  r.C.JrmgktSruce,25^ 
oi  January  1847. 
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I  think  it  clear,  upon  the  authorities,  that  the  executors 
of  Mr.  Allen  have  no  claim.  The  only  question  is, 
whether  the  wife  was  entitled  to  share  with  the  next  of 
kin ;  and  I  am  of  opinion  that  she  was  not. 


1847. 


Upon  the  construction  of  the  settlement,  I  think, 
that  in  the  event  which  happened  of  there  being  no 
child  and  no  appointment,  and  independently  of  the 
ultimate  remainder,  it  was  intended,  that  the  sum  which 
the  husband  brought  into  settlement  should  revert  to 
his  family  or  next  of  kin  ;  and  that  the  sum  brought  in 
by  the  wife  should  revert  to  her  family  or  next  of  kio^ 
To  answer  that  intent,  it  would  be  necessary,  that  each 
should  lose  the  interest  which  the  marriage  gave,  ip 
that  which  before  the  marriage  was  the  property  of  the 
other,  that  the  husband  should  give  up  the  interest 
which  the  law  would  give  him  in  his  wife's  property  by 
virtue  of  his  marital  right,  and  that  the  wife  should  give 
up  the  interest  which  the  law  would  give  her  in  her 
husband's  property  on  his  death  intestate.  Such  must, 
as  it  seems  to  me,  be  considered  to  be  the  general  in- 
tent of  the  settlement  independently  of  the  ultimate 
limitations. 


The  words  ^*  next  of  kin  "  in  the  ultimate  limitation 
do  not  include  the  wife;  but  it  was  argued,  and  very 
ably,  that  the  words  personal  representative  may,  and 
that  each  alternative  in  the  words  *^  next  of  kin  or  per- 
sonal representative"  might  have  its  application  isic- 
cording  to  the  event :  the  words  **  next  of  kin  "  being 
applicable  to  the  event  of  the  wife  not  surviving,  'and 
.the  words  "personal  representative"  being  applicable 
.to  the  event  of  the  wife  surviving;  but  I. think  that  such 

acoi}- 


) 
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KiLNsa 

V, 

Lkbcr.  ' 
July  29.; 


a  construction  would  be  at  variance  with  that  which  I 
conceive  to  be  the  general  intent  of  the  settlement. 

The  case  was  argued,  as  if  the  expression  **  personal 
representative  "  had  necessarilj^  the  same  meaning  as 
the  expression  'Megal  representative;"  and  there  are 
several  cases  in  which  the  expressions  have  been  held 
to  be  of  identical  meaning ;  but  I  do  not  think  that  they 
are  necessarily  so,  and,  taking  the  whole  of  this  settle- 
ment into  consideration,  it  does  not  appear  to  me,  that 
I  ought  to  adopt  the  argument  for  the  widow. 

*<  Personal  representatives  "  has  been  held  not  to  in- 
clude the  husband,  and,  although  he  would  take  nothing 
under  the  statute  referred  to  in  the  limitation,  yet,  as  the 
words  "according  to  the  Statute  of  Distributions  "  might 
have  had  their  office  and  effect  without  including  the 
widow,  but  with  reference  to  distribution  by  repre- 
sentation amongst  the  next  of  kin,  I  think  that  they  have 
not  the  effect  of  extending  the  meaning  of  "  personal 
representative "  so  as  to  make  the  expression  include 
the  wife. 


August  2, 


Petition  to 
tax  a  bill  of 
costs,  paid 
without 
pressure,  nine 
days  after  its 
delivery,  dis- 
missed with 
costn. 


In  re  DREW. 

riiHIS  was  a  petition  for  the  taxation  of  a  bill  of  costs, 
-^    which  had  been  paid. 

The  bill  in  question  was  incurred  in  the  preparation 
of  a  lease,  granted  by  clients  of  the  solicitors  to  the  Peti- 
tioners. The  bill  amounted  in  the  whole  to  16/.  85.  2//., 
and  was  paid  on  the  SOth  of  June  last ;  and  the  petition 

for 
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for  taxation  was  presented  on  the  2Srd  of  Jtibf.     It        1847. 
specified  items  amounting  to  4/.  16^.9  in  respect  of 
which  it  alleged   3/.  105.  2cf.   only  were  chargeable. 
The  petition  also  alleged,  that  the  Petitioners  paid  the 
amount  of  the  bill  in  order  to  obtain  the  lease. 

It  appeared,  however,  from  the  evidence  produced 
on  behalf  of  the  Respondents,  that,  the  lease  being  ready, 
an  appointment  was  mode  to  complete  it  on  the  14th  of 
June^  when  one  lessee  only  attended,  and  the  business 
was  deferred.  The  parties  attended  on  the  21st,  the 
counterpart  lease  was  executed,  and  the  bill  delivered, 
whereupon  **  the  Petitioners  expressed  great  surprise 
and  indignation  at  the  amount  thereof  and  stated  their 
determination  to  have  the  same  immediately  taxed,"  Pay« 
roeut  was  not  then  pressed,  and  the  business  stood  over. 

On  the  26th  of  June^  the  solicitors  wrote  to  the  Peti- 
tioners as  follows :  —  ^'  We  request  you  to  let  us  know 
whether  it  is  your  intention  to  tax  the  costs  in  this 
matter,  as,  if  so,  we  beg  it  may  at  once  be  proceeded 
with,  as  we  intend  to  have  the  costs  paid  immediately.**  ^ 

On  the  SOth  of  June  the  Petitioners  called  and  paid 
the  bill,  and  on  the  16th  of  July  the  lease  was  taken 
away. 

Mr.  Bagshaxoei  in  support  of  the  petition. 

M.  T^ringf  conird. 

Mr.  Bag^awfj  in  reply. 

In  re  Drake  {a)  and  In  re  Harrison  (b)  were  cited. 

The 

(a)  8  Beowm^  123.  (h)  10  Beavan^  57.,  and  6  & 

7  Hrf.  c.73.«,41. 

Vol.  X.  Bb 
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7%^  Master  of  the  Rolls. 

The  bill  of  costs  was  delivered  nine  days  before  it 
was  paid.  The  Petitioners,  therefore,  had  full  oppor- 
tunity of  getting  it  taxed,  and  no  pressure  was  exercised 
to  compel  its  immediate  payment.  I  have  no  hesitation 
in  dismissing  this  petition  with  costs. 


MoTf^^. 


LING  V.  COLMAN. 


Trustees         riiHE  testator,  by  his  will,  gave  this  interest  of  a  sum 

carry  on  a  of  SOOO/.  to  his  widow  for  life,  and  the  residue  to 

t'?<lepp-        his  executors,  in  trust  for  his  children,  and  he  ap- 

carried  on  by    pointed  Theobald  and  Coltnan  executors, 
agents.   Held, 
that  the  agents 
were  not  ne- 
cessary parties 
to  a  bill  for 
the  admini- 
'strationofthe 
estate. 

A  widow 
concurred  in 
a  breach  of 


Theobald  having. died  in  1840,  this  bill  was  filed  in 
1846,  by  one  of  the  residuary  legatees  against  Coltnan 
and  the  remaining  residuary  legatees,  praying  that  the 
will  might  be  established  and  the  trusts  carried  into 
execution,  and  for  an  account  of  the  personal  estate  &c 
possessed  by  ColmaUf  or  by  any  other  person  by  his 

interest"in  Se  ^^^^^  ^^  ^'^^  ^^  ^^  ^^  which,  without  his  wilful  neglect 
testator's  or  default,  might  have  been  so  possessed  or  received ; 
beensepar-      A^d  that  Cdman  might  be  made  accountable  for  any 

losses  by  reason  of  the  testator's  trade  having  been  car^ 

ried  on. 


epai 
He] 


ated.    Held, 
that  she  was 
not  a  neces- 
sary party  to 
a  suit  by  a 
cestui  que 
trust  not 
seeking  to 
charge  her 


Coltnatij  by  his  answer,  stated,  that  the  testator,  by  a 
codicil  to  his  will,  had  authorised  his  executors  to  cany 

on 


interest,  and 

that  the  trustees,  seeking  to  charge  her  interest,  must  make  their  equity  effective 

by  some  proceeding  of  their  own. 


\ 
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on  bis  trade,  and  that,  from  the  death  of  the  testator  in        1847. 
1825  to  18879  the  trade  had  been  carried  on  by  the 
widow  and  Theobald,  and  that,  in  1837,  Theobald  be- 
came bankrupt. 

That  after  bis  bankruptcy,  Theobald  and  the  widow 
applied  to  Boardmanj  and  requested  him  to  act  in  the 
affiurs  of  the  testator  in  the  stead  and  place  of  Theo- 
bald,  which  Boardman  consented  and  agreed  to  do. 

That  the  widow  and  Boardman,  accordingly,  carried 
on  the  trade  until  1838,  when  the  trade  ceased.  Board" 
man  died  in  the  month  of  November  1839,  and,  after  his 
death,  the  widow  and  her  family  applied  to  Balls  and 
requested  him  to  act  in  the  affiiirs  of  the  testator  in  the 
place  of  Boardman,  and  Balls  consented  to  such  re- 
quest. Colman  further  stated  that  he  had  not  objected 
thereto,  and  that  Balls,  down  to  his  death  in  1845, 
'*  took  the  active  management  of  the  testator's  affairs  in 
the  same  way  as  Boardman  had  done.'' 

The  Defendant  Colman  further  stated,  that  Boardman 
and  Balls  had  both  received  part  of  the  testator's  assets, 
and  he  submitted,  *'  that  if,  in  this  suit,  he  was  to  be 
made  chargeable  with  any  dealing,  receipt,  or  payment 
by  Boardman  or  Balls,  in  respect  of  the  testator's  estate, 
the  representatives  of  Boardman  or  Balls,  as  the  case 
might  be,  ought  to  be  a  party  to  this  suit,  to  answer  for 
the  same  " ;  and  he  submitted,  *^  that  he  was  entitled  to 
be  indemnified  by  the  widow,  at  least  to  the  extent  of 
her  life  estate  in  the  sum  of  SOOO/.,  set  apart  for  her, 
pursuant  to  the  will,  to  make  good  all  loss  occasioned 
to  the  trust  estate  by  Theobald,  and  that  she  was  a  ne- 
cessary party  to  this  suit." 

Bb  a  The 
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1847*  The  cause  was  set  down  upon  the  objection  for  want 

^*^'*V*^^     of  parties  under  the  39th  Order  o(  August  1841.  (a) 

CoLMAi^.  Mr.  Kindeidey  and  Mr.  Selwifn  for  the  Plaintiff. 

First.  Neither  Booi'dman  nor  Balls  is  a  necessary 
party  to  this  suit.  It  is  true  that  the  Plaintiff  seeks  to 
charge  the  Defendant  Caiman  with  the  receipts  and 
losses  in  the  trade ;  but  Boardman  and  Balls  were  not 
trustees,  as  the  wiU  contained  no  power  to  appoint  new 
trustees.  They  were  mere  agents  of  Theobald  the  exe- 
cutor, and,  though  they  may  be  liable  to  the  Plaintiff  or 
to  the  executors  for  their  receipts,  the  Plaintiff  is  not 
bound  to  resort  to  them  for  payment.  Again,  by  the 
S8nd  Order  o{  August  1841  (6),  one  or  more  of  several 
parties  jointly  and  severally  liable  may  be  sued  alone* 

Secondly.  The  widow  is  not  a  necessary  party,  for 
her  legacy  has  been  set  apart ;  her  life  interest  may  be 
liable  to  indemnify  the  Defendant  the  executor,  but  he 
'must  obtain  his  remedy  by  some  proceeding  of  his  own. 
The  Plaintiff  seeks  no  such  relief;  and,  therefore,  it 
would  be  improper  to  make  her  a  party  to  the  suit. 

Mr.  Chandless  for  the  Defendant,  in  support  of  the 
objection  for  want  of  parties. 

Boardman  and  Balls  have  acted  in  the  trusts,  and 
have  received  part  of  the  trust  estate  ;  they  are,  there- 
fore, liable  as  trustees,  and  ought  to  be  made  parties 
to  account  for  their  receipts. 

The  bill  seeks  to  make  Cdman  liable  for  the  losses 
which  may  have  occurred  in  carrying  on  the  business, 

and 

(fl)  Ord.  Can.  175.  (h)  Ord.  Can.  174. 


CASES  IN  CHANCERY.  373 

and  it  would  be  unjust  to  charge  him  with  the  receipts  1847» 
of  Boardman  and  Balls^  who  were  appointed  to  act  by 
ThecbaUL  and  the  widow,  with  the  concurrence  of  the 
family.  It  is  clear  that  a  complete  adjudication  on 
the  rights  of  the  parties  cannot  be  made  in  their  ab- 
sence. This  is  not  a  case  to  which  the  32nd  Order  is 
applicable,  for  the  bill  prays  for  the  administration  of 
the  estate,  and  it  has  been  held  by  Vice-Chancellor 
fVigram^  in  Biggs  v.  Penn  (a),  that  the  32nd  Order  of 
August  1841  does  not  apply  to  the  case  of  an  admini- 
stration suit,  in  which  a  complete  decree  cannot  be  made 
unless  all  the  persons  liable  are  parties.  This  decision 
has  been  followed  by  Vice-Chancellor  Knight  Bmce^  in 
the  case  of  Hall  v.  Austin  (&),  where  he  considered  that 
the  32nd  Order  did  not  apply  to  the  case  of  a  general 
administration  suit. 

Secondly.  The  widow  is  a  necessary  party,  for  she 
assisted  in  carrying  on  the  trade,  and  concurred  in  the 
different  dealings  with  the  testator's  property.  She  is 
not  only  accountable,  but  the  Defendant  has  a  right  to 
be  indemnified  out  of  her  interest  (c),  which  he  cannot 
be,  unless  she  be  made  a  party  to  the  suit. 

The  Masteb  of  the  Rolls. 

The  Defendant  Colman  appears  to  be  placed  in  a 
situation  of  some  hardship,  supposing  his  statement  to 
be  true ;  he  has  permitted  the  widow  and  her  children 
(being,  however,  infants  the  greatest  part  of  the  time) 
to  do  that  which  was  agreeable  to  the  widow,  and  was 
thought  no  doubt  most  for  the  benefit  of  the  family.  But 

we 

(a)  4  Hare,  469.  (c)  See  Booth  v.  Booth,  I  Bea- 

(b)  2  CoOyer,  570.  van,  p.  130. ;  Woodt/att  ▼.  Gret- 

ley,  8  ^mons,  180. 
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we  must  look  to  what  was  his  duty,  and  from  that  he 
cannot  be  released.  He  was  appointed  one  of  two 
trustees.  The  codicil  gave  the  trustees  a  discretion  to 
make  arrangements  for  carrying  on  the  trade.  I  never 
think  of  executors  carrying  on  trade  without  being 
surprised  at  their  consenting  to  do  it.  However 
they  consented,  and  appear  to  have  known  what  was 
doing ;  it  must  therefore  be  considered,  that  the  trade 
was  carried  on  on  behalf  of  the  trustees  by  persons  in- 
trusted for  the  purpose.  The  testator  had  intrusted 
Tkeohald  and  Colman^  and  not  the  widow.  Colmatij  con- 
trary to  the  directions  of  the  testator,  thought  fit  to 
allow  the  widow  to  carry  on  the  trade  with  Theobald 
until  he  became  bankrupt.  Afterwards  Boardman  was 
taken  in.  I  am  willing  to  believe  that  it  was  with  the 
consent  of  the  widow.  But  did  the  testator  authorise 
this  to  be  done  at  the  wish  or  suggestion  of  the  widow  ? 
and  did  the  responsibility  of  the  trustees  thereupon 
cease  ?  There  is  no  such  suggestion,  and  neither  the 
widow,  nor  Boardman^  nor  BaUs,  had  any  authority  to 
interfere,  except  under  Colman ;  and,  besides  this,  the 
children  were  infants  for  the  greatest  part  of  die  time, 
and  their  security  was  Colman.  I  cannot,  under  these 
circumstances,  consider  that  Boardman  or  Balls  were 
substituted  trustees. 

I  think  there  is  no  difference  in  principle  as  to  the 
decision  here  and  elsewhere.  If,  upon  a  bill  for  the 
administration  of  an  estate,  it  turns  out  that  an  exe- 
cutori  since  dead,  has  received  the  assets,  you  cannot 
dispense  with  the  presence  of  his  legal  personal  repre- 
sentative,  for  without  him  you  cannot  wind  up  the 
estate.  Here  you  have  Colman^  an  executor  who  was 
entrusted  by  the  testator,  and  the  bill  asks  for  an  account 
of  the  assets  received  by  him,  or  by  any  person  by  his 
order  or/ for  his  use.     If  it  should  appear  that  the  other 

persons 
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persons  did  receive  by  bis  order  or  for  bis  as^  he  will        184>7. 
be  answerable ;  if  not|  he  will  not  be  charged  with  their 
receipts. 

It  is  said  that  the  widow  concurred  in  the  breach  of 
trusty  and  that  she  is  answerable.  This  may  be  so, 
and  Colman  may  file  a  bill  to  obtain  the  benefit  of  this 
equi^  against  her.  Moreover,  the  funds  set  apart  for 
the  widow  are  in  his  hands,  and  he  may  refuse  to  part 
with  them  without  being  indemnified. 

I  am  therefore  of  opinion,  that,  in  this  stage  of  the 
cause,  and  on  these  pleadings,  it  is  not  necessary  to  make 
these  persons  parties.  I  must  confine  my  opinion  to 
the  present  state  of  things.  Many  changes  may  take 
place  in  the  suit  before  the  hearing,  and  this  objection 
may,  at  the  hearing,  be  valid.  I  can  only  say  that,  in 
the  present  state  of  the  record,  I  think  they  are  unne- 
cessary parties. 


PATTISON  V.  HA WKES WORTH.  4p^  «i- 

nnHE  testator  in  this  case  died  in  18J5,  having,  by  A  testator  be- 
-*-    his  will,  bequeathed  to  his  widow  a  legacy  of  70i>  2b^idow*a 
and  an  annuity  of  2SL  for  life.  The  Defendant,  his  son,  pecuniary 

,.  ,  legacy  and  a 

was  his  executor.  lig  annuity. 

8he  survived 

r««.         .  _         Lit-  «    .  1      -Tfti  •     •««•'   ^^^  twcnty- 

The  widow  died  in  1843,  and,  m  ]84>4>,  the  Flamtin,  eight  years, 

her  executrix,  instituted  this  suit  to  recover  the  70/.,  ^^jf^^*"^ 

and  arrears  of  tlie  annuity  of  25L  executrix  filed 

The  a  bill  for  tlieir 
recovery.    Ko 
explanation  was  given  of  the  circumstances,  and  no  proof  of  any  intermediate  pay- 
ment.   The  bill  was  dismissed  on  the  ground  of  great  laches. 


S7e 


1847. 


Pattuon 
Hawkbs- 

WOBTH. 
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The  Defendant^  by  his  answer,  stated  that  the  assets 
had  amounted  to  SS42/1,  and  that  he  had  paid  debts 
and  legacies  to  the  amount  of  S89l2.f  and,  amongst 
them,  legacies  to  the  amount  of  SlOOiL  in  full.  He 
stated  that  the  widow  had  lived  and  had  been  main- 
tained by  him  and  his  brothers,  and  that  he  had  ad- 
vanced and  paid  to  her,  out  of  his  own  monies,  various 
sums  of  money,  of  which  he  had  kept  no  account,  and 
which  sums  were  not,  at  the  time,  expressly  expended 
and  advanced  on  account  of  the  said  iltinuity ;  and  he 
stated  that  the  legacy  had  never  been  paid.  The  answer 
did  cot  set  up  the  Statute  of  Limitations* 


The  Plaintiff  entered  into  no  evidence,  and  proved 
no  payments  on  account  of  the  annuity  or  legacy,  and 
she  gave  no  explanation  of  the  circumstances  which  had 
delayed  the  assertion  of  the  widow's  claim. 

Mr.  Barrett,  for  the  Plaintiff,  contended  that  the 
Defendant  was  liable  to  pay  the  annuity  and  legacy  at 
once,  he  having,  by  payment  of  the  other  legacies  in 
full,  admitted  assets  sufficient  for  that  purpose:  Barnard 
V.  Pumfrett.  (a) 

Mr.  Kinderttetf  and  Mr.  Aeworth  for  the  Defendant. 
Upwards  of  thirty  years  have  elapsed  since  the  right 
accrued.  The  Plaintiff  is  barred  by  the  Statute  of 
Limitations,  S  &  4  ^.  4.  c,  27*,  which  not  only  destroys 
the  right  to  recover  a  legacy  (i),  but  extinguishes  the 
right  to  it.  (c)  She  is  also  barred  by  her  laches  inde- 
pendent of  the  statute. 


Barnard 


(a)  5  Myl.  4>  O.  63. 
ih)  Sect.  40. 


(0  Sect.  34. 
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Barnard  v*  Pumfrett  does  not  apply,  and  it  has  never 
been  held  that  payment  of  one  legacy  is  an  admission  of 
assets  to  pay  another. 

Mr.  Barreitf  in  reply.  First,  the  Defendant  has 
made  payments  which  has  preserved  the  widow's  right. 
Secondly,  a  Defendant  cannot  have  the  benefit  of  the 
statute  unless  he  insists  upon  it  by  his  answer,  Harrison 
V.  BorweU  {a\  which  this  Defendant  has  not  done. 


1847. 


Pattwon 
Hawkes- 

WORTH. 


JTie  Master  qfthe  Rolls. 

It  appears  to  me  that  this  bill  cannot  be  sustained. 
The  testator  died  so  long  back  as  1815;  he  bequeathed 
a  legacy  and  annuity  to  his  wife,  who  lived  till  June 
1843,  and  in  the  following  year  this  bill  was  filed.  It  is 
shewn,  from  the  answer,  that  the  executor  has  possessed 
the  estate,  such  as  it  was,  and  has  made  payments  ex- 
ceeding it.  He  has  paid  legacies  to  two  legatees  in  full, 
but  under  what  circumstances  is  not  stated. 


After  this  length  of  time,  and  in  the  absence  of  all 
explanation  accounting  for  the  delay  in  asserting  the 
claim,  every  presumption  must  be  made  in  favour  of  the 
executor.  The  widow  lived  twenty-eight  years,  and 
might  have  demanded  and  enforced  payment,  but,  so  far 
as  appears,  nothing  was  ever  done,  and  after  her  death, 
when  many  of  the  circumstances  can  no  longer  be 
explained,  this  claim  is  for  the  first  time  set  up.  I 
think  that  the  circumstances  are  suflScient  to  enable 
me  to  say  that  this  bill  cannot  be  sustained. 


I  must  dismiss  it  with  costs. 


(a)  10  5!riiiofi«»  380.,  and  see 
Monypetmy  v.  Brittow,  2  Ruu. 
^MtfL  1 17. ;  Owen  v.  De  Beau* 


voir  (Exch,)  8  ilfoy,  1847,  and 
Bock  V.  Callen  (V.  C.  Wigram), 
9  Feb.  1848. 
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AprU  16,  17. 
May  3. 

Special  re- 
tainer disal- 
lowed in  the 
taxation  of 
coats,  as  be- 
tween party 
and  party. 

Transcript 
of  short-hand 
writer's  notes 
used  on  ap- 
peal disal- 
lowed on  a 
taxation  be- 
tween party 
and  party. 

The  general 
rule  is,  that 
the  costs  of 
two  counsel 
only  are  al- 
lowed upon  a 
taxation  be- 
tween party 
and  party. 

In  the  ab- 
sence of  suf- 
ficient reason, 
only  one  con- 
sultation 
ought  to  be 
allowed  under 
the  120th 
Order  of 
March  1845, 
and  the  Tax- 
ing Masters 
certified  that 
the  fiict  of  one 
counsel  being 
broujght 
specuiliy  from 
another  Ck>urt 
is  not  a 
ground  for 
allowing  an 
extra  number. 


SMITH  V.  The  Earl  of  EFFINGHAM. 

riiHIS  cause  was  originally  heard  at  the  Rolls,  when 
"^  a  decree  was  made  by  which  the  bill  was  retained 
for  a  year,  with  liberty  to  the  Plaintiff  to  bring  an  action 
of  ejectment,  and  the  Defendants  were  restrained  from 
setting  up  outstanding  terms  and  the  Statute  of  Limit- 
ations, (a) 

The  Defendants  Brown  and  Smiihj  being  dissatisfied, 
appealed,  and,  on  the  6ch  o{  Jidy  1846,  the  decree  was 
affirmed  with  costs  to  be  paid  by  the  Appellants. 

The  costs  payable  to  the  Plaiutifi*  under  this  order 
were  taxed,  and,  several  items  having  been  disallowed, 
the  Plaintiff  presented  a  petition  for  a  review  of  the 
taxation.  It  is  necessary  to  state  the  following  facts 
which  gave  rise  to  the  question. 

It  appeared  that,  at  the  original  hearing,  the  Plaintiff 
was  represented  by  Sir  JV.  FoUett  and  one  other  coun- 
sel, and,  being  deprived  of  the  assistance  of  Sir  William 
FoUett  upon  the  appeal,  the  Plaintiff  instructed  Sir 
Fitzroy  Kelly^  who  was  attached  to  the  common  law 
Court,  to  whom,  in  addition  to  the  ordinary  fee  on  his 
brief,  he  presented  a  fee  of  fifty  guineas  by  way  of 
special  retainer,  and  this  was  disallowed.  2.  The  Plain- 
tiff, on  the  appeal,  furnished  his  counsel  with  copies  of 
the  short-hand  writer's  notes  of  the  judgment  of  the 
Master  of  the  Rolls,  and  of  the  speeches  of  Sir  W, 

Fdlett 

(a)  7  BeavaUf  357. 
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FoUett  and  Mr.  Turner^  and  the  charge  for  this,  amount- 
ing to  SS21,  was  also  disallowed  on  taxation.  3.  The 
Plaintiff,  on  the  appeal,  employed  two  other  counsel  in 
addition  to  Sir  Fitzroy  Kelh/j  and  the  Taxing  Master 
disallowed  the  costs  of  the  junior,  amounting  to  45/. 
4.  There  had  been  three  consultations  between  the  Plain- 
tiff's counsel,  the  costs  of  which  were  claimed  by  the 
Plaintiff  under  the  120th  Order  of  May  1845  (a),  but 
the  Taxing  Master  had  disallowed  two  out  of  the  three, 
and  struck  off  ISL 


1847. 


BtflTH 

V, 

Earl  of 
Effinoham. 


The  question  arose  on  the  propriety  of  the  disallow- 
ance of  these  four  sums. 

Mr.  Willcock  in  supp>ort  of  the  petition. 

First.  The  Taxuig  Master  was  not  warranted  in  dis- 
allowing the  retaining  fee.     A  party  had  a  riglit  to  select 
his  own  counsel,  and  in  the  present  case,  which  involved 
a  question  of  law,  the  Plaintiff  was  perfectly  right,  upon 
losing,  by  misfortune,  the  services  of  Sir  TV.  FoUett^  to 
secure  the  best  advice  and  assistance  he  could  possibly 
obtain.     Having  acted  prudently,  the  expense  ought  to 
fall  on  the  party  who  was  in  the  wrong.     The  point  was 
decided  by  the  Vice-Chancellor  of  England  in  the  case 
otNickelk  v.  Haslam  (£),  in  which,  in  a  patent  case,  a  fee 
of  thirty  guineas  was  given  to  the  Attorney-General,  and 
a  retaining  fee  of  fifty  guineas,  the  latter  was  allowed  by 
the  Taxing  Master,  but  was  objected  to.     The  Vice- 
Chancellor  of  Etigland  said,  "  The  objection  is  to  the  fee, 
and  not  to  the  counsel.     A  most  serious  blow  would  be 
aimed  at  the  liberties  of  the  people  of  this  country,  as 
represented  by  counsel,  if  I  were  to  interfere,  in  the  way 
this  Petitioner  asks.   Every  person  has  a  right  to  choose 

his 


(a)  Ord.  Can,  333. 


(b)  9  JuHst,  649. 
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Smith 

V. 

Earl  of 
Efpinghaii, 


his  own  counsel,  and  it  is  for  him  to  determine  whom 
he  will  have.  If  the  Plaintiff,  having  in  contemplation, 
as  I  have  no  doubt  he  had,  the  trial  which  would  take 
place,  thought  proper  to  employ  the  first  counsel  in 
either  court,  he  had  a  right  to  do  sa'' 


Second.  The  transcript  of  the  short-hand  writer's 
notes  ought  to  have  been  allowed.  They  were  neces- 
sary to  inform  the  Court  what  had  taken  place  below, 
and  especially  to  give  full  instructions  to  Sir  JP.  Kelly^ 
who  had  not  hitherto  been  engaged  in  the  suit  or  at  the 
original  hearing.  In  the  case  of  Malins  v.  Pince{a)j 
the  costs  of  the  short-hnnd  writer's  notes  were  allowed, 
on  appeal,  by  Lord  Lj/ud/iwst.  A  certificate  was 
furnished  in  that  case  by  the  Taxing  Master,  in  reference 
to  which  Lord  Lyndhiirst  observed,  **  I  cannot  help 
thinking  that  there  is  a  great  deal  of  good  sense  in  the 
reason  here  given  for  the  allowance  of  such  copies  in  a 
Court  of  eciuity.  It  is  the  duty  of  the  solicitor  to  lay 
before  counsel  the  most  perfect  statement  he  can,  of 
what  took  place  on  the  trial,  and  he  will  naturally 
resort  to  the  short-hand  writer's  notes,  exercising  of 
course  a  discretion  as  to  the  parts  which  he  inserts 
being  essential  to  the  support  of  the  case.*' 


Third.  There  is  no  fixed  rule  prohibiting  the  al- 
lowance of  the  fees  of  more  than  two  counsel.  In  the 
Downing  College  Case(b\  and  in  The  Aitomey-General 
v.  Tke  Draper^  Company  {c\  and  in  fVasiell  v.  Leilie{d)i 
three  counsel  were  allowed :  and  in  Morris  v.  Hunt  (f ), 
BayleyJ.  said,  ^*  With  respect  to  the  number  of  counsel, 

it 


(a)  1  Phillipi.  590. 

(b)  3  Myl.  4"  Cr.  474. 

(c)  4  Beav,  305. 
Id)  14  5Mt.84. 


(r)  1  ChUiys  Sep.  p.  550.  $ 
and  see  Sharp  v.  Athby^  12  Mee, 
ij-  IV.  732. 
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it  appears  that  the  Master  has  allowed  three;  and  it 
seems  to  me  that  the  Master  ought,  in  these  cases,  to 
exercise  a  discretion,  which  discretion  must  be  regulated 
to  a  certain  degree  by  the  nature  and  magnitude  of  the 
cause,  and  the  number  of  witnesses  which  are  likely  to 
be  examined.  It  is  fit,  that  in  cases  of  diflBculty,  in 
which  points  of  law  might  arise,  that  the  leading  counsel 
should  have  the  assistance  of  other  gentlemen  to  suggest 
what  may  be  necessary  in  the  course  of  discussion.  In 
cases  of  that  description,  the  allowance  of  counsel  should 
not  be  regulated  in  the  same  manner  as  in  a  common 
action  for  goods  sold  and  delivered,  or  in  an  ordinary 
case  in  which  no  difficulty  is  likely  to  arise;  Considering 
the  nature  of  this  case,  I  can  by  no  means  say  that  the 
allowance  for  three  counsel  on  the  taxation  of  costs  was 
too  much.     I  think  it  was  a  reasonable  allowance.'' 


1847. 


SUITH 

Eariof 

£FFINGH4ir. 


Fourth.  The  object  of  the  120th  Order  was  to  relax 
the  old  rule»  and  it  gave  to  the  successful  party  the  ex- 
pense to  which  he  had  been  wrongfully  put  by  his  op- 
ponent. In  a  case  of  this  kind,  three  consultations 
were  reasonable,  in  order  to  discuss  the  very  important 
matters  of  fact  and  law  arising  in  it 

Mr.  Kindersley  and  Mr.  J.  A.  Cooke^  contrh. 

First,  lliere  is  no  question  as  to  the  right  of  the 
party  to  select  whatever  counsel,  and  out  of  whatever 
Court,  he  pleases ;  but  the  question  is,  whether,  if  he 
deviates  from  the  ordinary  course  and  selects  counsel 
practising  in  another  Court,  he  is  entitled,  upon  a 
strict  taxation  between  party  and  party,  to  throw  the 
extra  and  additional  expenses  of  a  special  retainer  upon 
his  opponent.  It  has  never  been  the  practice  to  allow  a 
common  retainer  even  of  one  guinea  to  the  counsel  en- 
gaged throughout  a  cause ;  much  less  is  it  reasonable  to 

allow 
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1847.        allow  a  heavy  special  retainer  of  fifty  guineas.     The 

^^^^^"^     case  of  Nickells  v.  Hadam  was  one  of  exception :  it  oo- 

V.  curred  in  the  Lonir  Vacation  where  an  action  was  con- 

Earl  of 
Effingham,    ten^pl&t^y  ^^^  ^^  is  impossible  that  the  Vice-Chancelior 

of  England  could  have  used  the  words  attributed  to 
him. 

Secondly.  There  is  no  instance  of  copies  of  short- 
hand-writer's notes  being  allowed  upon  an  appeal  in 
equity*  The  rule,  as  stated  in  Malins  v.  Pricef  only 
applies  to  an  issue,  and  the  reason  is,  that  the  counsd 
engaged  at  law  are  not  the  same  as  those  in  equity; 
and  it  is  consequently  necessary  to  instruct  the  equity 
counsel  as  to  what  took  place  at  law ;  but,  on  an  appeal, 
the  counsel  are  assumed  to  have  notes  on  their  briefs  of 
what  took  place  below. 

Thirdly,  as  to  three  counsel  being  allowed.  Dawning 
College  Case  and  Wastell  v.  Leslie  were  cases  of  taxation 
as  between  solicitor  and  client.  The  Aiioma^^General 
V.  The  Drapers^  Company  is  put  as  a  case  of  exception, 
shewing  that  the  contrary  is  the  ordinary  rule;  and 
Morris  v.  Hunt  states  it  to  be  a  matter  of  discretion 
with  the  Master,  which  he  has  exercised  in  this  case, 
and  from  which,  therefore,  there  is  no  appeaL 

Fourthly.  As  to  consultations,  none  were  allowed 
previous  to  the  120th  Order;  and  since  that,  it  has 
been  usual  to  allow  one  only.  The  legitimate  object 
of  them  is  not  to  <*  cram  ''  the  leading  counsel  with  the 
law  and  facts,  but  to  settle  a  combined  mode  of  opera- 
tions ,and  so  prevent  the  several  counsel  on  one  side 
taking  an  inconsistent  course  of  argument  There  was 
little  necessity  in  this  case  for  three  consultations ;  for 
the  matter  had  previously  undergone  a  very  full  dis- 
cussion. This  point,  again,  involves  no  principle,  but  is 
a  matter  of  pure  discretion* 

.Mr. 
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Mr.  WiUcock  in  reply.  1847. 

The  Master  of  the  Rolls  reserved  his  judgment. 


Smith 

Earl  of 
Bpfuighaic. 


The  Master  of  the  Rolls.  ^f^y  3. 

After  a  decree  made  in  this  Court,  the  Respondents 
to  this  petition  presented  a  petition  of  rehearing  to  the 
Lord  Chancellor.  On  the  rehearing,  the  decree  was 
aflSrmed,  and  the  Respondents'  petition  was  dismissed 
with  costs. 

The  costs  of  the  Plaintiffs,  of  whom  the  present  Peti- 
tioner is  the  survivor,  have  been  taxed,  and  upon  the 
taxation,  the  Taxing  Master  has  disallowed  several 
charges,  to  the  amount  in  the  whole  of  143/.  145.  4c2. 

The  present  petition  prays  that  it  may  be  referred 
back  to  the  Master  to  review  the  taxation. 

The  costs  have  been  taxed  as  between  party  and 
party,  and  are  payable  by  the  adverse  parties,  who  are 
ordered  to  pay  them,  in  consequence  of  their  having 
failed  in  a  proceeding,  in  the  course  of  which  the  costs 
were  incurred. 

In  the  taxation  of  such  costs,  it  is  proper  to  allow  the 
just  and  necessary  costs  sustained  by  the  party  in  de- 
fending his  right ;  and  the  120th  Order  of  May  1845  {a) 
has  provided,  in  particular,  that  the  costs  of  consultation 
with  counsel  and  the  costs  of  supplying  counsel  with 
copies  of  or  extracts  from  documents  may  be  allowed ; 
but  the  same  Order  has  directed,  that  the  Taxing  Master 

is 
(a)  Ord.  Can.  333. 


Epfinshah. 
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1847*       is  not  to  allow  any  costs  which  do  not  appear  to  have 

^"^^'^    been  necessary  or  proper  for  the  attainment  of  justice, 

V.  or  for  defending  the  rights  of  the   party,  **  or  which 

mMnntAW   ^PP®**"  ^o  ^^^^  been  incurred  through  over  caution, 

negligence,  or  mistake,  or  merely  at  the  desire  of  the 

party." 

The  charges  disallowed  by  the  Master,  and  of  which 
the  petition  complains,  consist  o(  1st,  a  special  fee 
paid  on  the  retainer  of  the  leading  counsel ;  2nd.  The 
costs  of  transcripts  and  copies  of  short-hand  writer's 
notes  made  for  the  use  of  counsel ;  Srd.  The  fee  paid 
to  a  third  counsel  on  the  rehearing ;  and  4th.  The  fees 
paid  for  a  second  and  third  consultation  of  counsel  on 
the  rehearing. 

I  have  thought  it  right  to  obtain  the  certificate  of 
the  Taxing  Masters  upon  the  general  rules  adopted  in 
such  cases,  and  it  is  as  follows :  — 

«  We  beg  leave  respectfully  to  certify  to  your  Lord- 
ship, on  the  points  raised  by  the  petition,  that, 

1st,  *'  It  is  the  general  rule,  on  taxation  of  costs  as 
between  party  and  party,  that  if  any  party  thinks  proper 
to  employ,  specially,  a  counsel  not  usually  practising  in 
the  Court  in  which  the  proceeding  takes  place,  he 
must  himself  bear  all  the  extra  expenses  he  may  incur 
thereby. 

Sdly,  **  It  is  the  general  rule,  that  neither  the  expense 
of  employing  a  short-hand  writer  to  take  notes  on  an 
original  hearing,  nor  the  expense  of  furnishing  counsel 
with  copies  of  such  notes,  can  be  allowed  as  part  of  the 
costs  of  a  rehearing,  on  a  taxation  as  between  party  and 
party. 

5dly, 
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ddly,  ^*  The  general  rule  is,  that  two  counsel  only  are        1 847* 

allowed  on  the  hearine  of  a  cause,  and  that  rule  has  been       ^T^'"^^ 

Smith 
departed  from  only  in  a  very  few  instances^  where  the  v, 

great  importance  of  the  cause,  the  extent  of  the  plead*  v^^^  ^^ 

ings  and  evidence,  and  the  time  likely  to  be  occupied 

in  the  hearing,  have  warranted  an  exception  to  the 

general  rule. 

4tbly,  **  No  general  rule  has  been  made  since  the 
Orders  of  May  1845,  under  which,  consultations  were 
first  allowed  on  taixation  between  party  and  party,  as 
to  the  number  of  consultations  to  b^  allowed,  each  case 
depending  entirely  on  its  own  merits ;  but  we  are  of 
opinion,  that  the  fact  of  one  of  the  counsel  being  spe- 
cially brought  in  from  another  Court,  would  not  be  a 
proper  ground  for  allowing  an  extra  number  of  consult- 
ations, as  against  the  opponent. 

«  Richard  Mills. 
Robt.  B.  Follett. 
H.  R.  Baines. 
Geo.  Gatty. 
Philip  MartineauJ' 

On  consideration  of  this  certificate,  with  reference  to 
the  particular  facts  and  circumstances  of  this  case,  I  am 
of  opinion,  that  the  Master  has  done  right  to  disallow 
all  the  costs  complained  of. 

First,  as  to  the  special  retainer.  Parties  have  a  right 
to  be  heard  by  any  counsel  they  think  proper  to  retain, 
and,  m  a  case  like  the  present,  where  they  are  to  re- 
ceive costs  from  the  adverse  party,  they  ought  to  be 
allowed  such  necessary  and  proper  fees  as  they  have 
paid  for  the  counsel  they  have  employed;  and  accordingly, 
the  Taxing  Master  has  allowed  the  fee  paid  on  the  brief 
of  the  leading  counsel  retained  by  the  Plaintifi*;  but  the 

Vol.  X,  Cc  party 
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1847.        party  is  not  and  ought  not  to  be  allowed  to  charge 
^^^^     against  the  adverse  party  a  special  or  esita  payment, 
«.  which  he  thought  fit  to  make  to  a  particular  counsel 

Effingham,  usually  practising  in  another  Court,  and  whose  attend- 
ance could  not  be  procured  without  a  special  fee.  The 
bar  of  every  Court  is  abundantly  supplied  with  able 
and  efficient  counsel,  whose  attendance  can  be  procured 
without  any  such  special  or  extra  payment.  And 
though  a  party  may  and  ought  to  be  able  to  consult 
his  own  interest,  or  indulge  his  own  caprice,  if  he 
chooses,  at  his  own  expense,  it  cannot  be  said  that  the 
extra  costs  of  obtaining  the  attendaaoe  of  counsel^  who 
cannot  or  will  not  attend  without  a  special  retainer^  are 
necessary  for  the  attainment  of  justice^  or  the  d^enoe 
of  the  rights  of  the  parties.  To  allow  such  costs  to  be 
charged  against  an  adverse  party,  would  probably  lead 
to  great  injustice  and  oppression. 

Secondly,  as  to  the  short-hand  writer's  notes.  There 
was  some  differenceof  opinion  among  the  Taxing  Masters, 
in  consequence  of  which,  the  certificate  which  I  have 
read  is  signed  by  only  five  of  them.  No  one  doubts 
the  value  of  short-hand  writer's  notes,  the  accuracy  with 
which  they  can  be  and  usually  are  taken,  and  die  hn- 
portance  of  them,  as  affi>rding  a  complete  statement  of 
the  proceedings  they  record.  But  the  question  here 
is,  not  what  is  merely  useful  or  convenient  to  the  party 
who  obtains  the  short-hand  writer's  notes,  but  whether 
the  adverse  party,  who  is  ordered  to  pay  the  costs^  i.  e, 
the  costs  necessary  or  proper  for  the  attainment  of 
justice,  is,  in  addition  to  the  costs  of  retaining  the  coun- 
sel and  solicitor  of  his  opponent,  also  to  pay  the  costs 
of  the  transcript,  and  copies  of  the  shorthand  writer's 
notes.  Supposing  the  counsel  and  solicitor  to  attend 
and  be  present  during  the  whole  proceedings  and  to  be 
able,  by  their  attendance,  to  know  and  give  an  account 
of  all  that  passes,  that  would  seem  to  be  such  an  account, 

though 
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though  not  literal,  as  would  afford  the  accurate  substance        1847. 
aud  effect  in  a  condensed  forni}  in  many  cases   more     ^^^^^""^ 
likely  to  be  practically  useful,  than  even  the  short-hand  v. 

writer's  more  full  and  literal  detail,  and  it  would  seem,    sppfnoHAM. 
in  ordinary  circumstances  at  least,  sufficient  for  the  pur- 
pose of  informing  the  party  of  all  that  may  be  neces- 
sary for    his  guidance  on  any  future  occasion.      If 
counsel  and  solicitor  are  not  in  attendance  at  the  hear- 
ing ;  if,  by  reason  of  their  absence^  they  do  not  know, 
and  cannot  give  any  account  of,  that  which  passes,  their 
client  may  be  unable  to  learn  what  has  been  done  in 
bis  cause  without  the  aid  of  the  short- hand  writer's 
notes.     But  it  does  not  appear  that  the  adverse  party, 
who  is  required  to  pay  the  expense  of  retaining  counsel 
and  solicitor,  ought  also  to  be  required  to  pay  the 
expense  of  securing,  in  another  form,  the  information 
which  ought  to  have  been  secured  by  the  same  counsel 
and  solicitor,  but  has  not  been  obtained  or  secured,  by 
reason  of  their  absence  at  the  time  when  their  presence 
was  required.     Why  should  he  be  required  to  pay  not 
only  for  the  persons  who  ought  to  have  done  the  work, 
but  also  for  the  persons,  who,  in  their  default,   have 
done  another  and  different  work,  which  may  be  sub- 
stituted for  it? 

It  may  be  admitted,  that,  in  consequence  of  the  co- 
temporaneous  sittings  of  the  Courts  of  appeal  and  of 
original  hearing,  and  from  some  other  causes  arising 
from  the  cotemporaneous  sittings  of  the  different 
branches  of  this  Court,  it  may  not  always  be  practi- 
cable for  some  counsel,  especially  for  those  who  are 
most  eminent,  who  have  the  greatest  practice,  and  are 
therefore  most  in  demand,  to  be  present  at  the  hearing 
of  all  the  causes  in  which  they  are  retained.  Such 
counsel  are  frequently  retained  with  a  full  knowledge 
and  understanding  of  the  party  that  their  attendance 

Cc  2  may 
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1847.       may  be  doubtful,  and,  in  many  cases,  the  client  may 

^'siiiTii        ^^""^  ^'  ^^^'  ^*5  advantage  to  take  the  chance.    Arrange- 
9.  ments  may  be  made  for  due  attention  to  the  business  in 

Efpinqham.  ^^®  absence  <}f  such  counsel.  When  such  arrange* 
ments  are  made,  they  probably  occasion  additional 
expense,  and  therefore  the  party  has  to  consider,  whe- 
ther he  will  make  them  or  not;  or,  whether  he  will 
retain  counsel  whose  engagements  may  not  make  any 
such  arrangements  necessary.  If  no  such  arrangements 
be  made,  and,  in  default  of  them,  the  aid  of  the  short* 
hand  writer  is  required ;  it  may  be  perfectly  proper  for 
the  party  himself  to  obtain  it,  and  the  charge  for  it 
may,  in  a  proper  case,  be  sustainable  by  the  solicitor 
against  his  client;  but  it  does  not  follow,  that  he  is 
therefore  to  throw  the  expense  on  the  adverse  party, 
who  may  reasonably  say,  that  it  ought  not  to  be  charged 
to  him. 

Thirdly.  As  to  the  third  counsel,  I  am  of  opinion^ 
that  there  is  nothing  in  this  case  which  could  make  it 
reasonable  to  throw  on  the  adverse  party  the  expense  of 
employing  a  third  counsel  on  the  rehearing.  There 
are  probably  some  cases^  in  which,  from  their  great 
length  and  intricacy,  the  retainer  of  more  than  two 
counsel  on  the  original  hearing  may  be  thought  neces- 
sary ;  but  the  general  rule  is  otherwise;  and  the  expense 
of  three  counsel,  even  at  the  original  hearing,  is  not 
chargeable  on  an  adverse  party  without  very  sufficient 
reasons  being  assigned.  In  this  case,  it  is  stated,  that 
only  two  counsel  were  retained  by  the  Plaintiff  on  the 
original  hearing.  Now  the  original  hearing,  in  all  cases 
properly  conducted,  whether  it  ends  satisfactorily  or 
not,  affords  great  facilities  for  a  rehearing,  which,  on  that 
account,  is  generally,  if  not  always,  attended  with  much 
less  difficulty  than  the  first  hearing;  and  I  am  of  opi* 
nion,  that  in  this  case,  the  retainer  of  a  third  counsel 

was 


CASES  IN  CHANCERY. 


S89 


was  wholly  unnecessary,  and   the  rather   because  the 
third  counsel  was  not  engaged  in  the  original  hearing. 

Fourthly.  I  consider  the  charge  for  three  consulta- 
tions on  the  rehearingi  without  any  reason  assigned,  to  be 
very  unreasonable.  It  may  be,  that  they  were  thought 
necessary,  or  at  least  useful,  by  reason  of  the  leading 
counsel  not  being  familiar  with  the  practice  and  pro- 
ceedings of  this  Court;  and  the  certificate  of  the  Taxing 
Masters  has  some  reference  to  that  supposition ;  but 
whether  this  was  so  or  not,  I  am  of  opinion,  that,  in  the 
absence  of  any  reason,  or  any  sufficient  reason  assigned, 
no  more  than  one  consultation  ought  to  be  allowed.  I 
can  conceive  circumstances,  which,  being  satisfactorily 
proved,  might  justify  the  charge  of  more  than  one  con- 
sultation against  an  adverse  party  ;  but  it  would  not  be 
in  any  ordinary  case,  or  under  ordinary  circumstances. 
On  such  occasions  as  the  present,  I  ought  to  assume, 
that  the  counsel  who  consult  are  familiar  with  the  law 
and  practice  of  the  Court,  have  carefully  read  their 
briefs,  and  are  attended  by  an  experienced  solicitor, 
familiar  with  the  facts.  Under  such  circumstances,  no 
very  long  consultation  is  required,  to  enable  the  counsel 
to  communicate  their  suggestions  and  views  to  each  other 
and  concert  their  plan  of  proceeding.  If  I  were  not  to 
make  such  an  assumption,  but,  on  the  contrary,  were  to 
suppose  counsel  and  solicitor  both  ignorant  and  inatten- 
tive, it  would  be  impossible  to  limit  the  number  of  con- 
sultations which  might  be  required  to  instruct  them,  or 
to  give  any  satisfactory  reason  for  charging  the  adverse 
party  with  the  costs  of  them.  I  need  scarcely  say,  that 
any  such  supposition  or  notion  as  that  counsel  and  soli* 
citors  are  usually,  or  frequently,  or  in  any  ordinary 
circumstances,  ignorant  of  or  inattentive  to  the  business 
they  undertake,  would  be  quite  contrary  to  the  common 

experience  of  us  all. 

Dismiss  this  petition  with  costs. 
Cc  S 


1847. 


Smith 

V, 

Earl  of 
Effingham. 
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Jan.  23. 25.  In  re  PENDER. 

A  charge  in  a  TN  this  case  four  bills  of  costs  claimed  by  the  solicitor 
'^br^attraSM  against  Glassofij  which  had  been  delivered,  but  with- 
a  great  many  out  signature,  had  been  ordered  to  be  taxed  by  the 
vague,  and  on    Master  of  the  Rolls  (a),  and  the  decision  was  affirmed 

taxation  the      fay  the  Lord  Chancellor,  lb) 

charge  will  be      "^ 

disallowed. 

The  costs         Upon  the  taxation  various  items  were  disallowed.  This 

of  an  abstract  ,  [ 

of  a  deed  pre-   petition  prayed  for  a  review  of  the  taxation,  and  spe- 

company  a^  cified  the  subjects  of  complaint,  which  were  as  follows : 
case  submitted  — First.  One  of  the  bills  of  costs  contained  this  item 

disSowol',       under  date  the  28th  of  May* 
under  the  cir- 

A  consider-  Attending  Captain  Hodges  and  Mr.  Lmis 

able  portion  ^  great  many  times  in  Ixmdon,  discussing 

for  the  attend-  this  matter  with  them,  making  arrangements 

£Sitor°hu^"n.  ^^^  procuring  copies,  deeds,  &c.,  and  ex- 

at  the  request    penses       -  -  -  -  -£2  10     0 

of  his  client, 
disallowed,  on 

the  ground  Qf  this,  the  sum  of  1/.  Ss.  4rf.  was  struck  off,  on  the 

that  the  soli-  ,    ,         ,  ,      ,  .         .    .        ,^  ■      i 

dtor  had  failed  ground  that  the  only  date  given  bemg  May  28tb,  the 

^P'^?71^*^  Master  could  only  allow  for  the  attendance  on  that 
the  whole  tune  ^ 

was  required     one  day. 
for  the  bu- 
siness. 

Where  a  so-  Secondly, 

lidtor  makes 
against  his  (a)  8  Beavan,  299.  (b)  2  PhilL  69. 

cuent  any 

charge  not  authoriied  in  the  usual  and  regular  mode  of  proceeding,  the  burden  of 
proof  is  upon  the  solicitor;  and.  in  a  case,  where,  for  the  interest  of  a  client,  the 
solicitor  had  advanced  money  to  put  in  the  answer  of  a  co- Defendant,  it  was  dis- 
allowed, on  the  ground  that  it  was  not  clearly  made  out  that  the  client  authorized 
or  acquiesced  in  it. 

Brief  of  pleadings  made  before  the  case  was  at  issue  disallowed. 

Fee  of  counsel  tor  settling  a  special  affidavit  for  leave  to  amend  disallowed  in  a 
taxation  between  solicitor  and  client. 
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Secondly.  It  being  necessary  to  take  the  opinion  of       1847. 
counsel  on  a  case,  which  referred  to  an  abstract  and     ^^y^'^^ 

In  re 

copies  of  deeds  amounting  to  sixty-four  brief  sheets,  an      Pender, 
abstract  of  twen^-six  brief  sheets  was  made  and  laid 
before  counsel.     For  drawing  this  abstract  and  for  fair 
copy,  a  sum  of  IS/,  was  charged,  and  this  was  also  dis- 
allowed by  the  Master. 

Thirdly.  It  appeared,  that  a  Mr.  Lewis,  the  co*trustee 
of  Glasson  the  client,  had  misapplied  the  trust  funds, 
under  su^h  circumstances  as  to  make  Glasson  liable, 
and  the  solicitor  was  requested  by  his  client  to  go  up 
to  London  to  attend  to  the  business,  and  to  attempt, 
through  Lemis^  to  make  out  a  case  to  exonerate  him, 
Glasson.  This  the  solicitor  accordingly  did,  and  he 
charged  for  attendance  in  London  twenty  days,  and 
for  coach  hire  and  expenses,  the  sum  of  71^  The 
Master  allowed  for  twelve  days  only,  striking  off  24/. 
odd. 

Fourthly.  Being  advised  that  it  was  very  important  for 
the  interest  of  Glasson^  that  the  answer  of  Lewis  should 
be  got  in,  and  Lewis  being  in  a  state  of  poverty,  the 
solicitor  procured  the  answer  of  Lewis  to  be  put  in,  and 
paid  the  fees  and  expenses.  As  to  this,  the  solicitor 
alleged,  that  in  so  doing  he  acted. according  to  the  in- 
structions, and  for  the  interest  and  with  the  approbation, 
of  the  client.    The  whole  of  this  was  disallowed. 

Fifthly.  The  bills  contained  charges  for  making  brief 
copies  of  pleadings  in  one  suit,  and  for  abbreviating  the 
pleadings  in  the  cross  suit  before  the  suit  was  at  issue. 
The  whole  of  which  the  Master  disallowed,  on  the 
ground  that  they  were  made  prematurely,  and  before 
that  stage  of  the  causes  in  which,  as   between   party 

and 
Cc  4. 
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1847.        and  party,  it  is  permitted  to   make  and  charge  for 


In  re 
Pender. 


briefs,  {a) 

Sixthly.  A  charge  oflL  Ss»  6d.  for  a  fee  to  counsel 
for  settling  a  special  affidavit,  for  leave  to  amend  was 
disallowed. 

Mr.  Turner  and  Mr.  fF,  M.  JatneSf  in  support  of  the 
petition  of  the  solicitor. 

Mr.  Kinderdey  and  Mr.  Goodeve,  for  Glasson^  amongst 
other  arguments,  Urged,  that  the  subject  of  complaint 
involved  no  principle,  but  was  a  mere  matter  of  discre- 
tion of  the  Taxing  Master,  from  which  there  was  no 
appeal :  Alsqp  v.  Lord  Oxford.  (£) 

The  Master  of  the  Rolls* 

I  am  very  much  afraid,  that  unless  parties  become 
more  reasonable,  the  time  ofxhe  Court  will  continue 
to  be  occupied  by  questions  relating  to  solicitors'  bills, 
though  perhaps  not  to  the  same  extent  as  hitherto;  for 
it  is  now  settled,  that  a  solicitor  cannot  deliver  an  un- 
signed bill  for  payment,  without  subjecting  it  to  tax** 
ation. 

These  bills  were  delivered  for  payment  without  tax- 
ation \  and,  without  making  any  imputation  on  the  soli* 
citor,  who  has  followed  a  practice  which,  I  am  informed, 
has  prevailed,  I  must  observe^  that  I  think  it  is  very 
desirable  to  solicitors  themselves,  that,  when  they  deliver 
bills  for  payment,  they  should  be  so  framed,  that,  though 

delivered 

(a)  On  this  point  1  Tut.  4r  and8ee2  5'jiM£&'«Pr.5l7.(3ded). 
Ven.  303.  (6th  ed.),  1  Granft  and  F)nend  ▼.  Soi/s^,  anti^  389.  . 
Fr.  557.  (2d  ed.)  were  cited ;         (b)  1  Myl.  4*  K.  564. 
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delivered  without  any  view  to  taxattOD»  they  should  not        1847* 


In  re 


differ  much,  if  at  all,  from  bills  delivered  in  the  expecta- 
tion of  their  being  taxed.  In  consequence  of  not  attend*  Psndee. 
ing  to  this,  charges  like  those  now  in  question  are 
sometimes  disallowed  on  taxation ;  and  it  must  be  painful 
to  an  honourable  mind  to  have  it  determined  that  they 
are  not  entitled  to  that,  which,  by  their  bills,  they  have 
sought  payment  of. 

This  bill  having  been  submitted  to  taxation,  the 
Master  has  struck  out  many  items.  As  to  the  first 
charge  of  2L  105.,  for  '^attending  a  great  many  times,'' 
I  must  say,  that  it  is  an  item  so  expressed,  as  strictly 
speaking,  to  entitle  him  to  no  payment.  A  solicitor  is 
not  to  make  a  general  sweeping  charge  in  his  bill  of 
costs  for  a  many  attendances,  but  he  must  specify  the 
very  thing  for  which  he  makes  his  claim.  It  is  said 
that  he  was  detained  in  town  several  days :  he  might  be 
so ;  but  that  is  not  the  thing  charged  for ;  and  I  do  not 
think  the  Master  would  be  justified  in  allowing  what 
he  has,  if  it  had  been  objected  to.  If  the  business  has 
really  been  done  the  solicitor  must  thank  himself,  if  he 
has  made  out  his  bill  in  such  a  way  as  to  prevent  his 
charge  being  allowed. 

As  to  the  abstract,  the  Master  did  not  consider  that 
the  solicitor  was  entitled  to  charge  for  such  an  abstract. 
I  have  not  sufiicient  before  me  to  say  that  he^was  entitled. 
The  deeds  are  not  long:  the  attention  of  counsel  might 
have  been  called  to  them  without  an  abstract. 

It  has  been  said,  that  any  other  course  would  have 
been  productive  of  greater  expense;  but  a  solicitor 
cannot  make  a  charge  one  way,  and  then  say,  I  should 
be  entitled  to  more  if  I  had  proceeded  in  another. 

The 
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1847«  The  next  charge  is  for  a  journey.    It  spears,  that 

in  Jl&zy  1841,  Glasson  was  desirous  that  his  solicitor 
should  go  to  town,  for  the  purpose  of  attendmg  to  the 
business.  That  is  not  disputed.  He^  perhaps,  had  con- 
fidence in  him,  which  he  could  not  have  in  any  other 
person.  He  attended  in  town,  from  the  17th  of  May 
to  the  8th  of  June;  but  I  cannot  ascertain  how  much  of 
that  time  was  occupied  in  the  client's  business.  A 
solicitor  who  is  sent  by  a  client  on  a  journey  out  of 
the  ordinary  course  of  business  is  in  a  delicate  posi- 
tion; the  client  does  not  thereby  place  himself  en- 
tirely in  the  hands  of  his  solicitor ;  but  it  is  incumbent 
on  the  solicitor  to  shew,  that  he  has  given  such  atten- 
tion to  the  matter  as  to  entitle  him  to  the  charges  he 
makes.  It  could  not  be  contended,  that  if  a  week  were 
sufficient  for  the  business,  he  could  dawdle  over  it  for  a 
fortnight  and  charge  for  that  time.  The  authority  to 
go  to  town  for  the  purpose  of  attending  to  the  business 
did  not  exonerate  the  party  from  shewing  what  he  did 
in  town.  I  cannot  think  that  the  Master  has  come  to  a 
wrong  decision,  or  that  this  is  a  case  of  principle ;  it 
appears  rather  to  be  one  of  amount,  and,  if  so,  I  ought 
not  to  entertain  jurisdiction. 

The  next  point  is  the  expense  of  putting  in  the  an- 
swer of  Lemis.  On  this  I  feel  greater  difficulty.  I  agree, 
that  if  you  limit  the  discretion  of  the  solicitor  too  much, 
you  may  prevent  his  doing  things  of  the  greatest  im- 
portance for  the  interest  of  his  client.  It  would  be 
construmg  too  strictly  the  rule  to  say,  that  in  no  in- 
stance shall  a  solicitor  be  allowed  to  put  in  an  answer 
for  a  co-Defendant,  for  we  know  that  even  a  Plaintiff  is 
occasionally  obliged  to  do  it,  in  order  to  enable  him  to 
get  on  with  his  suit;  but  I  doubt,  under  the  circum- 
stances, whether  the  expenses  of  putting  in  the  answer 
of  Letsis  and  the  office  copy  of  the  bill  ought  to  be 
allowed.     I  will  take  some  little  time  to  consider  it. 

If 
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If  an  essential  service  was  rendered  to  the  client,  it        1847. 
might  possibly  be  allowed,  bat  only  under  very  special      ^^^v^^^ 
circumstances.  Pbmder. 

As  to  the  brief  pleadings,  I  see  no  reason  to  think 
that  the  Master  has  not  proceeded  according  to  the 
ordinary  rule  of  the  Court.  The  argument  that  it 
might  be  a  hardship  on  the  solicitor  or  counsel  cannot 
authorise  me  to  deviate  from  the  ordinary  rules  of  tax- 
ation* I  cannot  alter  the  Master's  report  in  that 
respect. 

There  was  a  fee  for  settling  an  affidavit  for  leave  to 
amend  the  bill.    I  do  not  think  It  ought  to  be  allowed. 

I  will  consider  the  case. 


The  Master  of  the  Rolls.  '^^  ^• 

The  Petitioners  complain,  that  the  Master  has  im- 
properly disallowed  the  several  charges  which  are  par- 
ticularly stated  in  the  petition.  It  is  suggested,  that  in 
the  disaQowance,  the  Master  has  proceeded  upon  some 
erroneous  principle,  in  respect  of  which  the  bill  ought 
to  be  sent  back  to  him  with  special  directions. 

I  do  not  think  that  it  Is  established,  even  if  suffi- 
ciently alleged,  that  the  Master  has  proceeded  upon 
any  erroneous  principle ;  but  there  is  one  point  which 
may  seem  to  involve  a  principle,  and  I  have  thought  it 
best  to  read  through  the  bills  and  all  the  affidavits  and 
letters  with  which  I  have  been  supplied,  and  to  state 
my  opinion  upon  the  disallowances  complained  of. 

The 
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I847*  The  £rst  is  a  sum  of  IL  Ss*  M*  taxed  off  from  a 

^^^7"^^^  charge  of  2L  105.,  for  attending  Captain  Hodges  and 
Fender.  Mr.  Lewis  a  great  many  times  in  London  &&,  and  ex* 
penses.  This  is  supported  by  the  affidavit  of  Mr.  WiU 
Ham  James  Genn^  who  suggests,  that,  being  in  London 
on  other  business,  he  was  detained  by  Mr.  Glassonh 
business  two  days  longer  than  he  otherwise  would  have 
been.  I  am  of  opinion  that  a  specific  charge  cannot  be 
supported  by  a  statement  so  vague  and  general  as  this 
is ;  and,  as  there  is  no  evidence  before  me  upon  it,  I 
cannot  properly  increase  the  sum  of  1/.  6s.  8<f.,  which 
the  Master  has  allowed  for  four  attendances. 

The  next  disallowances  complained  of  relate  to  a 
case  laid  before  counsel  for  his  opinion.  With  the 
case,  the  solicitor  left  the  abstract  of  certain  deeds,  and 
ihe  charges  for  the  case  and  abstract  amount  to  19^ 
From  this  sum,  the  Master  has  taxed  off  17/.  Gs.  8d» 
But  the  Petitioners  complain  only  of  the  disallowance 
of  two  items,  viz.  ISs.  4^2.  for  instructions  for  the  ab- 
stract, and  13/.  for  drawing  and  copying  it.  The  ques- 
tion is,  whether  it  was  necessary  or  proper  to  make  this 
abstract  to  accompany  the  case.  The  Master  thought 
it  was  not,  and  therefore  disallowed  the  charges.  Mr. 
WiUiam  James  Gcnn  thought  otherwise,  and  has  so 
stated  in  his  affidavit.  It  must  be  admitted  that  there 
may  be  circumstances  which  may  make  it  right  and 
proper  to  make  an  abstract  of  deeds  to  accompany  a 
case  stated  for  the  opinion  of  counsel ;  but  each  case 
must  depend  on  its  own  circumstances :  and,  after  con- 
sidering the  circumstances  stated  here,  I  see  no  suffi- 
cient reason  to  think,  that  such  an  abstract  was  neces3ary 
in  this  case. 

The  next  disallowances  complained  of  relate  to 
Mr.  Genri%  attendance  in  London  in  May  1841,  and 

bis 
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his  expenses  there.      The  question  is,   whether   the        1847. 

Master  has  improperly  reduced  the  days  of  attendance  ^j^r^ 

from  twenty  to  twelve.     And  I  think  that  the  Petitioner  Pbndbr. 
has  failed  to  prove  that  a  longer  time  was  required. 

The  next  disallowances  complained  of  relate  to  the 
expense  of  preparing  and  putting  in  the  answer  of 
Zjewis*  It  was,  as  I  think  reasonably,  thought  import- 
ant, that  Lewis  should  put  in  his  answer  without  delay. 
It  was  perhaps  not  so  important  as  Mr.  Genn  thought 
it:  there  were  admissions  of  I^ewis  easily  capable  of 
proof;  but  it  was  of  some  importance,  and  Mr.  Genn 
very  properly  attended  to  the  subject.  But  I^ewis  could 
not  pay  the  expense^  and  therefore,  I  suppose,  with  a 
view  to  promote  the  interest  of  Glasson^  the  necessary 
advances  were  made  by  the  solicitors  or  their  agent. 
It  is  not  alleged  that  these  advances  were  previously 
authorised  by  Glasson;  but  Mr.  WiUiam  James  Genn 
says,  that  Glasson  was  perfectly  aware  that  the  pay* 
ments  had  been  made^  and  fully  acquiesced  in  the  same ; 
Glasson  (it  is  said),  believing  with  Mr.  Genn  that  it 
would  have  been  unwise  to  allow  the  non-filing  of  the 
answer  to  remain  over  because  of  the  non-payment  of 
the  said  sums,  never  objected  to  such  payments*  Mr. 
Lewis^  however,  says,  that  Mr.  William  James  Genn  or 
his  agent  lent  him  part  of  the  fees  incidental  to  putting 
in  his  answer  in  Esdaile  v.  Glasson^  as  well  as  in  Glas-- 
son  T.  fLetms^  Mr.  WiUiam  James  Genn^  in  a  subse- 
quent affidavit,  says,  that  on  his  return  from'  London 
(which  was  in  June  1841),  he  was  called  on  by  William 
Glassouj  and  he  then  informed  Glasson  of  the  advance 
of  money  to  procure  the  filing  of  Lefaois^s  answer,  and 
that  Glasson  fully  and  entirely  acquiesced  therein,  and 
never  complained  of  it,  or  stated  that  it  was  an  unusual 
thing  to  do,  or  to  that  effect*.  However,  it  apfiears,  that 
on  the  13th  of  November  1841,  Messrs.  Penda\  Getin 

and 
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1847-  and  Genn  wrote  to  Mr.  Lewis  a  letter,  in  which  they 
^'^^y'^  expressed  themselves  as  follows :  —  "  We  presame  you 
Pbndbr,  have  paid  the  amount  advanced  by  us  for  Mr.  CoOiti^ 
sorCs  fees "  (those  fees  being  part  of  the  expenses  of 
putting  in  the  answer  of  Lewis).  These  charges,  there- 
fore, rest  on  the  statement  of  Mr.  Genth  that  Mr.  Glas" 
son  acquiesced  in  the  advances,  or  did  not  object  to 
them ;  and  being  of  opinion  that  the  burden  of  proof  is 
upon  the  solicitor  who  makes  against  his  client  any 
charges  not  authorised  in  the  usual  and  regular  mode 
of  proceeding,  I  feel  myself  obliged,  I  own  with  some 
reluctance,  to  concur  with  the  Taxing  Master  in  the 
disallowance  of  these  sums.  My  reluctance  arises  from 
this,  that  I  believe  Mr.  Genn  was  fairly  doing  an  act  which 
he  not  unreasonably  thought  important  for  the  inter- 
est of  his  client :  that,  under  the  circumstances  in  which 
Ltwis  was  placed,  Mr.  Genn  could  not  reasonably  hope 
to  obtain  repayment  of  a  loan  from  him ;  and,  though 
he  might  call  it,  and  to  Lems  speak  of  it,  as  a  loan  to 
give  his  client  any  chance,  however  small,  of  recovering 
it,  yet,  as  a  loan  even,  it  must  have  been  made  under 
the  expectation  that  Mr.  Glasson^  for  whose  benefit  it 
was  made,  would  indemnify  him.  But,  in  order  that  he 
might  maintain  his  case  adversely,  and  when  a  point  of 
principle  seems  to  be  involved,  I  think  that  he  ought 
to  have  obtained  clear  and  distinct  proof  of  Glasstm^s 
consent  to  be  charged.  I  doubt  whether  any  consent 
or  authority  not  in  writing  would  have  been  sufficient. 

The  other  disallowances  complained  of  relate  to 
abbreviating  the  pleadings  and  making  brief  copies;  and 
as  to  all  the  charges  made  for  them,  I  think  that  the 
Taxing  Master  has  proceeded  in  the  usual  course,  and 
that,  having  regard  to  the  state  of  the  causes,  all  those 
charges  are  properly  disallowed. 

I  must,  therefore,  dismiss  the  petition  with  costs. 
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In  re  ANDERSON, 

TTPON  a  taxation  in  this  Court,  part  of  the  bill 
^^^  related  to  common  law  proceedings,  and,  under 
the  6  &  7  Vict.  c.  73.  5.  42.,  the  Taxing  Master  in 
equity  referred  the  common  law  part  to  the  Taxing 
Master  at  law,  but  who,  it  was  said,  could  not  enter  into 
the  question  of  retainer. 

After  the  completion  of  the  taxation,  a  question  was 
brought  before  the  Court  of  this  nature: —  Esdaile 
brought  eight  actions  at  law  against  Ijund,  Boyntofij  and 
six  other  members  of  a  joint  stock  company  and,  as  they 
involved  the  same  demand,  these  eight  actions  were 
consolidated  and  tried  in  Esdaile  v.  Lund.  The  question 
was  whether  Bqyntofi  was  liable  to  Anderson^  the  attorney 
who  defended  the  consolidated  action,  for  all  or  any 
part  of  the  costs  of  the  action. 


Mayl. 


Upon  a  tax- 
ation in 
equity,  a 
question  arose 
as  to  the 
liability  of  the 
client  to  pinr 
the  costs  of  a 
consolidated 
action  at  law. 
Leave  was 
given  to  the 
solicitor  to 
bring  his 
action  to  try 
the  question. 


Mr.  Turner  and  Mr.  Chapman  Barber  for  Anderson^ 
cited,  on  this  point.  In  re  Bracey.  (a) 

Mr.  Kinderdey  and  Mr.  Cdnkrien  for  Boynton. 


The  Master  of  the  Rolls  said,  that  being  a  pure 
l^;al  question,  the  rules  of  law  ought  to  be  applied.  He 
gave  liberty  to  the  solicitor  to  bring  his  action  at  law 
against  Baynton  to  try  the  question,  and  directed  the 
petition  in  the  meantime  to  stand  over  with  liberty  to 
apply. 


(a)  8  BeavoHi  266. 


Note. 
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In  re 
Anderson. 


NoTK,  —  The  action  of  Anderson  ▼.  Boynion  was  tried,  and  a 
verdict  obtained  for  the  Defendant ;  but  a  rule  nin  was  afterwards 
granted  to  enter  a  verdict  for  the  Pluntiff    Q.  B.  November 
1847. 


Jnne  2. 


A  bill  was 
taken  pro 
confetso^  and 
was  served, 
but  the  De- 
fendant could 
not  afterwards 
be  found. 
Liberty  was 
civen  to  the 
Jrhuntiffunder 
the  88th 
Order  of 
1845  to  issue 
and  execute 
such  process 
of  contempt 
as  he  might 
be  advised,  to 
compel  the 
performance 
of  the  decree. 


BROWN  V.  HOME. 

IN  this  case  the  bill  had  been  taken  ptv  confesso 
against  the  Defendant,  (a)  A  copy  of  the  decree 
was  served  on  the  Defendant  personally,  and  a  demand 
made  of  the  money  thereby  directed  to  be  paid,  and 
which  was  only  partially  complied  with. 

The  Defendant^  it  was  stated,  had  since  sold  all  his 
property,  and  could  not  now  be  found,  and  the  Plaintiff 
was  unable  to  compel  obedience  to  the  decree. 

By  the  88th  Order  otMay  1845  (b)  it  is  ordered,  that 
*^  No  proceeding  is  to  be  taken,  and  no  receiver  appointed, 
under  the  decree,  nor  any  sequestrator,  under  any 
sequestration  issued  in  pursuance  thereof,  is  to  take 
possession  of,  or  in  any  manner  intermeddle  with,  any 
part  of  the  real  or  personal  estate  of  a  Defendant,  and 
no  other  process  is  to  issue  to  compel  performance  of 
the  decree,  without  leave  of  the  Court,  which  is  to  be 
obtained  on  motion  with  notice  served  on  such  Defendant 
or  his  solicitor,  unless  the  Court  dispenses  with  such 


service. 


Mr. 


(a)  8  Beawm,  607. 


(6)  Ord.  Cm.  S16. 
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Mr.  Glasse  now  asked  for  an  order  that  the  Plaintiff 
might  be  at  liberty  to  issue  and  execute  such  process  of 
contempt  as  he  might  be  advised.  He  said,  the  object 
was  to  relieve  the  Plaintiff  from  coming  to  the  Court 
speciallyi  at  each  step. 

7^e  Master  of  the  Rolls. 

You  want  liberty  to  issue  process  to  compel  the  per- 
formance of  the  decree.     Take  the  order. 
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Order. 

That  the  Plaintiff  be  at  liberty  to  issue  and  execute 
such  process  of  contempt  against  the  Defendant  T,  H, 
as  he  may  be  advbed,  to  compel  the  further  performance 
of  the  said  decree.     Beg.  Lib.  A.  1846|  fol.  2006. 


NoTK.^  An  attachment  issued  on  the  11th  Order,  August  1841, 
and  upon  the  9th  of  August  1847  a  return  of  non  est  mvaUus^  an 
order  was  made  for  a  sequestration. 


VOL.X. 


Dd 
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i!fc*.22,83.27.  THE  ATTORNEY-GENERAL  v.  MAGDALEN 
^^li  COLLEGE  OXFORD. 


Upon  an  in- 
formation for 
the  reform- 
ation of  sd- 
leged  abuses 
in  the  manage- 
ment of 
a  school 
established  by 
the  founder  of 
Magdalen 
CoUege,m  con- 
nection with 
it.  Held,  that 
the  Court  had 
not  jurisdic- 
tion to  give 
the  relief 
asked.    That 
though  there 
was  sufficient 
proof  of  the 
duty  or 
obligation, 
there  was  no 
evidence  of  a 
trust,  as  the 
word  is  un- 
derstood in 
this  Court, 
and  that  the 
proper  remedy 
was  through 
the  visitor. 


riiHIS  was  an  information  filed  by  the  Attorney- 
-*-  General,  at  the  relation  of  George  Parsofis  Hester, 
against  the  presidents  and  scholars  of  S/.  Mary  Mag- 
daleti  College,  Oxford,  praying,  that  the  college  might 
be  restrained  from  erecting  any  buildings  on  the  site  of 
the  hall  and  school  in  the  information  mentioned,  for 
their  own  use.  And  that  it  might  be  declared,  that  the 
school  founded  at  Oxford,  by  William  Waynflete,  was  a 
public  grammar  school.  And  that  the  president  ought 
to  hire  and  appoint  fit  and  proper  persons  to  be  the 
master  and  usher  thereof.  And  that  the  president  and 
scholars  might  be  decreed  to  provide  commons  for  the 
master  and  usher  equally  with  the  fellows,  and  to  allow 
the  master  and  usher  proper  rooms  in  the  college. 
And  that  it  might  be  declared,  that  the  master  and  usher 
were  entitled  to  participate  in  the  increased  revenue 
of  the  college.  And  that  the  usher  was  entitled  to  a 
stipend  equal  to  one  half  of  the  stipend  of  the  master. 
And  that  the  president  and  scholars  might  be  ordered 
to  build  and  provide  all  necessary  and  convenient 
buildings  for  the  grammar  school  on  the  original  site 
thereof,  or  to  restore  the  ancient  grammar  school,  and 
the  buildings  connected  therewith. 


The  college  of  SL  Mary  Magdalen,  in  the  University 
of  Oxford,  was  founded  by  William  WaynfUte,  Bishop 
of  Winchester.  By  a  deed-poll  or  instrument  of  found- 
ation, dated  the  12th  of  June  1458,  after  reciting  the 
King's  license  then  hitely  gi?en  to   found  a  perpetual 

college 
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college  of  learning  and  of  the  sciences  of  divinity  and 
philosophy,  of  one  president  and  certain  scholars,  ac- 
cording to  the  ordinances  and  statutes  to  be  made,  to  be 
called  the  College  of  the  Blessed  Mmy  Magdalen^  in 
the  University  of  Oxford^  and  to  be  incorporated ;  and 
after  also  reciting  that  the  president  of  the  Hall  of  St. 
Mary  Magdalen  in  the  same  University,  and  the  scholars 
of  the  same  Hall  had  granted  the  site  or  ground  therein 
mentioned,  to  the  intent  that  the  intended  college  might 
be  thereon  erected:  — it  was  made  known  .or  declared, 
that  the  founder,  William  Waynfkte^  did  erect,  found 
and  establish,  a  certain  perpetual  college  of  learning  of 
the  sciences  of  divinity  and  philosophy,  in  and  of  the 
number  of  one  president  and  certain  scholars,  graduates 
learning  the  same  sciences,  according  to  the  ordinances 
and  statutes  to  be  framed  in  that  behalf;  and  he  named 
a  president,  and  certain  scholars,  giving  them  power  to 
elect  and  admit  others,  and  to  elect  and  admit  successors 
in  case  of  vacancy.  And  the  founder  having  thereby 
made  certain  temporary  regulations  for  the  government 
of  the  college,  postponed  the  making  of  all  such  other 
ordinances  and  statutes  as  should  be  necessary  and 
fitting  in  the  prembes  and  not  thereby  made. 


1847. 


The 

Attornbt- 

General 

V. 

Magdalen 
College, 
Oxford. 


The  instrument  did  not  contain  any  reference  to  a 
grammar  school,  as  in  any  way  connected  with  the  in- 
tended college,  or  contemplated  by  the  license  in  virtue 
of  which  the  college  was  founded,  and  the  supplementary 
statutes  and  ordinances,  which  were  contemplated  by 
the  foundation,  were  not  made  for  many  years.  It  did 
not  appear  when  the  establishment  of  a  school,  as  con- 
nected with  or  in  the  college,  was  first  thought  of; 
but,  in  the  year  1480,  certain  grammar  scholars  were 
taught  gratis^  at  the  charges  of  the  founder,  in  a  certain 
low  hall  within  the  college;  and,  in  the  month  of  August f 
in  that  year,  a  building  for  a  grammar  school,  with 

D  d  2  upper 
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The 

Attorney- 

Qeneral 

r. 

Magdalen 

College^ 

Oxford. 


upper  chambers  and  a  kitchen  necessary  for  the  schooli 
was  begun  to  be  erected;  and,  in  the  year  148I9  and, 
subsequently,  entries  in  the  Libri  Computi  were  found, 
shewing  payments  of  10/.  a  year  to  the  schoolmaster, 
and  5/.  a  year  to  the  usher* 

It  was  stated  in  the  information,  and  also  in  the 
answer,  that  the  statutes  were  finally  settled  in  the  year 
1483,  which  appeared  to  be  after  the  erection  of  the 
school,  and  the  employment  of  a  schoolmaster  and  usher 
by  the  college. 

By  these  statutes,  the  founder  established  the  regu« 
lations  which  were  intended  for  the  permanent  govern- 
ment of  the  college ;  and,  thereby,  after  providing  that 
the  college  should  consist  of  one  president,  and  such 
number  of  scholars  as  therein  mentioned,  and  establish- 
ing many  regulations  respecting  elections,  and  the  duties 
and  conduct  of  the  presidents,  scholars,  fellows,  clerks, 
chaplains,  and  ministers,  it  was  expressed  as  follows :  — 
<<  We  enact,  ordain,  and  will,  that  there  be  in  our  col- 
lege, for  ever,  one  master  or  informer  in  grammar  ^con^ 
ductitius  per  presidentem  pariter  ei  remotivus^  who  \% 
freely  and  gratuitously,  without  exacting  anything,  to 
inform,  teach,  and  instruct,  with  the  greatest  diligence, 
and  in  the  most  expedient  manner,  all  persons  whom- 
soever, ^quoscunque  accedentes^^  who  may  attend  the 
grammar  school,  which  is  founded  and  situate  hard  by 
our  college  aforesaid.  Also,  under  the  said  master, 
there  is  to  be  one  usher,  engageable  and  removable  in 
form  aforesaid,  '  sub  pj-edicla  Jbrmd  condticiitius  et  remo^ 
tivusj  who  is  freely  and  gratuitously,  and  without  the 
demand  of  any  thing,  to  inform  and  instruct  *  dictos  ad" 
venietites,'  the  said  persons  who  attend  it,  subordinately 
to  the  aforesaid  master,  and,  in  all  things,  to  take  upon 
himself  and   supply   the   duties   of  the   said  master, 

when 
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when  the  latter  is  absent  And  our  will  is,  that  such 
master  be  paid  10/.,  and  such  usher  lOOs.,  out  of  the 
common  goods  of  our  college,  in  addition  to  their  cham- 
bers and  weekly  commons,  which  commons  we  would 
have  to  be  equal  to  those  of  the  fellows  of  the  col- 
lege," &c. 


1847. 


The 
Attorney- 
General 

V. 

Magdalen 
College, 
Oxford. 


It  was  alleged  by  the  information,  that  by  this  part  of 
the  statutes,  a  grammar  school  was  founded  Or  recognised, 
and  that  the  terms  in  which  this  was  done,  were  such  as 
to  impose  upon  the  college  a  trust  to  maintain  the  school, 
and  to  support  the  master  and  usher  in  a  proper  man- 
ner;  and  that  the  master  and  usher  were  entitled  to  par- 
ticipate with  the  president  and  scholars  of  the  college, 
in  the  increased  revenue  of  the  college. 

The  Defendants  seemed  doubtful  whether  they  ought 
to  admit,  that  the  school  was  ever  founded,  in  the  proper 
acceptation  of  the  term ;  and  they  denied  that  it  had 
been  founded  at  all,  except  in  the  sense  in  which  the 
founder  says  he  has  founded  it  in  his  college;  for  they 
said,  that  the  school  had  no  revenue  or  property  of  its 
own,  distinct  from  the  college,  and  that  the  officers  of 
the  same  were  simply  college  officers  or  instructors. 
They  submitted  that  the  stipends  of  the  master  and  usher 
were  fixed  by  the  statutes,  and  they  denied  that  the 
master  and  usher  had  any  right  or  claim  to  such  in- 
creased yearly  salaries  as  the  college  had,  in  fact,  al- 
lowed them,  or  any  claim  to  participate  in  the  increased 
revenue  of  the  college. 

They  elsewhere  said,,  that  the  founder  had  given  no 
property  of  any  kind  in  trust  for  the  school,  or  in  trust 
for  the  master  or  usher  thereof;  but  had  merely  directed 
the  payment  of  yearly  stipends  to  the  master  and  usher; 
and  they  submitted,  that  this  Court  had  no  jurisdiction 

Dd  S  in 
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1847.        in  the  matters  in  question  in  the  suit,  and   that  the 

^^'i^^r^^     visitor  of  the  college  was  tlie  proper  person  to  hear 

Attorxet-    and  determine  such  matters. 
General 

Magdalen  By  the  statutes^  the  Bishop  of  Winchester^  for  the 
Oxford.'  ^^^^  being,  was  appointed  visitor,  with  authority  to  visit 
the  college,  and  convene  the  president,  scholars^  and 
fellows,  and,  with  full  power  to  enquire,  whether  the 
ordinances  and  statutes  had  been  dulv  executed  and 
observed,  and  touching  all  matters  concerning  the  state, 
welfare,  and  credit  of  the  college ;  and,  also,  with  power 
of  duly  reforming  attempts  made  against  the  ordinances 
and  statutes,  and  of  doing  all  things  indispensable  in 
the  premises,  even  though  he  should  chance  to  take 
proceedings,  for  the  privation  or  removal  from  his  ad- 
ministration or  office  of  the  president,  vice-president,  or 
any  other  officer  whatsoever,  or  for  removal  from  the 
college  of  any  fellow  or  scholar  of  the  college. 

The  founder  was  said  to  have  died  in  the  year  1486. 
He  had,  for  a  time  at  least,  supported,  at  his  own 
charge,  a  schoolmaster  and  usher,  who,  afterwards,  re- 
ceived their  stipends  from  the  college.  On  the  28th  of 
June  1487,  during  the  prestc^ncy  of  Richard  Men/hew, 
the  president,  not  alone,  but  as  it  was  said,  the  president 
and  scholars,  with  one  consent,  granted  to  John  Afm/^ 
hilli  the  informer  of  the  grammar  scholars,  in  the  school 
adjoining  the  college,  the  annual  provision  of  10/.,  for 
the  space  of  a  term  of  fifteen  years ;  and  one  tenement 
of  the  college  to  be  assigned  to  him,  for  the  same  period, 
at  the  discretion  of  the  president. 

With  reference  to  the  practice,  as  regarded  the  juris- 
dictive  control  of  the  visitor  over  the  schoolmaster  and 
usher,  it  appeared,  that  in  the  year  1520,  Bishop  jPar, 
on  his  visitation  to  the  college  and  school,  charged  the 

president 
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president  with  negligence,  in  respect  of  the  instruction  of 
the  boys  in  grammar;  and,  after  hearing  the  answer  of 
the  president,  admonished  the  schoolmaster,  who  was 
detected  or  exposed  at  the  visitation,  to  use  more  exact 
diligence  about  the  instruction  of  the  scholars,  in  sound 
learning,  for  the  future. 

Before  the  visitations  which  were  held  in  the  years 
1576  and  1585,  respectively,  the  visitor  issued  the 
usual  citation  to  the  president,  directing  him  to  summon 
the  persons  who  ought  to  be  present  at  a  visitation  to 
attend  him ;  and,  it  appeared,  from  the  answer  of  the 
president  to  the  citation,  that,  on  both  occasions,  the 
schoolmaster  and  usher  were  summoned. 

The  information  now  came  on  for  hearing. 


1847. 


The 
Attorney- 
General 

.«. 

Magdalen 

College, 

Oxford. 


Mr.  Kinder sley  and  Mr.  Bates  in  support  of  the  in- 
formation. 

•  Mr.  Turnery  Mr.  Roundell  Palmer^  and  Mr.  Borrett 
for  the  college,  maintained,  that  the  internal  manage- 
ment of  the  school,  was  the  exclusive  subject  of  the 
visitatorial  jurisdiction. 

Mr.  Kindersley  in  reply. 

Attorney-General  v.  Middleion  (a)j  Attorney-General 
V.  Foundling  Hospital  (i),  Attomey-Gencral  v.  Smart  (r), 
Attorney-General  v.  Talbot  (rf),  The  Kirkby  Bavenmcrth 
Hospital  (e),  The  Berkhampstead  School  {g\  Attorney^ 
General  v.  Mayor  of  Bristol  {h)^  Attorney-General  v. 

Catherine 


(a)  2  Ves.  sen.  328. 
(6)  2  Fes.  Jan.  42. 
(c)  1  Ves,  sen.  72. 
(<i)  3  AOc.  662.,  and  1   Fet. 
sen.  78. 


(ff)  15  Fei.  305. 
(g)  2  r.  4-  J.  134. 
Ih)  2  Jac,  4-  W.  294. 


Dd  4 
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Magdalen 
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Oxford. 


Catherifie  HaU{a\  Attomey^General  v.  Skinner^  Camr 
pany  (i),  Attomey-General  v.  Gzius  College  (r),  Attorney^ 
General  v.  Brazen-^Nose  College  (rf),  Philips  y.  Bwry  (e), 
iS/.  Johris  College  v.  Todington  (j ),  TA^  JKfwg  v.  Gnin- 
rf(?;i  (A),  Attorney-General  v.  Dulwich  CoUege{i)y  2  Cardr 
welFs  Synodioy  485.,  43  £/w.  c.  4.  5.  3.,  WartTs  Life  of 
Fox^  2  Wood's  Annals  of  Oxford^  103.  71 2.,  Duk^s  Ch. 
Uses,  171. 


June  19.  jTSe  Master  of  the  Rolls. 

As  the  clause  in  the  statutes,  by  which  the  visitor  is 
appointed  and  his  powers  are  conferred,  does  not  men- 
tion the  schoolmaster  by  name,  or  by  any  particular  de- 
scription, it  seems,  that  the  visitor  could  have  authority 
over  him  only  in  respect  of  his.  being  an  officer  of  the 
college,  employed  in  the  performance  of  a  duty  imposed 
upon  the  college.  The  duty  being  imposed  upon  the 
college,  the  visitor  had  to  inquire  whether  it  was  duly 
performed,  and  reform  any  abuse;  and  as  far  as  any 
evidence  is  produced,  it  seems  that  such  was  the  under- 
standing and  the  practice. 


In  the  year  1520,  Bishop  Fox^  on  his  visitation  to 
the  college  and  school,  charged  the  president  with 
negligence,  in  respect  of  the  instruction  of  the  boys  in 
grammar ;  and  after  hearing  the  answer  of  the  president, 
admonished  the  schoolmaster,  who  was  detected  or  ex- 
posed at  the  visitation,   to  use  more  exact  diligence 

about 


(a)  Jacob,  361,  SS5, 
(6)  5  Shn.  596.,  and  2  Russ. 
407. 

(c)  2  Keen,  150. 

(d)  2  CI.  4-  Fin.  295. 


(0  1  Ld.  Raym.  5. 
(g)  1  Burr.  158. 
(A)  Cowp.  319. 
(i)  4  Beavauj  255. 
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about  the  instruction  of  his  scholars  in  sound  learning 
for  the  futore. 

Before  visitations  which  were  held  in  the  years  1576 
and  1585  respectively,  the  visitor  issued  the  usual  cita- 
tion to  the  president,  directing  him  to  summon  the 
persons  who  ought  to  be  present  at  a  visitation  to  attend 
him ;  and  it  appears  from  the  answers  of  the  president 
to  the  citatioui  that  on  both  occasions  the  schoolmaster 
and  usher  were  summoned. 


1847. 


The 

Attornet- 

Genbrai. 

V, 

Magdalen 
College, 
Oxford. 


The  principal  question  in  the  case  is,  whether  this 
Court,  or  the  visitor,  is  the  proper  authority  to  correct 
such  errors  or  reform  such  abuses,  as  may  have  been 
found  in  the  conduct  and  management  of  the  school. 

If,  upon  the  construction  of  the  instruments,  the  col« 
lege  be  trustees  for  the  maintenance  of  a  free  grammar 
school  for  the  use  of  the  public,  or  of  a  school  for  the 
instruction  in  grammar  of  all  persons  who  may  resort 
to  it,  this  Court,  having  jurisdiction  to  enforce  the  per- 
formance of  trusts,  and  the  college  being,  on  the  sup- 
position, trustees  for  this  purpose,  any  breach  of  trust 
might  and  ought  to  be  redressed  here,  in  the  exercise 
of  the  ordinary  jurisdiction  of  the  Court. 

But  if,  upon  the  true  construction  of  the  statutes,  the 
schoolmaster  and  usher  ought  to  be  considered  only  as 
officers,  appointed  and  to  be  appointed  by  the  college, 
for  the  purpose  of  performing  the  duty  of  the  college, 
in  giving  instruction  to  such  persons  as  might  attend 
them,  and  the  duty  of  appointing  them  is  no  otherwise 
annexed  to  the  mere  property  of  the  college,  than  by 
the  obligation  to  pay  certain  annual  sums  of  money,  and 
is  not  of  the  nature  of  a  trust,  the  execution  of  which  it  is 
within  the  jurbdiction  of  this  Court  to  enforce,  but  the 

observance 
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Magdalen 
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observance  of  which,  according  to  the  statutes  and  or« 
dinances  of  the  founder,  is  to  be  regulated  and  enforced 
and  adequately  provided  for  by  the  authority  of  the 
visitor,  then  the  breach  of  duty,  whatever  it  may  be, 
ought  to  be  redressed  by  the  visitor,  and  not  here. 

The  school  is  not  a  separate  foundation.  The  license, 
which  the  founder  obtained  to  found  his  college,  con* 
tained  no  specific  reference  to  a  school,  but  gave  au- 
thority to  make  such  statutes  and  ordinances  as  were 
proper  for  the  regulation  of  the  college;  and  the 
statutes  made  to  regulate  the  college,  in  pursuance  of 
the  license,  directed,  that  there  should  be  a  school- 
master  and  usher,  to  be  hired  and  removed  by  the 
president;  in  other  words,  the  president  had  imposed 
on  him  the  duty  of  engaging  and  removing  a  school- 
master and  usher.  Certain  stipends  are  directed  to  be 
paid  to  the  master  and  usher,  out  of  the  common  goods 
of  the  college,  and  they  are  to  have  chambers  and 
weekly  commons,  equal  to  those  of  the  fellows  of  the 
college;  but  there  is  no  other  endowment  of  the  school. 
A  building  was  erected  for  the  school,  but  no  property 
is  otherwise  specially  set  apart  or  appropriated  to  the 
use  of  the  school,  or  for  its  maintenance  and  support; 
and,  subject  to  the  specific  payments,  for  specific  pur- 
poses, including  fixed  stipends  to  the  master  and  usher, 
the  revenues  of  the  college  belong  to  the  college,  for  its 
own  use,  subject  indeed  to  the  performance  of  all  duties 
incumbent  on  the  college  to  perform,  but  not  subject  to 
any  trust  to  be  executed  in  this  Court. 


The  college  has,  no  doubt,  a  very  important  duty  to 
perform,  with  reference  to  the  school,  and  the  perform- 
ance of  that  duty  may  be  enforced  by  proper  authority ; 
but,  unless  it  be  a  duty  founded  on  a  trust  which  this 
Court  can  execute,  the  performance  of  the  duty  is  not 

to 
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to  be  enforced  here.  And  on  the  best  consideration 
which  I  have  been  able  to  give  to  the  subject,  I  am  of 
opinion,  that  this  Court  has  not  jurisdiction  to  give  the 
relief  which  is  here  asked.  Though  there  is  sufficient 
proof  of  the  duty  or  obligation,  there  is  not,  in  my  opi- 
nion, evidence  of  a  trust,  as  the  word  trust  is  understood 
in  this  Court. 


1847. 

The 

Attorney- 

Oenbral 

Magdalen 
College, 
Oxford. 


I  must  therefore  dbmiss  this  information,  but  con«- 
sidering  what  has  been  done  with  the  school,  as  appears 
by  the  evidence,  and  the  erroneous  view  which  the  De- 
fendants admit  they  have  taken  of  it,  and  the  colour 
of  right  under  which  the  information  has  been  prose* 
cuted,  I  think  I  shall  not  do  wrong  in  dismissing  it 
without  costs. 


The  information  may  have  been  productive  of  great 
benefit,  and  I  have  read  with  satisfaction  in  the  answer, 
and  heard  it  re-stated  at  the  bar,  that  the  Defendants 
intend,  even  without  any  interposition  of  authority,  to 
render  the  school  much  more  efficient  and  useful  than  it 
has  for  a  long  time  been. 
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FENWICK  v:  GREENWELL. 


Trustees 
made  person- 
ally respon- 
sible for  the 
consequences 

of  their 
neglect  to 
enforce  a  co- 
venant con- 
tained in  a 
marriage 
settlement. 

By  a  mar- 
riage settle- 
ment it  was 
covenanted 
and  agreed, 
that  5000/. 
consols,  part 
of  the  wife's 
property, 
should  be 


TTBY  the  settlement  made  on  the  marriage  of  Barnabas 
"■-^  Fenwick  and  Elizabeth  Cuthbertson^  and  dated  in 
1806,  after  reciting  that  it  had  been  agreed  that  5000/., 
3  per  cent  Consolidated  Bank  Annuities,  part  of  the 
estate  and  effects  of  the  said  Elizabeth  Cuthbertsofif  should 
be  settled  upon  the  trusts  after  mentioned,  and  that  it 
was  intended  that  the  said  sum  of  5000/.  bank  annuities 
should  be  transferred  to  William  Cuthbertson  and  William 
Greenwell  (the  trustees),  in  the  Bank  books;  which 
transfer  the  said  Barnabas  Fenwick  did  thereby  cove- 
nant and  agree  to  join  in,  if  the  same  should  not  be 
done  before  the  said  marriage  should  take  effect ;  it  was 
witnessed,  that  it  was  thereby  covenanted  &c.  between 
the  said  parties  thereto,  that  the  said  5000/,  annuity 
transferred  to  stock  should  be  transferred  to  and  stand  in  the  names 
cCTtoiTtrlSur  of  ^^^  ^^  WiUiam  Cuthbertson  and  William  GreenweU, 
for  the  hus-      and  that  they  should  stand  possessed  thereof,  in  trust 

for  the  intended  husband  for  life,  and  after  his  decease 
in  case  his  wife  survived  him,  then  upon  trust  '*  to  assign 
and  transfer"   it  to  her  absolutely.     But  in  case  she 

..     .  died 

standmg  m 

the  name  of  the  wife ;  but  the  trustees  took  no  steps  to  enforce  a  transfer,  and  it 
was  sold  out  and  misapplied  by  the  husband.  Held,  that  the  trustees  were  per- 
sonally responsible  for  the  loss;  and,  secondly,  that  they  were  not  relieved  from 
their  liability,  by  the  trustee  indemnity  clause,  declaring  that  thev  should  not  be 
liable  **  for  any  casual  or  involuntary  loss,"  without  their  wilful  defiiult,  but  "  for 
such  monies  only  as  should  actually  come  to  their  hands." 

By  a  marriage  settlement,  a  fund  was  limited  to  the  husband  for  life,  with  re- 
mainder to  his  wife  absolutely  if  she  survived  ;  but  if  she  predeceased  him,  then  for 
all  the  children  of  the  marriage  in  such  shares  as  she  should  appoint ;  and  if  there 
should  be  no  issue  of  the  marriage  living  at  her  death,  upon  trust  as  she  should 
appoint  generally,  and,  in  default,  to  the  husband  absolutely,  but  there  was  no  ex- 
press gift  to  the  children  in  default  of  appointment  The  husband  survived,  and 
there  were  children  living.  Held,  that  such  children,  notwithstanding  the  mother 
never  appointed,  were  entitled  to  the  fund. 


band,  wife, 
and  children. 
At  the  time 
of  the  settle- 
ment, a  sum 
of  4946/.  was 


CASES  IN  CHANCERY.  413 

died  in  the  life  of  her  husband)  leaving  children  of  the        184?. 

marriaire  liviner,  then  immediately  on   Mr.  Fenvoick^s    ^^^T^^^^^^ 

Fen  WICK 
death,  *'upon  trust   for    all   and   every   the   child  or  v, 

children  "  of  the  marriage  "  in  such  parts,  shares  and   ^^^^nwell. 

proportions  as  she  should  appoint.  **  {a\     And  if  there 

should  be  no  issue  of  the  marriage  living  at  her  decease, 

then  to  such  person  as  she  should  appoint;  and. for  want 

of  such  direction  '^  to  assign  and  transfer  "  the  same  to 

Mr.  Fetmick  absolutely. 

The  settlement  contained  a  power  for  the  trustees  to 
alter  and  vary  the  trust  funds,  and  a  clause  declaring 
that  they  should  not  be  liable  to  make  good  any  casual 
or  involuntary  loss,  which,  at  any  time,  might  accrue  or 
happen  to  the  said  trust  money  or  securities  without 
his  or  their  wilful  default,  nor  be  answerable  for  the 
other  of  them  &c.,  but  each  for  his  own  acts  &c.  ^'  and 
for  such  monies  only  as  should  actually  come  to  his  and 
their  several  respective  hands,"  and  not  for  any  money 
which  they  should  join  in  transferring  or  signing  re- 
ceipts for,  for  conformity  only. 

The  settlement  was  executed  by  all  parties. 

The  marriage  took  effect,  and  there  were  several 
children  of  the  marriage. 

About  the  time  of  the  marriage,  a  sum  of  4946/.  2s.  ScL 
S  per  cents  only  was  standing  in  Miss  CuthbertsorCs 
name,  but  the  trustees  took  no  steps  to  compel  a  trans- 
fer; and  some  years  after  (in  1815  and  subsequently) 
Mr.   and  Mrs.  Fervwick  sold  out  the  fund  and   Mr. 

Femoick 

(a)  There  was  no  limitation  to  the  children  in  default  of  ap« 
pointment. 
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Fefiwick  misapplied  it,  and  afterwardst  in  1888  became 
bankrupt 

Mr.  Fenwick  survived  his  wife  and  died  in  1889»  aud 
the  power  of  appointment  was  never  executed  by  Mrs. 
Fcnwtck* 


This  bill  was  filed  in  1846  by  one  of  the  children  of 
the  marriage,  to  make  the  trustees  liable  for  the  5000/1 
which  had  been  lost  by  their  neglect  to  get  it  transferred 
into  their  names. 

Greenwell  by  his  answer  stated  that  he  had  never 
acted  or  interfered  in  the  trusts,  that  he  had  never  read 
the  settlement,  and  had  been  wholly  ignorant  of  its 
purport  and  effect  until  very  lately. 

Mr.  Spence  and  Mr.  Elderion  for  the  Plaintiff  and 
Mr.  James  Campbell  for  a  Defendant  in  the  same  in- 
terest.  By  the  execution  of  the  settlement,  the  trustees 
accepted  the  trust  and  had  full  notice  of  its  contents. 
Their  first  duty  was  to  secure  the  fund.  They  might 
have  compelled  the  transfer  or  have  secured  it  by  a  dis" 
tringas.  The  fund  has  been  lost  by  the  neglect  of  the 
trustees,  and  they  are  personally  liable  to  replace  it ;  not 
because  there  has  been  any  corrupt  motive,  or  misappli- 
cation of  the  money,  but  because  they  undertook  the 
performance  of  a  duty  which  they  neglected  to  perform. 
Booth  V.  Booth,  {a)  The  principle  is  not  new;  in  Cqffrey 
V.  Darby  (6)  a  husband,  under  the  trusts  of  a  settlement, 
was  to  have  the  use  of  property,  on  condition  of  his  pay- 
ing the  trustees  100/.  a  year,  the  trustees  neglected  to 
enforce  payment  and  they  were  held  liable  for  the  loss. 

The 


(a)  1  Beavan,  125. 


(b)  6  Vrs,  488. 
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The  case  of  Mailland  v.  Batemanj  before  Lord  Cottenham 
in  1840,  and  afterwards  before  Vice-Chancellor  Knight 
BrucCf  is  in  point  as  to  the  liability  of  the  trustees; 
there,  by  a  settlement  in  1820,  the  husband  covenanted 
to  pay  to  the  trustees  10,000/.  in  1824;  the  trustees 
toolc  no  steps  to  enforce  payment  and  it  was  lost  Lord 
Cottenham  in  the  first  instance  directed  an  enquiry  as  to 
the  ability  of  the  husband  to  pay,  and  the  Vice-Chan- 
cellor  Knight  Bruce  {a)  held  the  trustees  liable  to  the 
extent  of  that  ability.  Here  there  is  no  necessity  for 
such  enquiry,  for  there  was  a  specific  fund  to  the  extent 
of  4946/.  stock,  ready  and  standing  in  the  name  of  the 
party  in  the  funds,  and  it  is  shewn  that  it  was  not  sold 
till  long  after. 


1847. 


Fenwick 

V, 

Gbbemwell. 


The  indemnity  clause  is  less  extensive  than  usual, 
and  was  never  intended  to  provide  for  a  case  of  total 
neglect  like  the  present,  (b) 

m 

They  abo  cited  Broadhurst  v.  Balguy.  {c) 

Mr.  Boupell  and  Mr.  J.  Humphry^  for  the  representa* 
tives  of  Ctdhbertson^  and 


Mr.  Kinderdey  and  Mr.  Faber^  for  GreemvelL 

First,  no  obligation  was  imposed,  until  the  creators 
of  the  trust  had  performed  their  duty,  by  placing  the 
fund  under  the  control  of  the  trustees.    The  case  differs 

entirely 


(a)  February  20th,  1844. 

{b)  The  following  are  some 
of  the  cases  containing  the  trustee 
indemnity  clause:  Mucklow  y. 
Fuller,  Jacob,  198.;  Dawson  v. 
Cyai*tf,18r«tfy,p.254.;  WorraU 
V.  Harford,  8  Vetey,  4. ;  Han- 
bury  V.  Kirkland^  3  Smoruy  265. ; 


Westiey  y.  Clarke,  I  Eden,  357. ; 
StUes  V.  Guy,  4  T.  ij-  CoL  (Ex.) 
571. ;  Brice  r.  Stokes,  11  Vesey, 
319.;  Stickney  v.  Sewell,  1  Myl. 
4-  Cr.  8. ;  Bone  v.  Cook,  M^lel. 
168.  ;  Langston  v.  OlUvant,  Sir 
G,  Cooper,  33. 
(c)  1  Y.  4-  Col.  (C.  C.)  16. 
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]  847*       entirely  from  Maitland  v.  Bateman^  for,  in  that  case,  there 

^*^^V"^     was  an  absolute  positive  covenant  by  the  husband  to  pay 
Fenwick 

I,.  10,000/.  within  a  given  time,  here  the  onljr  covenant 

Obbenwell.  ^gg  ^Q  cc  jqJjj  w  jjj  ^  transfer,  and  no  time  was  limited 
'     for  its  performance.     Again,  until  the  execution  of  one 
of  the  powers  of  appointment,  no  person  but  the  husband 
and  wife  had  an  interest  in  the  fund ;  they  were  the  ab- 
solute owners,  and  entitled  to  retain  it. 

Secondly.  The  power  of  appointment  in  favour  of 
the  children  of  the  marriage  was  never  executed,  and 
they  therefore  have  acquired  no  interest  in  the  fund,  for 
the  settlement  contains  no  limitation  in  favour  of  the 
children,  except  through  the  power  of  appointment.  It 
will  be  contended  that  a  gift  to  them  is  to  be  implied, 
or  that  the  power  was  obligatory,  as  in  Brawn  v. 
Higgs  (a),  and  Burrough  v.  Philcox.  {b)  But  those  au- 
thorities do  not  apply  to  the  present  case,  for  there  was 
no  gift  over  as  in  those  cases.  In  Brtmn  v.  Higgs^  the 
gift  was  to  such  of  the  children  of  .^.  as  B.  should  think 
most  deserving;  there  being  no  gift  over,  the  Court 
thought  that  the  children  were  not  to  lose  the  benefit 
of  the  provision  intended  for  them,  because  B.  hap* 
pened  to  die  in  the  life  of  the  testator.  So  in  Burrough 
V.  Philcox  there  was  no  gift  over.  "  An  express  gift 
over  (observes  Mr.  Jaiman)  (c),  in  default  of  appoint- 
ment, in  favour  of  either  of  the  objects  of  the  power  or 
any  other  person,  of  course  precludes  all  implication." 

Thirdly.  The  trustees  are  entitled  to  the  benefit 
of  the  indemnity  clause  limiting  their  liability.  This  is 
the  express  contract  between  the  parties,  and  declares 
distinctly  that  the  trustees  shall  not  be  liable  for  casual 

or 

(a)  Reported  4  Vet.  708.,  5  (h)  6  Mf^l.  ^  Or.  73. 

Vet.  495.,  and  8  Vet.  561.  (c)  1  Jarvian  on  Wills,  465. 
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or  involuntary  loss,  and  shall  be  answerable  ^'for  such        1847. 

monies  only  as  shall  actually  come  to  his  and  their     ^^^"* 

several  and  respective  hands."  v, 

Grienwkll 

Lastly.  The  Defendants  are  entitled  to  an  enquiry 
as  to  the  circumstances.  The  trustees  had  no  notice  of 
the  actual  existence  of  the  fund,  nor  does  it  now  appear 
that  the  4946/.  belonged  to  Miss  Cuihbertson^  it  rather 
appears  to  have  been  part  of  the  estate  of  Henry  Cuth" 
bertson  deceased.  It  does  not  appear  that  by  any  legal 
proceedings  the  fund  could  be  recovered,  nor  were  trus- 
tees, without  funds,  bound  to  embark  in  litigation. 

Mr.  Spencef  in  reply.  First.  No  time  having  been 
limited,  it  was  the  duty  of  the  trustees  to  secure  the 
fund  forthwith,  to  answer  every  trust,  which,  under  the 
terms  of  the  settlement,  might  thereafter  come  into 
existence. 

Secondly.  The  children  were  entitled,  notwithstand- 
ing their  mother  neglected  to  execute  the  power.  There 
was  a  trust  for  all  the  children,  with  a  power  to  the 
mother  to  appoint  the  shares.  In  default  of  appoint- 
ment they  take  equally.  The  intention  is  evident  from 
this,  that  there  is  no  gift  over  except  in  the  event  of 
there  being  no  issue  of  the  marriage. 

Thirdly.  The  indemnity  clause  does  not  relieve  the 
trustees  from  the  consequences  of  their  wilful  negli- 
gence ;  this  has  been  repeatedly  decided. 

Fourthly.  There  is  no  necessity  for  any  enquiry. 
The  liability  is  clear,  and  it  is  plain  that  the  trustees 
might,  but  for  their  wilful  negligence,  have  recovered 
the  4946/.,  and  the  trustees  are  also  bound  by  the  re- 
cital contained  in  the  settlement  which  they  execnted. 

Vol.  X.  Ee  T/ie 
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1847.  77ie  Master  ^the  Rolls. 

Fbnwick  Cases  of  this  description  are  very  painfal,  and  are 

OBBrarwBLL  ^^'^''^^  ^^*^  great  hardship  on  persons  suddenly  called 
on,  after  a  lapse  of  years»  to  answer  for  the  loss  of 
money  which  they  have  never  possessed,  and  which 
therefore  they  have  not  personally  misapplied. 

The  rights  of  the  PlaintiiF  are  founded  on  the  settle- 
ment executed  on  the  4th  of  October  1806.  At  the  date 
of  the  settlement,  it  was  represented  on  the  deed,  that 
Elizabeth  Cuthbertson^  the  mother  of  the  Plaintiff,  was 
entitled  to  a  sum  of  5000/.  8  per  cents.,  which  was  part 
of  her  estate  and  effects ;  and  it  was  further  stated,  that 
the  same  was  intended  to  be  transferred  to  the  persons 
therein  named  as  trustees  and  upon  the  trusts  which  have 
been  stated.  There  were  powers  for  the  sale  of  the 
stock  and  for  making  a  new  investment,  and  the  common 
form  of  indemnity  against  involuntary  loss.  The  in- 
denture was  executed  by  both  trustees,  and  the  marriage 
having  been  solemnised,  the  duties  which  the  trustees 
assumed  by  the  execution  of  the  deed  then  arose.  I 
am  of  opinion  that  they  recognised  the  settlement,  and 
undertook  to  be  liable  for  the  non-performance  of  the 
trusts  declared  by  the  settlement.  The  question  there- 
fore is,  what  were  the  trusts,  and  whether  they  could 
have  performed  them.  A  doubt  has  been  ndsed  whether 
Miss  Cuthbertson  possessed  the  5000L  stock  at  the  time. 
Now  I  cannot  say  that  the  trustees  are  bound  by  the 
recital  of  that  fact  contained  in  the  deed ;  we  have  had 
so  many  instances  of  parties  representing  that  they  were 
entitled  to  particular  property,  and  which  representation 
has  afterwards  turned  out  to  be  wholly  untrue^  that  it 
.  would  be  unjust  and  dangerous  to  bind  thilrd  parties  by 
such  representations,  and  I  am  not  aware,  that  it  has 
ever  been  held,  that  trustees  are  bound  by  the  repre- 

sentationB 
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sentatioDs  of  parties  about  to  be  married,  of  the  state        1847. 

of  their  property.     I  do  not,  therefore,  accede  to  the      ^^^^^ 

argument,  that  the  recital  alone  binds  the  trustees.  v, 

Grbemwsuu 

Upon  the  settlement  itself,  some  quesUons  have  been 
raised.  It  has  been  said,  that  the  children  upon  the 
terms  of  it,  had  no  interest,  in  the  absence  of  the  exe- 
cution of  the  power.  I  am  of  opinion,  that  this  argu- 
ment cannot  be  sustained. 

With  respect  to  the  duties  imposed  on  the  trustees, 
it  has  been  argued,  that  although  it  is  true  that  the 
trustees  were  bound  to  attend  and  see,  at  some  time  or 
other,  or  on  some  necessary  occasion,  that  the  transfer 
of  the  stock  should  be  made,  yet,  as  no  time  was  limited 
for  that  purpose,  the .  trustees  were  justified  in  waiting 
to  ascertain,  whether  the  events  might  happen,  in  which 
some  persons,  other  than  the  husband  and  wife,  might 
acquire  a  vested  interest.  It  is  said,  that  Mrs.  Fewwick 
might  have  survived  her  husband,  in  which  case,  the 
settlement  gave  the  whole  property  to  her  absolutely ; 
or  there  might  have  happened  to  be  no  children,  and 
no  appointment,  and  then  the  property  would  belong  to 
the  husband ;  and  therefore,  it  is  said,  the  trustees  are 
not  liable  for  neglecting  to  provide  for  contingencies. 
I  cannot  think  the  argument  can  be  sustained.  The 
trustees  were  bound  to  provide  for  the  performance  of 
all  and  every  of  the  trusts  of  the  settlement,  and  for 
that  purpose,  to  provide  for  all  contingencies,  so  as  to 
be  prepared  for  them  whenever  they  might  happen, 
and  be  enabled  to  perform  the  trusts  dependent  on  them 
whenever  they  might  arise. 

With  regard  to  the  time  within  which  the  transfer 
was  to  take  place,  it  was  pressed  on  me,  that  there  was 

E  e  2  a  great 
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1847.       a  great  distinction  between  this  and  the  case  of  Mait" 
i^wiwc      ^^  ^*  Bateman^  for  here  no  time  was  limited ;  I  think 
vi  that  the  effect  of  there  being  no  limitation  as  to  time 

Grbbnwell.  ^,j^j  jj^jg^  ^j^^^  ^Yie  duty  of  the  trustees  arose  immedi- 
ately. If  there  had  been  a  limitation  of  time,  they 
would  not  have  been  pntitled  to  take  any  proceedings 
until  it  expired,  but  there  being  no  limitation  of  time, 
their  duty  arose  immediately.  I  think,  therefore,  tliat 
these  parties  took  on  themselves  the  duty  of  seeing  that 
the  covenant  of  Miss  Cuthbertson  and  her  intended  hus- 
band was  forthwith  performed. 

Thinking  that  such  was  their  duty,  but  that  the  mere 
recital  in  the  settlement  was  not  suflScient  to  inform 
them  that  the  property  was  absolutely  standing  in  her 
name,  it  remains  to  be  seen  what  are  the  other  facts  of 
the  case.  It  seems,  that  before[the  date  of  this  settlement, 
three  different  sums  of  stock  in  the  three  per  cents., 
amounting  to  4946/.,  were  transferred  into  the  separate 
name  of  Elizabeth  Cuthbertson  ;  and  that  this  sum  of 
4946/.  was  standing  in  her  name  in  the  books  of  the 
Bank  of  England  at  the  date  of  the  settlement,  and  at 
the  time  of  the  marriage.  Why  is  it  to  be  supposed 
that  it  was  not  hers  ?  It  was  there,  and  it  afterwards 
remained  there  for  a  great  length  of  time.  The  trus- 
tees, though  they  had  recognised  the  trusts  by  exe- 
cuting the  deed,  and  had  become  liable  for  their  non- 
performance, did  nothing,  they  performed  no  trust 
whatever,  but  omitted  to  pay  any  attention  to  the 
duty  which  they  had  undertaken  to  perform.  It  ap- 
pears that  this  money  remained  standing  in  the  name 
of  Elizabeth  Cuthbertson  for  a  considerable  length  of 
time,  from  October  1806  to  the  year  1815.  In  1815 
part  of  this  stock  was  sold  out,  and  the  remainder  was 
afterwards  disposed  of.  Several  transfers  were  made 
under  powers  of  attorney  executed  by  Elizabeth  the 
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wife  of  Barnabas  Fenwickf  and  the  whole  of  this  money  1847. 

intended  to   belong  to  the  trust  was  withdrawn,  and  j^^^^ 

misapplied    by  the    husband,  who    in   1833   became  v, 
bankrupt. 

In  July  1837  the  wife  died,  leaving  the  Plaintiff  and 
other  children  surviving  her,  who  were  the  objects  of 
this  trust,  and  Barnabas  Fenwick  the  husband  died  in 
January  1839.  The  Plaintiff  attained  twenty-one  in 
IS^l,  and  after  some  time,  he  filed  this  bill. 

The  only  doubt  I  have  had  is,  whether  the  facts  are 
sufficient  for  me  to  say,  that  this  sum  was  either  money 
specially  bound  by  the  trust,  (which  I  think  was  not 
the  case),  or  whether  it  is  not  clearly  shewn  to  be  a 
portion  of  Elizabeth  Cutfibertson*&  property  and  conse- 
quently a  fund,  which  though  not  specially  bound  by 
the  trust  was  capable  of  being  made  to  answer  the 
trust 

In  all  cases  of  this  kind,  where  trustees  are  sought  to 
be  charged  with  a  breach  of  trust  by  reason  of  their 
omission,  the  Court  takes  care  to  see,  before  the  trustee 
is  charged,  that  it  was  within  his  power  to  perform  the 
act  which  it  was  intended  he  should  do.  If  this  recital 
as  to  the  wife's  property  were  false,  which  it  might  have 
been,  if  the  trustees  believed  it  to  be  a  false  statement, 
and  in  consequence  it  appeared,  that  they  could  not  per- 
form the  trust,  this  Court  would  not  charge  them ;  if  it 
were  to  do  otherwise  under  such  circumstances,  it  would 
be  assisting  in  a  fraud  on  trustees,  who  had  placed 
a  mistaken  confidence  in  the  parties  for  whom  they 
were  acting  gratuitously.  While  it  is  the  duty  of  the 
Court  to  refuse  to  charge  trustees  for  the  omission  of 
duties  which  they  were  unable  to  perform,  it  is  a  duty 
to  make  necessary  inquiries  where  the  matter  appears 

Ee  S  to 
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Fbnwick 
Greenwbll. 


to  be  doubtful.  In  this  case,  howevety  I  cannot  see  any 
sufficient  reason  to  say,  that  these  trustees  could  not 
have  procured  a  transfer  of  the  stock  which  belonged  to 
this  lady  at  the  time  of  the  marriage.  It  is,  with  some 
reluctance^  that  I  have  come  to  the  conclusion,  that 
these  trustees,  if  they  had  used  due  diligence,  might 
have  recovered  this  sum  to  the  extent  of  4946/.  It  is  a 
case  of  very  great  hardship;  it  does  not  appear  that 
these  trustees  ever  looked  into  the  settlement;  but 
having  contracted  obligations  by  the  execution  of  the 
deed,  they  attempt  to  excuse  themselves  by  saying  that 
they  were  ignorant  of  the  trust.  This  cannot  avail 
them. 


If  the  Plaintiff  abandons  all  other  claims,  I  will 
make  a  declaration  that  the  trustees  are  answerable  for 
this  sum  of  4946^  and  the  dividends  since  the  death  of 
Barnabas  Fenwickf  with  costs. 


EZTEACT  FKOM   DSCRBE. 

Declare  the  trustees  ^  liable  to  make  good  the  said  4946/.  2s.  Sd, 
Bank  Three  per  Cent.  Annuities,  part  of  the  said  5000/.  like  an- 
nuities in  the  said  indenture  of  settlement  mentioned,  and  to  pay 
the  dividends  which  might  have  accrued  thereon  from  the  20th  day 
of  January  1839,  the  time  of  the  death  of  the  said  Barnabas  Fen' 
wick,  and  also  the  Plaintiff's  costs  of  the  said  suit  down  to  the  pre- 
sent time." 
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MOORE  V.  CLEGHORN.  j^^  j3  ^ 

THE  testator  Robert  Cleghom^  after  directing  his  Devise  to 

debts  &c.  to  be  paid,  "in  the  first  place"  de-  trustees  and 

Tised  some  freehold  and  also  some  copyhold  property  '*  upon  trust 

which  he  had  surrendered  to  the  use  of  his  will,  "  unto  ^^^}^^  "!? 

'  and  benefit 

and  to  the  use  of  Eumenes  Moore^  George  Christopher  of"  il.,^.,and 

and  James  Ensor^  their  heirs  and  assigns  for  ever,  upon  words  onlmit- 

trust  for  the  use  and  benefit  of  his  natural  mustee  boys,  ation).   Held, 

Ralph  Brush  deghom^    Thomas  Pake  Cleghorriy  and  anj  c  took 

Matthew  Cole  Cleghorn^  begotten  by  him  on  the  body  of  ^^  ^^* . 

Devise  to 
Margaret  Steele^  a  free  mulatto  woman,  of  the  island  of  trustees  in  fee 

St.  Christopher^  in  the  West  Indies,  the  rents,  issues  and  HP*'"  trust  for 

.  1  r       1  .        ■  11  the  use  and 

profits  to  be  paid  for  the  mamteiiance  and  education  of  benefit  of  i^., 
bis  said  before   mentioned  sons,   Ralph,  Thomas  and  ^l^^^Sl' 
Matthew,  or  to  the  survivor  or  survivors  of  them,  share  be  paid  for 
and  share  alike."     And  he  devised  another  property  to  tenanccTand 
the  same  trustees  for  the  use  of  Margaret  Steele  for  life,  education, 

"  or  to  the 

and  at  her  decease  to  her  children  Ralph,  TTumas  and  survivors  or 

Matthew  or  the  survivor  or  survivors  of  them.  survivor  of 

them,  share 
and  share 

The  trustees  were  appointed  executors*  th^^il  ^*^  k 

equitable 

The  testator  died  in  1824,  leaving  his  three  natural  ^^l^"^  ^^ 
children  surviving.     One  of  them,  namely  Matthew  Cole  tenants. 
Geghom,  died  in  1832  without  issue  or  heirs,  and  the 
Crown  claimed  his  property  (if  any)  by  escheat.     A 
second  child,  Ralph,  died  in  184^,  after  severing  the 
joint  tenancy  (if  any),  and  Thomas  was  still  living. 

A  bill  having  been  filed  for  the  administration  of  the 
testator's  estate,  a  question  arose  as  to  the  construction 
of  the  devise  contained  in  his  will. 

Ee  ^  Mr. 
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MOORB 

CI.BQBORN. 


Mr.  Kinderdey  and  Mr.  Pitman  for  the  PlaiotUTs  the 
trustees. 

Mr.  Tumei*  and  Mr.  Stevens  for  TTumas  P.  Cleghom^ 
contended,  that  the  three  children  took  equitable  estates 
in  fee  as  joint  tenants.  The  limitation  to  tlie  trustees 
being  in  fee  *^  upon  trust  for  the  use  and  benefit"  of  the 
natural  children,  it  followed  that  the  interest  of  the 
children  was  co-extensive  with  that  of  the  trustees; 
Knight  V.  Selbjf  (a),  Bateman  v.  Boach  {b).  l*bey  argued 
that  the  words  expressive  of  joint  tenancy  prevailed 
over  the  words  **  share  and  share  alike."  {c) 


Mr.  Llojfd  for  Brocks^  claiming  under  Ralph. 

Mr.  Wraj/,  for  the  Attorney-General,  argued,  that 
the  children  took  l^al  estates  as  tenants  in  common  in 
fee,  and  he  claimed  one-third  for  the  Crown ;  and  at  all 
events  the  intermediate  rents,  they  being  of  the  nature  of 
personalty  and  held  intrust  for  the  Crown,  Middletony. 
Spicer.  (d)  He  admitted  he  could  not  argue  against 
the  authority  of  the  case  of  Burgess  v.  Wheate.  {e) 

Mr.  Purvisj  Mr.  Schomberg,  and  Mn  Bilton  for  the 
heirs  of  the  testator,  argued  that  the  legal  estate  was  in 
the  trustees  only  to  apply  the  rents  during  minority, 
that  the  children  took  life  estates  only,  there  being  no 
words  of  limitation,  and  no  use  of  the  word  '*  estate," 

and 


(a)  3  ScoH,  N,  B.  409.  and 
5  Man.  ^  Gr,  92. ;  and  see  ChaU 
lenger  v.  Sheppard^  8  Term  Rep. 
697. 

(h)  9  Mod.  104. 

(c)  See  Barker  y.  Gylety  2  P. 
Wmt.  280. ;  3  B.  P.  C.  104. ; 
BUueU  T.  Crdnwell,  Salk,  226., 
and    3  Lev*    2rZ>  \    Stones    v. 


Heurtletf^  I  Vet.  sen.  165. ;  Smik 
V.  Horlockf  7  Taunt.  129. ;  Doe 
d.  UtUewood  Y,  QreeUf  4  Mee.  4* 
W.  229. 5  Stringer  r.  PhiUipt, 
I  Eq.  Ca.  Ahr.  292.  pi  Jl.; 
Lord  Bhutan  t.  E.  Suffolk^  I  P. 
Wmt.  96. 

(d)  1  Bro.  C.  a  201. 

(e)  1  Eden,  177. 
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and  that  therefore  the  reversion  belonged  to  the  heirs 
of  the  testator,  as  a  resulting  trust,  Doe  dem.  Lean  v. 
Lean  (a),  Gall  v.  Esdaile.  (b) 

Mr.  Brrggs  and  Mr.  Micklethwaii  for  other  parties.   ^ 

Mr.  Turner,  in  reply,  cited  Byng  v.  Lord  Strafford,  {c) 

The  Master  of  the  Rolls  said  that  the  inclination  of 
his  opinion  was,  that  they  took  equitable  estates  as  joint 
tenants ;  but  he  reserved  his  judgment. 
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1847. 


MOORK 
V, 

Cleororn. 


The  Master  of  the  Rolls. 

By  the  devise  to  the  three  trustees  their  heirs  and 
assigns  for  ever,  the  whole  estate  and  interest  of  the 
testator  in  the  land  passed  to  them :  but  the  testator 
declared  that  the  gift  was  **  upon  trust  for  the  use  and 
benefit"  of  the  three  boys.  Everything,  therefore, 
which  the  trustees  took  was  given  to  them  in  trust  for 
the  use  and  benefit  of  the  three  boys.  I  think,  there- 
fore, that  there  is  no  resulting  trust  to  the  testator  or 
his  heirs. 

Next,  how  are  the  three  boys  to  take?  The  first 
words,  the  rents  to  be  paid  for  the  maintenance  and 
education  of  the  three  children,  or  to  the  survivors  or 
survivor  of  them,  are  such  as  would  make  them  joint 
tenants.  The  subsequent  words  *^  share  and  share 
alike"  render  it  doubtful,  for  they  would  make  them 
tenants  in  common. 

There 


July  28. 


(a)  1  Q.  B.  Rep.  229. 

\b)  1  i^tiM .  ^  il/y.  540.,  and 


8  ^tffg.323. ;  2  Jarman  on  WUltf 
177,  178. 
(c)  5  Beavan,  668. 
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V. 

CLBOHOftK. 


There  is  some  difficultj  in  the  construction ;  but,  on 
the  whole»  I  think  the  boys  take  equitable  estates  in  feci 

as  joint  tenants. 

Affirmed  by  Lord  Cotienham  upon  the  appeal  of  the  heir,  7th  of 
July  1848. 


Jufy  14.  26. 


BATEMAN  v.  HOTCHKIN. 


THOMAS  HOTCHKIN,  by   his  will,  dated   in 
1848,   directed  that  all  his  just  debts,  funeral. 


A  testator 

directed  all 

his  debts,  in 

the  first  place,  and  testamentary  expences  should,  in  the  first  place,  be 

fully  paid  and  discharged  out  of  his  personal  estate, 


of  bis  per- 
sonal estate, 
except  his 
leaseholds, 
if  sufficient. 


exclusive  of  leasehold  tenements,  if  the  same  should  be 

sufficient  for  that  purpose ;  and  if  not,  then  he  thereby 

andTf^not'he  *^'^*^''8®d  ^^^  ^®*^  estate  with  such  deficiency,  and  di- 


charged  his 
real  estate 
therewith. 
Held,  that 
the  specific 
legacies  were 
liable  to  the 
payment  of 
the  debts  in 
priority  of  the 
real  estate. 

A  testator 
devised  his 
real  estate  in 
strict  settle- 
ment, subject 
to  a  term  of 
2000  years, 
limited  to 
trustees  for 
raising  500/. 
a  year,  and 
accumulating 
it  as  a  sinking 
fund  for  pay- 
of  his 


rected  the  same  to  be  raised  under  the  term  of  2000 
years  thereinafter  created  for  that  purpose.  He  then 
gave  and  bequeathed  to  his  son  TAomas  Henry  Stafford 
Hotchkin  all  the  furnittire  and  other  things  in  his  will 
described,  which,  at  the  time  of  his  decease,  should  be 
in  or  about  his  dwelling  houses. 

After  further  bequeathing  as  therein  mentioned,  he 
devised  his  manors,  lands  and  real  estates,  including 
settled  hereditaments,  to  the  intent  therein  mentioned : 
-^To  the  use  of  trustees,  their  executorsi  administrators 
and  assigns,  for  the  term  of  2000  years,  to  be  computed 
from  the  day  of  his  decease,  upon  trust,  by  mortgage, 
sale  or  other  disposition  of  the  said  hereditaments^  or 
any  competent  part  thereof,  for  all  or  any  part  of  the 

term, 


ment 

mortgage  debts,  &c.  to  a  considerable  amount.    Held  that  the  trust,  though  un- 
limited in  its  duration,  was  valid. 
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terni)  to  raise  such  sum  of  money  as  should  be  suflSctent 
to  make  up  the  deficiency,  if  any,  of  his  personal  estate, 
except  leasehold  tenements,  for  payment  of  his  debts, 
other  than  debts  on  mortgage,  and  also,  by  like  ways 
and  means,  to  raise  and  pay  the  several  sums  therein 
mentioned.     And  upon  further  trusts,  out  of  the  rents 
and  profits  of  the  devised  estates  (after  answering  the 
purposes  before  provided),  to  pay  and  keep  down  all 
interest  on  mortgage  debts;  and  subject  as  aforesaid, 
that  the  trustees  should  yearly,  until  a  sufficient  fund 
should  be  raised  to  pay   and  discharge  the  mortgage 
debts,  by  and  out  of  the  residue  of  the  rents  and  profits 
of  the  devised  estates,  raise  and  set  apart  the  clear 
yearly  sum  of  500/.  sterling,  as  a  sinking  fund  for  the 
discharge  of  the  mortgages,  and  should,  in  the  month 
of  Jviy  in  each  year,  lay  out  the  said  yearly  sum  or 
sinking  fund  of  500/.,  in  the  purchase  of  stock,  or  at 
interest  on  government  or  real  securities,   and,  from 
time  to  time,  alter  or  vary  such  securities  when  ex- 
pedient.    And  he  directed,  that  the  dividends,  interest, 
and  annual  produce  of  the  stocks  or  funds  to  be,  from 
time  to  time,  produced  by  such  investments,  and  the 
resulting  income  thereof,  should  be  again,  from  time  to 
time,  laid  out,  so  as  to  form  a  fund  accumulating  at  com- 
pound interest.     And  as  to  the  monies  to  be  raised  and 
produced  by  such  investments,  he  directed  the  trustees 
to  stand  possessed  thereof^  upon  trust  to  convert  the 
same  into  money,  and  with  the  proceeds  thereof,  to  pay 
ofi'and  discharge  the  mortgages. 


1847. 


Batbman 

HOTCHKIir. 


Provided  always,  that  it  should  be  lawful  for  the 
trustees  to  pay  c^  any  of  the  mortgages,  when  a  suffi- 
cient fund  should  be  raised,  without  waiting  for  the  ter- 
mination of  the  period  of  accumulation. 


And 
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And  he  directed,  that  so  much  of  the  rents  of  the 
estates  as  should  not  be  wanted  for  all  the  purposes 
aforesaid,  should  be  paid  to  or  received  by  the  person 
for  the  time  being  intitled  to  the  estates  comprised  in 
the  term  in  remainder  immediately  expectant  thereon. 
And  there  was  a  proviso,  that  when  the  said  trusts 
should  be  performed  or  become  unnecessary  or  inca- 
pable of  taking  effect,  the  term  of  2000  years  should 
cease  and  determine. 


Subject  to  the  term,  the  testator  devised  the  estates 
therein  comprised  to  his  son  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  re- 
mainder  to  his  grandson  Thomas  for  life,*  with  remainder 
to  trustees  to  preserve  contingent  remainders,  with  re- 
mainder to  the  first  and  other  sons  of  the  body  of  his 
grandson  Thomas  in  tail  male,  with  other  remainders  over. 

The  testator  bequeathed  his  leasehold  estates  to  his 
trustees,  for  his  interest  therein,  upon  and  for  such 
trusts,  intents,  and  purposes  as  would  best  or  nearest 
correspond  with  the  uses  and  limitations  before  de- 
clared concerning  his  real  estate  before  devised. 

The  testator  bequeathed  a  number  of  different  chat- 
tels to  his  son  specifically. 

The  testator  died  in  June  1848,  at  which  time  his 
debts  were  stated  to  amount  to  72,000^1,  and  they  had 
been  since  increased.  The  personal  estate  not  specifi- 
cally bequeathed  was  wholly  inadequate  to  pay  the 
testator's  debts.  In  November  1844,  this  suit  was  in- 
stituted by  the  trustees  for  the  administration  of  the 
estate. 


Mr.  Kindersley  and  Mr.  Prior^   for   the  Plaintiffs, 
stated  the  case. 

Mr. 
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Mr.  Turner  and  Mr.  Rogers^  for  the  testator's  only 
son,  who  was  tenant  for  life,  raised  two  points :  -^ 

First  The  trust  of  the  term  of  2000  years  for 
raising  and  accumulating  BOOL  a  year  for  payment  of 
the  mortgage  debts  is  void  for  remoteness,  or  as  tending 
to  a  perpetuity.  The  period  during  which  this  accu- 
mulation is  to  last  is  wholly  indefinite ;  and,  if  valid,  it 
might  last  for  centuries.  In  the  present  case,  accord- 
ing to  the  calculations  made,  it  would  take  53  years  at 
compound  interest,  and  150  at  simple  interest,  to  pay 
off  the  mortgages  and  complete  the  trust.  The  conse- 
quence of  sanctioning  such  a  trust  will  be  to  allow  an 
estate  to  be  fettered  with  a  discretionary  trust  for  an  un- 
limited period,  which,  since  the  term  is  prior  to  the  es- 
tate of  the  tenant  in  tail,  could  not  be  barred  by  him.  (a) 
A  trust  to  pay  debts  out  of  the  rents  and  profits  of 
an  estate  is  valid,  because  it  charges  the  corpus  of  the 
estate ;  and,  in  order  to  perform  the  trust,  the  Court 
would  direct  a  sale,  but  here  there  is  no  such  power ; 
and  the  tenant  for  life  and  the  tenant  in  tail  together, 
could  not  compel  a  sale  of  the  estate  to  discharge  the 
mortgages. 

Every  trust  which  takes  property  out  of  commerce 
beyond  life  or  lives  in  being,  and  twenty-one  years  after- 
wards, is  repugnant  to  the  policy  of  the  law  of  England^ 
and  void.  In  Lord  Southampton  v.  The  Marquis  of 
Hertford  (i),  a  trust  to  accumulate  during  a  succession 
of  minorities  was  held  void ;  and  in  Marshall  v.  Hollo^ 
'way  (c),  a  trust  to  invest  the  rents  and  profits  while  any 
person  beneficially  interested  should  be  under  twenty- 
one,  was  held  bad,  **  because  it  might  last  for  ages.''  {d) 

If 

(a)  See  Case  v.  Drosier,  %Kecn^  (c)  2  Swan.  432. 

764,  and  5  Myl.  4*  Cr.  246.  (rf)  Page  450. 

(A)  ^Veu^B.^., 


1847. 


Bateman 

V. 
HOTCHKIN. 


450 
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Batbman 

V. 
HOTOHXIK. 


ir  the  trust  were  void  in  its  inception,  independently  of 
the  TheUtmon  Act  (39  &  40  G.  S.  c*  9%.)^  it  cannot  be 
apportioned,  and  is  not  good  even  for  twenty-one  years ; 
GriffUht  V.  Vere  (a) ;  Lord  Southampton  v.  Marquis  of 
Hertford,  (b) 


Secondly.  The  real  estate  ought  to  be  applied  in 
payment  of  the  testator's  debts  prior  to  the  specific 
legacies;  in  other  words,  the  real  estate  is  primarily 
liable.  On  this  point  the  cases  of  Comewall  ▼•  Comt' 
toall  {c)j  Tombs  v.  Boch  {d),  Qervis  v.  Gervis  (e),  Spong 
V.  Spong  {g\  and  Young  v.  Hassard  (h)  were  cited, 

Mr.  Teedf  Mr.  Hodgson^  and  Mr.  James  Campbell^  for 
the  children  of  the  tenant  for  life. 


First.  The  trusts  of  the  term  of  2000  years  are  per- 
fectly valid.  They  amount  to  a  mere  severance  of  two 
portions  of  the  estate :  a  sum  of  5002.  a  year  charged  on 
the  estate  during  a  term,  being  given  for  the  benefit  of 
one  set  of  persons  absolutely,  and  the  remainder  of  the 
estate  settled  in  strict  settlement  There  is  no  post- 
ponement of  vesting,  and  the  objects  to  take  are  existing 
and  ascertained.  The  objection  is,  first,  on  the  ground 
of  perpetuity,  but  the  rule  is,  that  the  vesting  and 
alienability  of  property  shall  not  be  suspended  beyond 
certain  limits.  Here  there  is  no  suspension  whatever ; 
the  mortgagees  are  not  bound  by  the  trust,  but  may 
pursue  all  their  remedies  as  mortgagees ;  and  the  mort- 
gagees and  the  first  tenant  in  tail,  with  the  concurrence 
of  the  tenant  for  life  (being  absolute  owners),  may  make 

any 


(a)  0  Vet.  127. 

(b)  2  Vet.  i  B.  54. 

(e)  12  &moni^  298. 
((0  2  Cottyer,  400. 


(e)  14  5biofi#,  654. 
Ig)  SBIL  ^.iSf.84. 
(A)  1  Drury  ^  War.  638. 
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any  arrangements  they  please  for  selling  the  estate^  or 
relieving  it  from  the  charge  of  5007.  a  year.  In  Bacon 
V.  Proctor  (a),  the  testator  devised  an  estate  to  trustees, 
upon  trust  to  accumulate  the  rents,  and  form  a  fund  for 
payment  of  certain  charges;  and  after  the  same  had 
been  raised  and  paid,  on  certain  trusts  for  his  family,  it 
was  held  that  the  trust  for  accumulation  was  good. 
Baron  Graham  there  said  (a),  **  It  has  been  contended 
that  the  Plaintiff  is  entitled  as  heir  at  law,  because  there 
is  a  trust  for  certain  accumulations  whidi  look  to  an 
indefinite  period ;  and  no  interest  is  given  to  any  person 
till  after  the  accumulation  is  determined.  That  is  not 
my  view  of  the  case ;  my  opinion  is  that  the  testator's 
intention  was  simply  to  provide  a  fund  for  some  specific 
debts  and  charges,  and  then  that  the  persons  entitled 
should  take.  He  had  no  intention  of  suspending  the 
beneficial  interest  in  the  meantime  till  the  debts  and 
charges  should  be  paid.  All  the  authorities  shew  that 
where  an  estate  is  given  to  trustees  to  pay  debts,  and 
then  to  a  person  designated,  the  person  designated, 
takes  at  once,  subject  to  the  debts.  Thb  case  is  not 
open  to  any  objection  on  account  of  the  accumulation 
directed  by  the  will.  There  is  no  accumulation  for  the 
purpose  of  suspension.  The  act  of  the  39th  and  40th 
of  G.  8.  does  not  apply ;  and  if  it  did,  there  is  an  ex- 
press exception  in  the  case  of  debts  and  portions. 
Under  these  circumstances  it  is  quite  clear  that  the 
enjoyment,  and  not  the  property,  is  tied  up.  And  the 
estates  vest  in  the  same  manner  as  if  the  testator  had 
created  a  term  for  payment  of  his  debts.'' 


1847. 


Batsman 

V, 
HOTCHKIN. 


The  39  &  40  G.  3.  c.  99.  s.  2.  expressly  provides, 
^<  that  nothing  in  that  act  contained  shall  extend  to  any 

provision 
(a)  Turn.  4^  Rutt.  31. 
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Batkiian      ^^  devisor,  or  other  person  or  persons." 

V, 

Secondly,  the  debts  are  a  primary  charge  on  the  per« 
sonal  estate  specifically  bequeathed,  for  the  testator 
expressly  directs,  that  his  just  debts  &c.  ^*  should,  in 
the  first  place,  be  fully  paid  and  discharged  out  of  his 
personal  estate,  exclusive  of  his  leasehold  tenements, 
if  the  same  should  be  sufiicient  for  that  purpose."  Pro- 
perty is  not  the  less  personal  estate,  because  it  is  spe* 
cifically  bequeathed. 

Mr.  Nevinsanj  Mr.  TerreU^  and  Mr.  22.  Moore^  for 
other  parties. 

Mr.  Turner^  in  reply,  referred  to  Lombe  v.  Stough* 
/on.  (a) 

TTie  Master  qfihe  Rolls  reserved  judgment* 


July  26.  The  Master  of  the  Rolls. 

For  the  testator's  eldest  son,  who  is  the  tenant  for 
life  of  the  estates  subject  to  the  term  of  2000  years,  and 
who  is  also  specific  legatee  of  the  furniture  and  other 
things  in  or  about  the  testator's  dwelling  house,  it  is 
contended :  — * 

First  That  the  trust  for  raising  and  accumulating  a 
sinking  fund  for  payment  of  the  mortgages  is  void  for 
remoteness,,  or  as  tending  to  a  perpetuity,  and. 

Secondly. 

(a)  1 2  5imoni,  304. 
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Secondly.  That  the  specific  legacies  ought  to  be  ex- 
onerated from  the  payment  of  the  testator's  debts. 

With  regard  to  the  term  and  the  trust  for  accumu- 
lation, it  may  be  observed. 

First.  That  the  debts,  for  the  payment  of  which  the 
accumulation  is  directed,'  are  mortgages  either  existing 
at  the  testator's  death,  or  made  pursuant  to  his  will ; 
charges  on  the  estate  of  an  amount  ascertained  or  to  be 
ascertained  in  the  execution  of  valid  trusts,  (a) 

Secondly.  That  the  amount  compared  with  the  rents 
of  the  property  comprised  in  the  term  is  so  great,  that 
the  accumulation  of  rent,  managed  as  the  testator  has 
directed,  would  not  be  sufficient  to  pay  the  mortgages 
till  after  the  lapse  of  very  many  years,  too  long  if  con- 
sidered as  an  absolute  term  for  accumulation. 

Thirdly.  That  the  mode  in  which  the  testator  has 
limited  the  estate,  subject  to  the  term,  is  not  liable  to  any 
objection.  The  first  tenant  in  tail  attaining  twenty-one 
years  of  age  may  acquire  absolute  dominion  over  the 
estate,  subject  to  the  mortgages. 

Fourthly.  That  on  that  event  taking  place,  the  trustees 
of  the  term  will  become  trustees  for  the  owner  of  the  es- 
tate, who  may  deal  with  the  term  and  with  the  estate 
at  his  own  discretion,  subject  only  to  the  mortgages. 
Without  the  consent  of  the  owner  of  the  estate,  the 
trust  for  accumulation  cannot  continue  beyond  the  time 
during  which  the  law  permits  a  suspension  of  full  power 
over  the  estate.  The  period  during  which  the  attain- 
ment of  full  power  over  the  estate  b  suspended  is  per- 

mitled 


4SS 


\ 


184.7. 


Batsman 
hotohkin. 


(a)  Bacon  v.  P/oclor,  2\ini.  ^  Rutt.  31. 

Vol.  X.  Ff 
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will  of  the  owner,  can  continue  only  during  that  lawful 
suspension :  and  considering  this  case  to  be  within  the 
e»)Qept\om  of  the  statute,  it  does  not  appear  that  I  can 
hold  the  term  and  the  trust  fyv  accumulation  to  be  void 
for  remoteness. 

I  think  this  a  very  improvident  and  indiacreet  mode 
of  raising  money  for  the  payment  of  debts*  but  it  does 
not  appear  to  me  to  be  unlawful.  The  inconvenience 
of  *it  may,  perhaps,  bo  mitigated,  by  the  exercise  of  the 
discretionary  power  of  the  trustees,  to  apply  any  por- 
tion of  the  accumulated  fimd  in  satisfaction  of  mort- 
gagesy  before  the  accumulated  fund  is  sufficient  to  pay 
all,  or  by  the  exercise  of  the  power,  which  the  mortgagees 
have,  to  enforce  payment  of  their  mortgages  or  foreclose 
t}ie  estate,  without  regard  to  the  trust  for  accumulation* 

With  respect  to  the  second  point,  I  consider  it  to 
be  settled,  that  if  there  be  specific  devises  and  spe- 
cific legacie?,  and  a  deficiency  of  general  assets  to  pay 
debts,  the  specific  gifts,  whether  real  or  personal,  must 
bo  nmda  to  contribute  rateably  to  the  deficiency ;  and, 
as  between  different  objects  of  his  bounty  or  difierent 
purposes  intended  to  be  answered  by  his  will,  the  tes- 
tator may  exonerate  his  personal  estate  from  the  charge 
of  bis  debtSa  But  the  present  case  depends  on  the 
peculiar  expressions  used  in  the  will,  and  the  construe*- 
tion  which  ought  to  be  put  upon  them.  Now,  the 
testator  directs,  that  all  his  debts  and  funeral  and  tes- 
tamentary expenses  shall,  in  the  first  place,  be  fully 
paid  out  of  his  personal  estate  (exclusive  of  leasehold 
tenements),  if  the  same  shall  be  sufficient,  and,  if  not, 
then  be  charges  hk  real  estate  with  such  deficiency, 
and  directs  the  same  to  be  raised  under  the  term  of 
2000  years.     He  then  gives  specific  legacies  to  his  son, 

and 
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find  afterwards,  in  declaring  the  trusts  of  the  SOOO 
years'  term,  he  directs  his  trustees  to  raise  such  a  sum 
of  money  as  shall  be  sufficient  to  make  up  the  de- 
ficiency! if  any,  of  his  personal  estate  (except  leasehold 
tenements)  for  payment  of  his  debts,  other  than  debts 
on  mortgage.  It  is  so  explicitly  directed,  that  the  debts 
are  to  be  paid  out  of  personal  estate  (exclusive  of  lease- 
holds), and  that  the  deficiency,  if  any,  is  to  be  paid  by 
means  of  the  term,  that  it  does  not]  appear  to  me  prac- 
ticable, to  put  upon  the  words,  expressing  the  direction, 
the  construction,  that  the  testator  intended,  with  the 
leasehold  tenements,  to  exclude  the  personal  estate 
specifically  bequeathed,  and  though  I  am  afraid  that 
that  which  may  or  would  have  been  the  real  intention 
of  the  testator,  if  he  had  well  considered  what  he  was 
doing,  may  be  defeated,  I  think  that  he  has,  by  the 
words  he  has  used,  not  only  directed  payment  out  of 
his  personal  estate,  but  excluded  the  general  rule  as  to 
contribution  to  be  made  by  specific  devises  and  specific 
legacies. 


4^5 


1847. 


HoTCHKin. 


In  re  BENSON. 


Jttfy20. 


nnHE  Solicitors'  Act  (a)  requires  an  affidavit  of  the  ^^  articled 
-*■     contract  between  a  solicitor  and  his  articled  clerk,  clerk  had 
to  be  filed  within  six  months  after  its  execution ;  and  ^  ^^  neces- 
the  ninth  section  provides,  "  that,  in  case  such  affidavit  saiv  .affidavit 

,  ,  ,       within  SIX 

be  not  filed  within  such  six  months,  the  same  may  be  months ;  but 

filed   fhe  omission 
"  had  arisen 
(a)  6  &  7  VicU  c  73.  i.  8.  fipom  inadver- 

tence only." 
Held,  that  this  was  not  a  sufficient  ground  for  relieving  hiai  from  the  consequences, 
under  the  6  &  7  Vict.  c.  73.  t.  9. 
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1847.        filed  by  the  said  officer,  arter  the  expiration  thereof; 

^^P^""^^     but  the  service  of  such  clerki  shall  be  reckoned  to  coni- 

fiENsoK.      nience>  and  be  computed  from  the  day  of  filing  such 

affidavit;  unless  one  of  the  said  Courts  of  law  or  equity 

shall  otherwise  order." 

In  the  present  case,  the  articles  had  been  executed  on 
the  9th  of  February  1846 ;  but  had  not  been  filed  within 
six  months,  and  it  was  sworn  that  the  non-compliance 
**  had  arisen  from  inadvertence  only." 

Mr.  TMer^  on  behalf  of  the  clerk,  applied  for  relief, 
and  asked  for  an  order  that  the  service  might  be  com- 
puted from  the  date  of  the  articles,  and  not  from  the 
filing.  He  said  that  it  was  the  duty  of  the  solicitor  to 
file  the  affidavit,  and  it  would  be  hard  to  visit  on  the 
clerk,  the  inadvertence  of  the  solicitor.  - 

The  Master  of  the  Rolls. 

My  opinion  is,  that  the  inadvertence  of  the  solicitor 
is  not  a  sufficient  reason  for  relieving  from  the  conse- 
quences of  a  non-compliance  with  the  directions  of  the 
act  of  parliament.     1  must  refuse  this  application. 
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BERROW  V.  MORRIS.  JiJ^  27, 28. 

nPHE  testator  devised  and  bequeathed  all  his  estate  Residuary 

and  effects  to  his  executors,  upon  trust  to  collect  aTiragainst 
and  get  in  all  debts  &c.,  and  to  pay  his  widow  an  an-  the  executor, 

rharmna  him 

nuity  of  50/.  a  year,  durante  viduitate^  and  to  invest  the  with  wilful 

surplus  in  the  public  stocks,  and  after  the  death  or  default,  for 

.  ^    ,  .,  .  which  some 

second  marriage  ot   the  widow,    upon  certain  trusts,  grounds  ap- 

under  which  the  testator's  nephews  and  nieces  became  pearedbyhis 

*  answer,    rio 

entitled.  evidence  was 

entered  into, 
and  the  com- 

The  testator  died  in  1824'.  mon  accounts 

were  directed. 
The  widow. 

In  1840,  the  residuary  legatees  filed  a  bill  against  ^^  ^^  * 
the  executors  and  the  widow,  for  the  administration  of  and  was  in- 
the  estate,  and  seeking  to  charge  the  executor  with  wilful  ^^e^^gft^rl*® 

default.  wards  filed  a 

supplemental 
bill,  without 

The  executor,  by  his  answer,  represented,  that  the  leave,  to 
testator  was,  at  his  death,  entitled  to  a  mortgage  for  executor  with 

1000/.  secured  on  leaseholds,  and  to  385/.  due  on  a  wilful  default. 
._  t     1  .  1   1      1    J         ,        J  .       Held,  that  the 

promisSsory  note,  and  which  be  had  neglected  to  get  m,  proceeding 

under  circumstances  which  he  stated  in  his  answer.  ^®?  regular, 

and  a  decree 
was  made. 

No  evidence  was  entered  into,  and  the  cause  came  to  thp  former 
on  as  a  short  cause  in  July  1843,  when  a  decree  was  proceedings. 
made  for  taking  the  common  accounts,  and  the  special 
charges  were  abandoned.     It  was  stated,  that  the  soli- 
citor of  the  widow  had  signed  the  minutes  of  decree. 

The  decree  was  not  prosecuted  in  the  Master's  office 

with  due  diligence,  and  its  prosecution  was,  in  conse* 

Vol.  X.  G  g  quence. 
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184'7.        quence,  committed  to  the  widow,  who  found  that  the  es- 
^^^^"^     tate  was  insufficient  to  provide  for  her  annuity.    Shortly 
o.  afterwards^  in  May  1845,  the  widow,  alleging  that  in 

the  course  of  the  prosecution  of  the  decree,  she  had 
discovered,  that  the  executor  had  been  guilty  of  a  devas- 
tavitf  by  not  taking  proper  steps  to  recover  the  two 
above-mentioned  sums,  part  of  which  had  been  lost, 
filed  this  bill  against  the  representative  of  the  executor, 
stating  the  circumstances,  and  praying,  that  this  suit 
might  be  deemed  and  taken  to  be  supplemental  to  the 
former  suit  of  Berraw  v.  Morris^  and  that  she  might 
have  the  benefit  of  the  former  suit ;  and  for  a  reference 
to  the  Master,  to  take  an  account  of  all  the  loss  which 
had  been  sustained  by  the  estate  of  the  said  testator, 
in  consequence  of  the  executor  having  failed  to  realise 
the  amount  due  to  the  testator's  estate  in  respect  of  the 
debts  of  1000/L  and  385/.,  and  that  the  Master  might 
report  on  the  said  matters,  together  with  the'  matters 
referred  to  him  by  the  said  decree  oijufy  1843. 

The  Defendant,  by  his  answer,  submitted,  that  this 
suit  was  wholly  irregular  and  improper,  as  an  attempt, 
by  supplemental  bill,  filed  without  leave  of  the  Court,  to 
obtain  other  and  difierent  relief  from,  and  at  variance 
with,  the  decree  in  the  original  cause,  without  any  new 
matter  having  arisen  or  been  discovered  since  the  ori- 
ginal suit,  or  which  did  not,  in  fact,  appear  in  and  by 
the  pleadings  and  proceedings  in  the  original  cause. 
The  Defendant  also  insisted  upon  the  original  decree 
and  proceedings,  in  bar  of  all  the  relief  prayed  by  this 
bill,  as  if  he  had  demurred  or  pleaded  thereto. 

The  cause  now  came  on  for  hearing,  when  the  ques- 
tion discussed  was  as  to  the  frame  of  the  present  suit 

Mr. 
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Mr.  Boupett  and  Mr.  Elderion  tor  the  FlainiAff.  The  1847. 
executor  is  answerable  for  the  loss  occasioned  by  his 
negligence  in  not  recovering  these  debts;  Caney  v. 
Band  {a) ;  and  the  Plaintiff,  therefore,  who  is  interested 
in  the  estate,  is  entitled,  by  some  proceeding  or  other, 
to  obtain  relief. 

It  is  true,  that  it  has  been  held,  in  Hodson  v.  BaU  (ft), 
that,  after  a  decree  against  an  executor  for  the  common 
accounts,  a  bill  cannot  be  filed,  without  leave,  to  charge 
him  with  wilful  neglect  and  default;  but  this  applies 
only  to  the  case  of  a  second  bill  being  filed  by  the 
Plaintiff  in  the  original  cause,  and  has  never  been  ex- 
tended to  a  case,  where  »  Defendant,  finding  that  the 
full  relief  to  which  he  is  entitled,  has  not  been  obtained, 
by  the  neglect,  collusion,  oi*  ignorance  of  the  Plwntiff, 
files  a  supplemental  bill  to  extend  that  relief. 

The  Plaintiff  had  no  control  over  the  former  suit; 
she  was  ignorant  of  the  statements  in  the  answer  of  her 
co-Defendant;  and  even  if  she  had  known  them,  it  would 
not  have  been  competent  for  her  to  read  her  co-Defend- 
ant's answer,  or  to  offer  any  evidence  in  contradiction 
to  it ;  for  no  issue  can  ever  be  joined  between  co-De- 
fendants. The  present  Plaintiff  is  not  bound  by  the 
proceedings  of  the  residuary  legatees  to  her  prejudice, 
9nd,  having  come  forward  without  delay,  she  is  entitled 
to  the  same  additional  relief  as  was  granted  in  Shepherd 
V.  Tatx^ood.  (c) 

Mr.  'Kinderdey^  Mr.  Watford,  and  Mr.  MaHindale  for 
t))e  Defendants.  This  bill  is  not  supplemental  to  the 
former ;  the  relief  sought  is  quite  inconsistent  with  the 

existing 

(a)  6  Beaon  46e.  (c)  Twm.  ^  Ruts.  379. 

(b)  1  PhUl.  177. 

Gg2 
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JdOBRIS. 


existing  decree,  which  regulates  the  rights  between  the 
parties.  This  bill  is  of  the  same  form  as  that  in  Hodsan 
T»  Ball  {a\  which  Lord  Lyndhurst  held  to  be  in  the 
nature  of  a  bill  of  review,  and  not  to  be  filed  without 
the  leave  of  the*  Court. 


The  present  Plaintiff  is  bound  by  the  decree  in  the 
former  suit,  to  which  she  was  a  party.  She  has  adopted 
that  suit  by  making  the  present  bill  supplemental  to  it; 
and  she  has  adopted  the  former  decree,  by  taking  the 
conduct  of  it  in  the  Master's  office.  Besides  this,  the 
point  was  raised  by  the  former  bill,  and  the  facts,  as  to 
these  sums,  were  stated  in  the  executor's  answer.  Tlie 
present  Plaintiff  having,  with  knowledge  of  these  facts, 
acceded  to  the  decree,  is  bound  by  it,  and  cannot  sup- 
port a  suit  to  vary  it,  unless  with  the  previous  express 
leave  of  the  Court 

• 

Mr.  Boupell  in  reply, 
i    Parker  v.  ConstaMe  (b)  was  also  cited. 


The  Master  oftAe  Rolls. 

At  the  hearing  of  the  original  cause,  a  decree  was 
taken  against  the  executor,  for  the  common  account, 
and  the  charge  of  wilful  default  was  abandoned  by  the 
Plaintiffs.  It  must,  therefore,  be  admitted,  that  the 
Plaintiffs  who  so  abandoned  the  charges,  could  not 
afterwards  have  revived  them,  without  a  very  special 
case  indeed.  The  decree  does  not  appear  to  have 
been  objected  to  by  the  Defendant,  who  is  Plaintiff  in 

this 


(a)  1  Philiips,  177. ;  and  see 
Davis  V.  Biuck,  6  Beavan,  393., 
and  the  cases  there  referred  to ; 
Bainhrigge  v.  Baddelty,  9  Bcav. 


538. ;  and  Mtkrtem  r.  Andrews^ 
3  Beavan,  72. 

(b)  \3  Simons,  5S6. 
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this  cause ;  and  it  is  stated,  that  her  solicitor  signed  the 
minutes  of  the  decree.  Be  it  so.  This  decree  was  car- 
ried into  the  Master's  o£Bce,  but  was  not  prosecuted  with 
due  diligence ;  the  result  was,  that  its  prosecution  was 
committed  to  a  co-Defendant,  who  is  the  Plaintiff  in  this 
suit.  She  says,  t  that  upon  obtaining  the  prosecution 
of  the  decree,  and,  on  enquiry  into  the  nature  of  the 
case,  she  found,  that  a  case  had  \>een  made  on  the  re- 
cord by  the  original  bill,  which  would  have  entitled  the 
Phiintifis  to  charge  the  Defendant  with  wilful  default 
In  a  short  time  after  the  discovery,  she  filed  the  present 
bill,  charging  the  executor  with  the  wilful  default, 
which  was  charged  in  the  original  bill,  and  praying  that 
this  bill  might  be  taken  as  supplemental  to  the  former 
suit,  and  that  she  might  have  the  benefit  of  the  decree, 
and  the  proceedings  under  it,  and  that  there  might  be 
those  special  accounts  which  were  asked  by  the  origipal 
bill,  but  not  taken  at  the  hearing. 


1847. 


Berrow 

V, 
MORBIS. 


If  the  facts  be  true  as  alleged,  there  was,  no  doubt,  a 
case  of  wilful  default;  and  the  facts  being  admitted  by 
the  answer,  there  can  be  no  doubt,  that  either  there  ought 
to  have  been  a  decree  or  at  least  an  enquiry,  in  order  that 
the  person  sought  to  be  charged,  might  have  had  every 
opportunity  of  explanation  afforded  him.  The  Plaintiff, 
in  this  suit,  could  not,  under  the  circumstances  of  the 
case,  have  obtained  that  decree  against  the  will  of  the 
Plaintiffs  in  the  original  suit;  she  knew,  indeed,  the 
allegations  in  the  bill ;  she  knew  that  no  evidence  was 
taken  in  the  cause,  relating  to  this  charge;  but  she  did 
not  know,  or,  at  least,  according  to  the  rules  of  the 
Court,  she  cannot  be  presumed  to  have  known,  what 
was  contained  in  the  answer  of  her  co-Defendant,  and 
which  answer  constituted  the  whole  evidence  of  the 
Plaintiffs.     It  is  manifest,  therefore,  that  if  she  had  de- 

Gg  S  sired 
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MOKRIS. 


sired  the  decree  asked  by  her  present  bill,  and  had  de- 
manded it  at  the  hearing,  the  answer  would  have  been, 
'*  where  is  your  evidence,  or  the  evidence  in  the  cause  ?  ** 
She  had  no  such  evidence,  and  she  or  her  advisers 
must  have  known,  that  she  was  not  entitled  to  read  one 
word  out  of  the  answer  of  her  co-Defendant 


Supposing,  therefore,  it  to  be  true,  as  alleged,  that 
there  were  assets  at  the  death  of  the  testator,  and  that, 
through  the  wilful  default  of  the  executor,  the  assets 
have  been  lost,  and  that  she  cannot,  on  that  account, 
obtain  payment  of  her  annuity,  it  is  hardly  to  be  sup- 
posed that  there  are  not  some  means  of  obtaining' 
redress.  I  hold  it  to  be  clear,  that  she  is,  by  some 
proper  proceeding,  entitled  to  relief.  The  only  question 
is,  whether  she  has  taken  the  proper  course  by  filing 
this  bill.  It  is  objected,  that  it  is  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  which  ought  not  to 
be  filed  without  the  leave  of  the  Court.  There  is 
something  very  plausible  in  the  argument,  because  (as 
it  is  said),  if  every  Defendant  is  entitled  to  come  and 
alter  the  account,  it  would  lead  to  great  inconvenience, 
I  do  not  think  it  would  lead  to  that  result.  There  is 
a  considerable  difference  between  a  Plaintiff  and  a  De- 
fendant coming,  after  a  decree,  and  asking  additional 
relief  against  another  Defendant.  The  relief  is  neces- 
sarily additional  to  that  already  obtained,  for  to  file 
an  original  bill  would  be  idle ;  unless  it  were  desired 
to  alter  the  whole  of  the  decree* 


When  the  object  is  to  extend  the  relief,  the  ob^ 
vious  way  is  to  connect  the  second  suit  with  the  first,  so 
that  the  Master  who  has  proceeded  with  the  accounts, 
may  treat  the  second  decree  in  some  degree  as  supple- 
mental. 

I  will 
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I  will  read  the  cases,  and  see  if  the  decree  now 
asked  would  be  consistent  with  the  authorities ;  if  so, 
I  shall  have  no  difficulty  in  directing  the  enquiries 
asked;  confined,  however,  to  the  particular  sums  of 
1000/.  and  SSSL  If  I  find  I  cannot  do  it,  I  will  not 
deprive  the  Plaintiff  of  the  relief  which  she  asks,  and 
shall  take  care  to  reserve  to  her  the  means  of  obtaining 
redress. 
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V, 
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If  the  Plaintiff  is  entitled  to  relief,  it  would  be  to  the 
advantage  of  every  party,  to  have  the  benefit  of  what  has 
already  been  done,  under  the  decree  in  the  former  suit. 


The  Master  of  the  Rolls. 

I  have  read  the  pleadings  in  this  case,  and,  I  am  of 
opinion,  that  this  bill  is  not  objectionable,  in  point  of 
form,  and  that  the  Plaintiff  is  entitled  to  a  decree  similar 
to  that  in  Shepherd  v.  Taagood.  (a)  The  decree  ought 
to  contain  the  same  declaration,  that  the  Plaintiff  is 
entitled  to  the  further  account,  in  addition  and  by  way 
of  supplement  to  the  account  already  directed.  The 
enquiry  must  be  limited  to  those  two  specified  sums  of 
1000/.  atid  3852.,  and,  whether,  without  the  wilful  neg- 
lect or  default  of  the  executor,  they  might  have  been 
received,rand  the  Master  must  not  disturb  any  accounts 
already  taken,  except  as  they  may  be  affected  by  this 
enquiry. 

(a)  7\<n».  4- i{uM.  p.  393. 


July  28. 


Gg  4 


444 


CASES  IN  CHANCERY. 


1847. 


July  21,  22, 
23.  28. 

The  Plaintiff; 
deliberately 
und  with  full 
notice,  ac- 
cepted the 
benefits  under 
his  mother's 
will,  which 
"  prohibited  " 
him  from  set- 
ting up  any, 
claim,  on 
account  of 
any  "  error, 
irregularity, 
or  impro- 
priety "  in  the 
execution  of 
tlie  trusts  of 
her  father's 
will.     Held, 
that  he  could 
not  maintain 
a  suit  against 
the  executor 
of  the  father's 
will,  to  make 
him  account- 
able for  the 
profits  made 
by  the  em- 
ployment of 
part  of  the 
trust  funds 
in  his  busi- 
ness. 


EGG  V.  DEVEY. 

IN  1793^  the  first  testator  John  Daniel  Salamon  died, 
having  by  his  will  given  600/.  and  one  fourth  of 
the  residue  to  his  daughter  Mrs.  E^  for  life,  with  re- 
mainder to  her  children  living  at  her  death,  of  vrhom  the 
Plaintiff  was  one. 

John  Salamon  was  the  acting  executor,  and  between 
the  years  1811  and  1818,  he  sold  out  part  of  the  trust 
funds,  and  employed  the  produce  of  the  sale  in  his 
business. 

The  Plaintiff,  one  of  the  children  of  Mrs.  jE^,  be- 
came aware  of  this  misapplication,  at  least  in*18S4<,  but 
took  no  steps  to  obtain  redress. 

John  Salamon  the  executor  died  in  18i0,  having  be- 
queathed a  legacy  of  100/.  only  to  the  Plaintiff^  his 
nephew,  who  being  thus  disappointed  in  his  expect- 
ations, complained  of  the  brca(:h  of  trust  committed  by 
the  executor,  and  threatened  to  take  proceedings  to 
make  his  estate  liable. 

Mrs.  £^,  his  mother,  who  was  then  living,  had  made 
her  will,  by  which  she  had  left  her  residuary  estate  to  the 
Plaintiff  and  his  brother,  and  she,  hearing  of  the  claims 
and  threats  of  the  Plaintiff,  her  son,  made  a  codicil  to 
her  will,  dated  the  17th  of  May  1842,  which  was  as  fol- 
lows :  —  "  This  is  a  codicil  to  my  will.  I  declare  my 
full  ap|)robation  of  the  manner  in  which  the  trusts  of 
my  late  father  John  Daniel  Salamon  have  been  executed, 

and 
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and  I  prohibit  eveiy  person  entitled  to  any  benefit  1947. 
under  my  will,  from  setting  up  any  claim  oii  account  of 
any  error,  irregularity,  or  impropriety  in  the  execution 
of  the  above  mentioned  trusts,  or  in  any  way  relating 
thereto;  and  I  authorise  and  direct  the  executors  and 
trustees  of  my  will,  for  the  time  being,  to  give,  and  from 
every  person  entitled  as  aforesaid  to  require,  every  such 
release  and  discharge  as  they  shall  think  proper  or  ex- 
pedient, for  fully  effecting  the  objects  of  the  above  de- 
claration and  prohibition." 

Mrs.  Egg  died  in  November .  IS^S.  The  Plaintiff 
was  dissatisfied  with  the  provision  made  for  him,  and  a 
correspondence,  respecting  bis  claims  and  rights,  took 
place  between  him  and  her  executors,  who  were  also 
executors  of  John  Salamon.  A  letter,  written  by  the 
Plaintiff  to  the  executors  on  the  5th  of  August  1844, 
contained  this  passage.  '*  At  present  I  am  not  inclined 
to  accept  my  grandfather's  legacy,  but  as  you  offer  to 
pay  me  now  my  mother's  legacy,  no  doubt  you  are 
aware  her  codicil  is  mere  waste  paper,  therefore  you  can- 
not claim  a  receipt  with  unlawful  conditions  annexed ; 
but,  to  save  us  all  trouble,  perhaps  you  will  send  me  a 
copy  of  the  receipt  you  will  require,  any  time  before 
November  next,  as  I  can  then  consult  my  legal  adviser." 

The  answer  of  the  Defendant,  the  executor,  was  as 
follows:  — ^^  I  am  not  inclined  to  take  advantage  of 
your  want  of  legal  knowledge,  though  your  confident 
tone  is  calculated  to  excite  such  an  inclination.  If  you 
mean  to  consult  any  legal  adviser,  you  had  better  do  it 
now,  and  before  your  acceptance  of  your  mother's  legacy 
has  rendered  all  consulting  quite  useless.  Ask  him, 
whether,  if  a  codicil  to  a  will  directs  that  a  legatee  shall 
release  an  actual  debt  owing  to  the  legatee   by  some 

other 
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1 847*  other  person,  the  mere  acceptance  of  the  legacy  would 
not  effectually  bar  the  legatee's  right  to  the  debt.  Then 
ask,  whether  the  same  consequence  would  not  follow,  if 
the  codicil  directed  a  release  of  certain  claims  (I  mean 
real  claims  instead  of  a  debt),  and  then,  whether  the 
legatee's  right  would  be  at  all  strengthened  by  the 
claims  being  merely  imaginary.  I  say  nothing  about 
the  respect  due  to  the  solemn  declaration  of  your 
mother's  wish  on  this  subject.  I  am  willing  to  save 
you  the  expense  of  a  deed  of  release,  which  the  codicil 
authorised  the  executors  to  require,  and,  therefore,  you 
will  not  at  present  be  required  to  execute  such  a  deed. 
The  codicil  gives  sufficient  power  to  require  a  release, 
at  any  time,  before  or  after  you  have  received  the 
legacy ;  but  if  not  required  before,  your  liability  to  pay 
the  expense  of  it,  would  not  be  so  clear  as  it  is  now. 
You  will  be  required  to  sign  the  common  printed  form 
of  receipt  obtained  at  the  Stamp  Office,  for  all  that  is 
included  in  that,  and  a  common  receipt  for  any  thing 
more,  and  to  sign  a  statement  of  the  account  expressing 
that  you  have  examined  and  approve  of  it"  In  No^ 
vember  1844,  the  Plaintiff  having  full  knowledge  of  his 
rights,  and  of  the  effect  of  accepting  the  gifts  under 
his  mother's  will,  received  from  the  Defendants,  JF*.  N. 
I>eoey  and  F*  W.  Devey  her  executors,  who  were  also 
executors  of  John  Salamon,  his  share  of  his  mother's 
residuary  estate;  and  he  gave  a  legacy  receipt,  in  the 
ordinary  form,  for  the  same,  but  he  executed  no  release. 


Afterwards,  the  Plaintiff  instituted  this  suit  for  an 
count  of  the  estate  of  the  first  testator  John  Danid 
Salamoiif  and  (amongst  other  special  relieQ  sought  to 
charge  the  estate  of  John  Salomon  with  the  profits  made 
in  his  trade  by  the  employment  of  the  first  testator's 
money  therein. 

Mr. 
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Mr.  JSiimer  and  Mr.  J.  H.  Palmer ^  for  the  Plaintiff.  1 847. 
John  SalamoHj  the  executor^  having  employed  the  tes- 
tator's assets  in  his  business,  became  liable  to  account 
for  the  profits  made  thereby.  This  principle  is  now 
clearly  established ;  Docker  v.  Somes  (a),  Wedderbwm 
V.  Wedderbum  [b\  Willett  v.  Blanford.  (c) 

Secondly.  The  Plaintiff's  right  is  not  defeated,  either 
by  the  codicil  to  his  mother's  will,  or  by  any  thing 
which  has  since  taken  place.  The  effect  of  the  codicil 
is  not  to  create  a  condition,  but  to  declare  a  mere  pro- 
hibition, and  there  being  no  gift  over,  it  is  insufiicient 
to  work  a  forfeiture.  It  is  in  terrorem,  similar  to  a 
prohibition  against  alienation  or  against  marriage  with- 
out consent,  and  is  unavailable.  If  it  really  amounted 
to  a  condition  it  would  be  void,  as  it  tends  to  oust  the 
jurisdiction  of  the  Court,  and  to  prevent  its  affording 
relief  in  a  case  of  breach  of  trust. 

Thirdly.  No  delay  or  laches  is  attributable  to  the 
Plaintiff;  he  was  justified  in  not  filing  his  bill  until  after 
the  death  of  the  tenant  for  life,  Mehrtens  v.  Andrews  (d)  \ 
and  as  his  interest  was  contingent,  he  n)ight  have  lost 
his  costs  by  applying  earlier  to  the  Court;  Hay  v. 
Bcfwen.  {e) 

Mr.  Kinderdey  and  Mr.  HalUtt^  for  the  principal  De- 
fendants, admitted  that  the  Plaintiff  was  not  barred  by 
the  lapse  of  time,  but  contended  that  he  was  only  en- 
tided  to  the  common  accounts  of  the  estate.  They 
insisted,  that  the  codicil  imposed  on  the  Plaintiff  a  bind- 
ing condition,  and  that  if  he  thought  fit  to  elect  to  take 

under 

(a)  2  MyL  ^  K.  655.  (c)  1  Hare,  253. 

lb)  2  Keen,  722.  aod  4  JU>/.  (d)  3  Bemv.  72. 

4-  Cr.  41.  (0  ^  ^«av.  610. 
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1847.  under  the  will,  the  condition  was  perfectly  effective  in 
law ;  Taylor  v.  Popham  (a),  Vernon  v.  Bethell  (i),  Welh 
V.  Webb,  (c)  That  the  Plaintiff  having  deliberately  ac- 
cepted the  benefits  under  his  mother's  will,  with  full 
notice  of  the  consequences,  and  after  having  been  advised 
by  her  executors  not  to  accept  the  bequests  without 
advice,  was  bound  to  perform  the  condition,  and  could 
not  now  renounce  the  gift  coupled  with  the  condition; 
Attomey^General  v.  Chrisfs  Hospital  (d),  Messenger 
V.  Andrews,  (e) 

That  though  the  Plaintiff  pretended  that  he  had 
recently  discovered  the  breach  of  trust,  yet  it  was  evi- 
dent that  he  had  had  notice  of  it  before  1818,  when  he 
was  clerk  to  John  Salamon  in  the  business,  and  had  ac- 
cess to  the  books,  in  which  it  appeared ;  and  that  it 
was  clear  from  his  own  letters,  that  he  had  notice  in 
18S4,  for  he  therein  expressly  complained  of  these  very 
breaches  of  trust. 

That  though  the  Plaintiff  had  executed  no  release, 
still  he  was  equally  bound  by  the  acceptance  of  the 
benefits  under  his  mother's  will,  evidenced  by  the  receipt 
given  on  the  occasion. 

Mr.  Beavan,  for  the  Defendant  Rose. 

Mr.  Turner,  in  reply. 

Knatchbull  v.  Feamhcad  {g)  was  also  cited. 

The 

(a)  1  Bro.  C.  C.  168.  (d)  3  Bro,  C,  C.  165.  and  1 

(J))  2  Eden,  1 10.  Ruu.  j-  Mtfl.  626. 

(r)  1  P,  Wms.  132.  (c)  4  Ruu.  478. 

(g)  3  M^l.  *  O.  12S. 
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TTie  Master  of  the  Rolls.  1 847. 

I  cannot  assume  that  the  PlaintifF,  who  was  a  clerk  in  Ego 
the  business,  and  had,  probably,  access  to  the  books,  had,  DsvEr. 
therefore,  notice  of  the  breach  of  trust  now  complained 
of;  but,  it  is  proved,  by  his  own  letters,  that  he  had 
notice  in  1834.  He  does  not  appear  to  have  made  any 
complaint,  during  the  life  of  John  Salamon.  After  his 
death,  he  disclosed  his  views,  and  threatened  litigation, 
and  this  appears  to  have  induced  his  mother  to  make 
this  codicil. 

Mrs.  £^  died  in  November  184S,  and  the  contents 
of  her  codicil  was  immediately  communicated  to  him. 
The  executors  could  only  get  complete  indemnity 
through  this  Court,  and  they  might,  at  the  expense  of 
the  estate,  have  instituted  a  suit  for  that  purpose ;  and 
they  might  also  have  insisted  on  a  release  from  the 
Plaintiff;  but,  acting  for  the  benefit  of  the  estate,  and, 
to  avoid  the  expense,  they  refrained  from  doing  so.  If 
ever  a  warning  were  necessary  to  executors,  they  would 
find  it  in  the  grateful  return  made  by  this  Plaintiff.  He 
says,  **  you  omitted  to  require  a  release  from  me,  though 
authorised  so  to  do  by  my  mother's  will,  and,  therefore, 
I  am  entitled  to  prosecute  this  claim  against  you,  though 
your  omission  was  to  save  me  expense." 

It  appears  that  the  Plaintiff,  having  full  knowledge 
of  the  codicil,  and  of  the  effect  of  it,  having  been  desired 
to  act  under  legal  advice,  and  having  had  from  August 
to  Naoember,  for  the  purpose  of  taking  that  advice,  de- 
liberately,  in  Novemberj  takes  the  money  under  his 
mother's  will,  and  signs  the  receipt  for  it.  The  ques- 
tion is  not  so  much,  whether  the  prohibition  itself  will 
have  the  operation  of  barring  the  Plaintiff,  but,  whether 
the  receiving  the  benefits  under  the  will,  knowing  the 

prohibition. 


Dbyby. 


«0  CASES  IN  CHANCERY. 

1847.       prohibition,  had  not  the  effect  of  preventing  him  pro- 
£^^         secuting  this  suit,  for  the  special  relief  which  he  now 
V.  asks  :  that  is,  whether  having  deliberately  accepted  the 

money  he  ought  not  to  be  considered  as  having  waived 
that  part  of  the  claim  which  he  endeavours  to  enforce 
by  this  bill. 

He  may  be  entitled  to  the  common  accounts;  but  the 
only  question  is,  whether  he  is  to  have  any  special 
directions.     I  will  look  into  the  case. 

As  to  the  case  of  Wedderhum  v.  Wedderhum^  which 
has  been  alluded  to,  I  think  the  practical  working  of 
that  decree  is  enough  to  make  any  prudent  man  startle. 


Jfdy  28.  The  Master  of  the  Rolls. 

In  this  case,  I  have  considered  the  codicil  to  the 
will  of  Mrs.  JEJggf,  and  the  several  cases  cited,  and  also 
the  case  of  Tatlersallv.  Hcncell  (a),  and,  I  am  of  opinion, 
that  the  codicil  sufficiently  expresses  a  condition,  such 
as  this  Court  will  give  effect  to.  I  think,  that  the 
Plaintiff^,  having  accepted  the  benefits  given  by  the  will 
of  his  mother,  is  bound  by  the  condition  thereby  im- 
posed on  him,  and  is  not  entitled  to  make  any  claim 
against  the  estate  otJohn  Salamoriy  in  respect  of  his  em- 
ploying the  assets  of  John  Daniel  Salomon  in  the  trade 
he  carried  on  from  1811  to  1818. 

I  think  it  right,  therefore,  to  direct  the  common  ac- 
counts to  be  taken  of  the  estate  of  John  Daniel  Salamon^ 
and  I  must  dismiss,  with  costs,  so  much  of  this  bill  as 
seeks  for  the  special  accounts  and  enquiries. 

(a)  8  Mer.  86. 


CASES  IN  CHANCERY.  451 

1848. 


^  1847. 

//*  re  LLOYD.  jKfy29. 

1848. 
May  5. 

UPON  a  taxation,  the  Taxing  Master  certified,  that  The  order  on 
a  sum  of  896/.  was  due  from  the  solicitor  to  his  »  «>Kcitor  for 

payment  to 

client,  and  on  the  2d  of  November  18479  the  solicitor  his  client  of  a 
was  ordered  to  pay  the  amount,  on  or  before  the  12th  ^ue  on"tox. 
of  November,  {a)     Being  unable  to  serve  the  solicitor  ation,  requires 

personally,  with  the  order,  it  was  left  at  his  office.  i^^"butir 

appearing  that 

T. -.      _         ,-  1  /.       1      *.         ^  1  the  solicit  r 

Mr.  Itoupell  now  moved  for  the  four  day  order.  absented  him- 

self to  avoid 
service,  an 
The  Master  of  the  Rolls  said  it  was  necessary  to  order  for 

show,  that  there  had  been  a  demand  and  a  personal  ser-  f"!^l*f"^ 

*  service  was 

yice  of  the  order  (i),  and  refused  the  motion.  made. 


Afterwards,  on  the  5th  of  Mm/  1848,  it  appearing 
that  the  solicitor  had  given  up  his  dwelling  house,  and 
absented  himself  from  his  office  to  avoid  service  of  the 
order,  the  Master  of  the  Rolls  made  an  order  for  pay- 
ment, within  ten  days  after  service,  and  that  service  at 
the  office  should  be  good  service. 

(a)  In  re  Blake  and  Young,  ed.)  863. ;  1  Newland^s  Pr.  (3d 
9  Beav.  209.;  In  re  Lovell,  9  ed.),  638.;  Young  v.  Goodson, 
JBeav.  332. ;  In  re  Taylor,  ante,  2  Rust.  255.  and  Smith's  Hand- 
p.  221. ;  Ord,  Can.  167.  book,  45. 

(b)  1  Turner  ^  Yen.  Pr.  (6th 
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1847. 


J^y  29.  VERNON  v.  THELLUSSON. 

In  a  creditors'  ^T^HIS  was  a  creditors'  suit.      The  Master   having 

catK>n°to'con.  made  his  report  of  the  best  purchaser,  an  order, 

firm  absolute  of  course,  was  made,  on  the  21st  of  Jnli)^  to  confirm  it, 

report  of  best  ^^u^ilcss  I'ne  purchaser,  having  notice,  should,  on  llie 

purchaser,         first  general  motion  day  which  should  happen  next  after 
made  by  con-    ,,  .      .  r  i         r  i  •  i 

sent  before       "^^  expiration  ol  seven  days  from  such  notice,  shew 

the  expiration  u^to  ^^  Court  ffood  cause  to  the  contrary." 
of  the  tune  °  ^ 

limited  by  the 

rrfiwed!'*'  Before  the  time  so  fixed  had  expired, 

Mr.  c7.  Itcndall  moved  to  make  the  order  absolute 
by  consent,  to  avoid  the  delay  whicli  would  occur  by 
the  long  vacation ;  but 

r  The  Master  of  the  Rolls  declined  making  the  order, 
observing  that  it  would  preclude  parties  applying,  within 
the  time  limited,  to  open  the  biddings,  (a) 

(a)  See  Robertson  v.  Skellon^  ante,  p.  197 
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OUSELE Y  i;.  ANSTRUTHER.  March  6, 6. 9. 

SEVERAL  points  arose  in  this  case,  but  it  is  thought  a  testator 
more  convenient  to  report  them  separately.  deviaed  all  his 

^  ^  ^  real  property 

to  trustees. 

The  case  was  argued  by,  T\  ^T\ '" 

°  •''  the  first  place, 

subject  to  the 

Mr.  Kindadey  and  Mr.  Sidebotiom,  for  the  Plaintiff,  S?/funferaf 

Sir  F.  A.  Gore  Ouseley.  expenses,  of 

any  debts,  and 
of  the  an- 
Mr.  Tinney  and  Mr.  Walpole,  for  the  widow.  ""'^^s  and 

^  •*  pecuniary 

legacies  there- 
Mr.  Turner  and  Mc  Bosch,  for  the  daughters.  '"S5"for 

his  son  for 

Mr.  Kyle,  for  tbe  trustees.  AnA*'' 

giving  certain 
•kyr      KT.    ,      ,       .  ,  annuities  and 

Mr.  KindersUjf,  m  reply.  legacies,  and 

after  giving 

rr»i_  .  1    .  »     /.  .  ^**  furniture, 

1  he  material  circumstances,  as  to  the  first  point,  were  wines,  and 

as  follows :  —  «*?;^  ^°,.l!« 

^  wife  for  ufe. 

The  testator,  Sir  Gore  Ouseley,  Bart,  by  his  will  nuity*of"wo/.v» 
without  date,  expressed  himself  as  follows  :  —  "I  give  out  of  his  real 
and  devise  all  my  real  property  to  the  use  of  S\v  Ralph  estate,  he 

Anstruther  and  Sir  Walter  R.  Farqu/iar,  their  heirs  and  bequeathed  to 

^  his  son  **  all 

assigns,  upon  the  trusts  following,  namely,  upon  trust,  bis  personal 

in  the  first  place,  subject  to  the  payment  of  my  funeral  ^[^^n^t^e*^"^ 

expenses,  of  any  debts  unpaid  at  the  time  of  my  death,  decease,  ex- 

of  my  beloved  wife's  jointure,  as  hereinafter  specified,  ^^^^^  *  Held 

and  the  annuities   and   pecuniary  legacies  hereinafter  that  the  per- 

bequeathed,    in   trust  for   my   beloved   son   Frederick  ^,3,  ^ot  ex- 

Arthur  Gore    Oiiseleu  and   his  assies  during  his  life,   onerated  from 

,  '^  ^  ^  the  payment 

without  impeachment  of  waste;  and  after  his  decease,   ofthedebu, 

V0L.X.  Hh  in  ^^ 
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1847.        in  trust  for  the  first  son  and  his  mole  issue  of  the  said 
^^^^^^      Frederick  Arthur  Gore  ;  and  in  default  of  issue  male  of 
V.  the  said  first  son,  in  trust  for  the  next  and  every  other 

NSTRUTHBR.  ^^  successivelj,  according  to  seniority  of  birth  of  the 
said  Frederick  Arthur  Gore,  and  the  heirs  male  of  the 
body  of  each  son  in  strict  entail ;  (unless  my  said  trus- 
tees to  this  willy  seeing  that  several  large  debts  to  me 
owing,  and  amounting  to  upwards  of  lOOfiOOL,  still 
remain  unpaid,  they,  with  the  consent  of  my  said  son 
Frederick  Arthur  Gorey  cut  ofF  such  entail  to  disem- 
barrass him  from  the  expense  of  so  large  an  establish- 
ment as  the  house  and  grounds  at  Hall  Bam  Park 
require,  sell  the  estate  belonging  to  me  in  Buckingham- 
shircy  and  reinvest  the  amount  of  such  sale  in  purchase 
of  land  elsewhere,  with  a  smaller  house ;  such  land 
when  purchased  to  be  equally  strictly  entailed  as  the 
HaU  Bam  Park  estate)."  **  Failing  such  issue,"  the 
testator  devised  the  estate  in  manner  therein  mentioned. 

He  then  bequeathed  some  legacies  and  annuities,  and 
directed  440/.  a  year  to  be  paid  to  his  wife,  from  his  real 
and  personal  estate  (a),  and  he  proceeded  in  the  fol- 
lowing words: — "I  further  direct  and  wish  ray  beloved 
wife  to  consider  Hall  Barn  Park  house,  garden,  furni- 
ture, and  the  wines  and  stores  in  it  as  appropriated  for 
her  own  use,  for  her  life  or  until  she  may  choose  to  resign 
it  to  my  son  Frederick  Arthur  Gore^  free  of  all  rent  or 
hire,  so  as  to  make  her  income  of  2000/.  more  consonant 
to  my  tender  affection  for  her,  and  more  suitable  to  her 
wants  and  those  of  our  dear  children.  I  give  and  be- 
queath to  my  beloved  son  Frederick  Arthur  Gore  aU  my 
personal  property  for  his  absolute  use  after  his  mother's 
decease ;  except  the  gold  enamelled  plate,  presented  to 
me  by  his  late  Majesty  Fateh  AU  Shah^  King  of  Persia^* 

&c., 
(a)  The  clause  is  stated,  poil,  p.  459. 
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&C.,  which  he  directed  should  be  an  heir-loom.    He       1847* 
q>poiiiCed  the  trustees  his  executors*  ^TT^^^"^ 

V, 

Under  this  disposition,  it  was  contended  by  the  son,  Anstbuthbb. 
that  the  testator  had  given  him  the  personal  estate, 
exonerated  from   the  payment  of  his  debts,  legacies, 
annuities,   funeral,  and  testamentary  expenses,  which 
were  a  primary  charge  on  the  real  estate. 

On  this  point  the  following  authorities  were  referred 
to :  Bridgman  v.  Dof>e  (a),  Blount  v.  Hipkins  (6),  Greene 
▼.  Greene  (c)^  MicheU  v.  MicheU{d\  Driver  v.  Fer^ 
rand  {e\  Jones  v.  Bruce  (g).  Tower  v.  Ijord  Sous  (A), 
Bootle  V.  BlundeU{i)f  Irvin  y,  Ironm&nger  (Je)^  Bough'^ 
ton  V.  James  (J)  9  M^CleUmd  v.  <Siaw(m),  and  see  Al- 
dridge  v.  Lord  JVattscowi.  (n) 

The  Master  of  the  Rolls. 

I  do  not  think  you  can  collect  from  this  will,  any 
thing  like  an  intention  that  the  personar  estate  should 
be  exonerated.  The  testator  devises  his  real  property 
to  his  trustees,  upon  trust,  in  the  first  place,  subject 
to  the  payment  of  any  debts^  and  the  annuities,  and  pe- 
cuniary legacies.  This  is  not  like  a  devise  of  real 
estates  upon  trust,  to  sell  and  make  such  payments, 
followed  by  a  specific  gift  of  all  the  personal  estate.  It 
is  a  devise  subject  to  these  debts,  which,  before  the 
act,  would  merely  have  thrown  upon  the  real  estate  a 
burthen  which  would  otherwise  have  fallen  on  the  per- 
sonal estate  only. 

Then 

(a)  3  Atk.  201.  Qi)  18  Vet.  132. 

(6)  7  iSSiR.  43.  (0  1  Mer.  193. 

(c)  4  Madd.  148.  Qc)  2  Run.  i  MyU  531. 

(d)  5  Madd.  69.  (/)  1  CoU.  26. 

(tf)  \R.iffid.  68K  (m)  2  ArA.  4*  Lef.  538. 

(g)  U  Skm.  221.  iiC\  \  BaU  4*  B.  312. 

Hh  2 
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1847. 


OUSELEV 

V. 

Anstruthbr. 
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Then  follows  a  bequest  of  ^  all  his  personal  estate,'* 
except  the  gold  plate,  after  the  death  of  the  widow; 
What  did  he  mean  by  ^'all  his  personal  estate?'* 
He  clearly  did  not  mean  every  thing  with  the  exception 
only  of  the  plate,  for  he  must  have  had  regard  to  what 
he  had  already  given  to  his  wife,  and  amongst  other 
things,  to  her  annuity,  which,  under  some  circum- 
stances, might  have  exhausted  the  principal  part  of  his 
personal  estate. 


If  any  ambiguity  exists,  the  Court  must  look  at  the 
intention  to  be  collected  from  the  other  parts  of  the 
will,  and  my  present  impression  is,  that  he  did  not 
intend  to  exonerate  his  personal  estate  from  his  debts, 
so  as  to  charge  them  exclusively  on  the  real  estate. 
However,  I  will  look  at  the  authorities  cited,  and  if 
I  alter  my  opinion  I  will  express  it. 


March  9. 


Tke  Master  of  the  Roli«s.  I  see  no  reason  to  alter 
the  opinion  I  have  already  expressed ;  that  there  is  not, 
on  this  will,  sufficient  to  exonerate  the  personal  estate. 
From  the  general  scope  of  the  will  I  collect  an  inten- 
tion to  the  contrary. 


Trustees  au-  Another  point  arose  under  the  following  circum- 
lay  out  trust  ^^^^^^^^ :  —  A  part  of  the  money  subject  to  the  testator's 
money  in  the    settlement  was  sold  out  of  the  funds,  and  the  produce, 

public  funds 

or  on  mort-  ,    being 

gage,  invested 

it  on  a  mortgage.    The  mortgage  was  paid  off,  and  the  amount  was  received  by  the 

tenant  for  life,  who,  contrary  to  the  trusts,  invested  it  in  real  estate.     Hold,  that 

the  cestui  que  trusts  had  the  option  of  charging  the  tenant  for  life,  either  with  the 

sum  sterling  received,  or  with  the  amount  of  3  per  cents,  which  might  have  been 

purchased  therewith,  at  the  time  the  breach  of  trust  was  committed. 


Anstruther. 
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being  26,947/.,  invested  upon  mortgage  in  the  names        1847.' 
of  the  trustees.     In  December  1832,  the  amount  was      Tf^^^*^ 

'  ,  OUSELEY 

received  by  Sir  G.  Ouseley^  the  tenant  for  life,  and  was  v. 

by  him,  contrary  to  the  trusts  of  the  settlement  (which 
authorised  the  investment  in  the  public  or  parliamentary 
funds,  or  real  securities,  and  authorised  part  only  to 
be  laid  out  in  real  estate,  but  with  the  consent  of  his 
wife,  which  had  not  been  obtained),  immediately  applied 
in  part  payment  of  the  purchase  money  of  a  property 
purchased  by  Sir  G.  Ottseley  in  his  own  name,  called 
tlie  Hall  Barn  Park  estate.  The  question  was,  upon 
what  principle  the  estate  of  Sir  G.  Ouseley  was  to  be 
charged  for  this  sum.  The  Master  found  that  he  was 
^liable  to  account  for  31,108/.  consols,  being  the  amount 
which  26,947/.  w'ould  have  purchased  in  December  1832, 
when  it  was  misapplied. 

The  Plaintiff  contended,  that  this  sum  of  31,108/* 
consols  ought  to  be  considered  as  reconverted  at  the 
death  of  the  testator,  when  consols  were  at  100^. 

The  daughters  contended,  that  the  testator  was  liable 
only  for  the  sum  sterling  originally  received  by  the 
testator. 

On  the  one  hand,  it  wns  argued  that  the  money  re* 
ceived  in  respect  of  the  mortgage  ought  to  have  been 
invested  either  in  stock  or  on  mortgage.  That  a  breach 
of  trust  had  been  committed,  and  if  the  cestui  qtie  trusts 
were  to  seek  relief  against  the  trustees,  they  would  be 
entitled  to  the  option  of  having  a  restitution  in  stock  or 
money ;  and  that  therefore  the  testator,  who  had  re- 
ceived the  money,  with  notice  of  the  trust,  was  liable 
to  the  same  extent  as  the  trustees  would  be. 

Hh  3  On 
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184'7.  On  the  other  hand  it  was  argued,  that  as  there  was 

^    ^"^  an  option  of  investini?  the  money  either  in  stock  or  on 

V,  mortgage,  it  was  sufficient  to  satisfy  the  trusts  to  have 

AxiTRuTHBB.  jjjg  money  \^^\^  forthcoming.     It  was  said,  that  there 

was  a  difference  of  opinion  on  this  point ;  Sir  J.  Leach 
and  V.  C.  Wigram  being  opposed  to  Xord  Giffbrd  and 
the  Master  of  the  Rolls.  It  was  also  argued  by  Mr. 
Turner^  that  no  party  taking  an  interest  under  the 
testator's  will  could  dispute  the  statement  therein  made 
by  the  testator,  that  the  money  had  been  invested  **  in 
part  purchase  of  the  HaU  Bam  Park  estate  in  1882  "(a), 
and  treat  it  as  a  stock  investment 

On  this  point  the  following  authorities  were  cited :  — 
Marsh  v.  Hunter  (6),  Hockley  v.  Baniock\c)^  BeUamy  v. 
Jones  (rf),  Watts  y.  Girdlestotie  {e)f  Price  v.  Blakemore  (g\ 
Ames  v.  Parkinson  (A),  Shepherd  v.  Molds  (f ),  Milner  v. 
Milner  {k\  TYevor  v.  TVevor.  {/) 

The  Master  of  the  Rolls. 

If  the  point  which  has  been  argued  by  Mr.  Twner 
can  be  sustained,  namely^  that  the  frame  of  the  will  is 
such,  that  the  parties  entitled  under  it  must  eitlier  adopt 
the  statement  as  to  the  investment,  or  renounce  the 
benefits  under  it,  the  case  would  be  relieved  from  every 
difficulty. 

If  not,  the  question  remains,  to  what  extent  is  the 
estate  to  be  charged?      I  still  think,   that  where  an 

option 

(a)  See  this  clause  of  this  will,  (g)  6  Beav.  507. 

page  480.  (A)  7  Beav.  379. 

(6)  6  Madd.  295.  (i*)  4  Hare,  500. 

(c)  1  Ruts.  141.  (k)  1  Vet.  sen.  106: 

(d)  3  Beav.  p.  319.  (/)  5  Btut.  24. 

(e)  6  Beav.  188. 
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option  is  given  to  invest  either  on  mortgage  or  in  the        1847. 

funds,  and  the  trustee,  acting  in  complete  violation  of    'Jt^"''^^ 

his  duty,  does  neither,  the  cestui  que  trust  has  a  right  v. 

to  select  that  investment  which  would  be  most  advan-  AKSTRUTHia, 

tageous  to  him.     It  is  not,  I  conceive,  for  the  trustee, 

who  has  done  the  wrong,  to  exercise  an  option,  so  as 

to  charge  himself  in  the  least  prejudicial  mode.     As 

there  is  a  difference  of  opinion  on  the  point,  I  regret  that 

it  has  not  been  taken  before  the  Lord  Chancellor. 

In  the  absence  of  higher  authority,  I  cannot  deviate 
from  my  former  decisions ;  and  this  case  must,  there- 
fore, depend  on  the  argument,  that  the  devisees  are 
bound  by  the  statement  contained  in  the  testator's  wilL 
I  will  consider  it. 


TTie  Master  t^  the  Rolls  held  that  the  estate  was      March  9. 
liable  for  the  31,108/.  consols,  and  directed  a  reference 
to  ascertain  the  value  thereof,  as  on  the  present  day 
(9th  March  1847). 


The  next  question  arose  on  the  following  clause  of 
the  will :  — 

**  S.  With  the  limited  means  to  which  my  fortune  Atestatoi, 
has  been  reduced,  by  the  failure  in  the  first  place  of  ^^^^  reciting, 

inaccurately, 

Joseph  Queiros^  &c.,  I  regret,  most  deeply,  that  I  can-  that  his  wife 
not  add  to  the  jointure  allotted  to  my  best  beloved  wife,  ^^\\^^^^^' 
H.  Geargifia,  in  our  marriage  settlement,  in  the  manner  39,000/.  set- 

t  •  I     tied  on  his 
"^^^^^   marriage, 
which  be  stated  would,  at  4  per  cent.,  yield  1560/^  directed  his  trustees  to  add  an 
annuity  of  440/.  to  raise  his  wife's  jointure  to  2000/.    Held,  that  the  widow  was 
entitled  to  have  her  annuity  made  up  to  2000/.  at  all  events. 

Hh  4 


460  CASES  IN  CHANCERY. 

18i7.       which  I  had  intended  before  those  losses  occurred.     It 

tT^^^*^     was  my  wish  at  least  to  have    doubled  it,  and  God 

ft.  knows,  that  the  non-fulfilment  of  that  wish  does  not 

Anstruther.  arjggffQuj  any  diminution  of  my  tenderest  affection,  ever 

since  our  happy  union  &c.  It  will  be  seen,  by  our 
marriage  settlement,  that  she  is  entitled  for  life  to  the 
interest  of  the  following  sums  for  her  jointure  (viz.), 
50,000/.  settled  by  me,  and  9000/.  settled  by  her  father, 
the  whole  of  which  was  invested  in  part  purchase  of 
the  Hall  Bam  Park  estate  in  1832.  This  sum  of 
39,000/.  at  4/.  per  cent,  interest,  would  yield  my  be- 
loved wife  an  annuity  only  of  1560/.,  I  therefore  direct 
my  trustees  to  add  to  the  above  annuity  the  sum  of 
440/.  per  annum,  from  my  real  and  personal  estate^  so 
as  to  raise  her  jointure  thus  to  2000/.  per  annum." 

The  testator  also  expressed  himself  as  follows  :  — ■ 

*^  I  further  direct  and  wish  my  beloved  wife  to  consider 
Hall  Bam  Park  house,  garden,  furniture,  and  the  wines 
and  stores  in  it,  as  appropriated  for  her  own  use,  for 
*  her  life,  or  until  she  may  choose  to  resign  it  to  my  son, 

Prederick  Arthur  Gorey  free  of  all  rent  or  hire,  so  as 
to  make  her  income  of  2000/.  more  consonant  to  my 
tender  affection  for  her,  and  more  suitable  to  her  wants 
and  those  of  our  dear  children.*' 

The  representation  of  the  testator,  of  his  having 
settled  30,000/.,  and  of  his  wife's  father  having  settled 
9000/.,  was  inaccurate;  the  fact  being,  that  Sir  G. 
Ouseley  had  settled  33,264/.  consols  of  the  then  value  of 
20,000/.,  and  had  given  his  post  obit  bond  for  10,000/.; 
and  his  wife's  father  had  settled  10,000/.  reduced,  of 
the  then  value  of  6000/.,  and  these  sums,  with  the  ex- 
ception of  the  10,000/.,  had  been  sold  out,  and  the 
produce  invested,  as  before  stated. 

The 


Anstrvtiier. 


CASES  IN  CHANCERY.  461 

The  question  arising  under  these  circumstances  waS)        184- 7* 
whether,  in  the  event  of  the  440/.  heinst  insufficient,     ^7^^^^^ 
with  the  interest  on  the  trust  funds,  to  make  up  2000/.|  v. 

Lady  Ouseley  was  entitled  to  hftve  the  440/.  increased} 
so  as,  in  all  events,  to  secure  her  2000/.  a  year.  It  was 
stated,  that  she  did  not,  in  any  event,  require  more. 

As  to  this  it  was  said,  that  there  was  a  mere  mis-de- 
scription of  the  funds,  and  a  miscalculation  as  to  the 
amount  of  interest  which  it  would  produce,  and  that  this 
would  yield  to  the  testator's  anxious  intention  to  provide 
for  his  widow  an  income  of  2000/.  a  year.  Milner  \\ 
Milner  (a),  Trevor  v.  Trevor  {b\  and  3  Swinbtime  oti 
WillSf  890  (c),  were  cited  on  this  point;  and  see  Jordan 
V.  Fortesaie.  (d) 

The  Master  of  the  Rolls  held  that  the  widow  was 
entitled  to  such  an  annuity  as  with  the  interest  would 
yield  2000/.  a  year. 


By  the  marriage  settlement  of  the  testator,  dated  in  A,  B,  in- 
1 806,  33,264/.  3  per  cent,  consols  were  settled  on  cer-  of m^ A.""" 
tain  trusts  for  the  husband,  wife,  and  children  of  the  which  was 
marriage ;  and  the  settlement  contained  a  power  to  lay  trusts  of  his 

it  out  in  the  purchase  of  lands.  marriage  set- 

tlement, in  the 
purchase  of  a 

In  1807,  a  part  of  this  sum  was  sold  out,  and  the  and  T^^fj  j 

produce,  together  with  500/.,  belonging  to  the  husband  a  sum  of  500/. 

and  not  subject  to  the  trusts  of  the  settlement,  was  laid  ^ieXd  under 

out  in  the  purchase  of  a  real  estate  called  ClaramonL  ^^^  circum- 

^p,.  .     stances,  that 
Anis  hehadde- 

(fl)  1  Ves.  sen.  106.  (c)  7th  ed.  ^^'^d  this 

(b)  5  Run.  24.  {d)  Anil,  p.  259.  J^^ts'^of  the 

settlement  for 
the  benefit  of  the  parties  entitled  thereunder. 
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1847.        This  estate  was  conveyed  to  the  trustees  of  the  settle- 
Q^^^^     ment,  but  no  notice  appeared  to  have  been   taken  of 
V,  the  fact,  that  part  of  the  purchase   money  had  been 

Anstruthbb.  ^^anced  by  the  husband. 

Upon  the  death  of  the  surviving  trustee,  a  suit  was 
instituted  to  appoint  new  trustees ;  and  by  the  decree 
made  in  18S0,  reciting  the  settlement  and  purchase  deed 
of  ISO?)  it  was  referred  to  the  Master  to  appoint  new 
trustees ;  and  it  was  ordered,  that  the  estate  should  be 
conveyed,  which  was  done  accordingly.  Hie  Claramont 
estate  was,  in  1884,  sold,  and  the  produce  received  by 
Sir  6.  Ouselijf. 

Nothing  more  appeared  to  have  been  done  as  to  the 
sum  of  500/.,  and  these  facts  being  undisputed,  a  question 
arose  on  the  death  of  Sir  Gore  Ouseley  in  1844,  whether 
the  500/.  belonged  to  his  estate  and  whether  he  had  any 
lien  or  claim  in  respect  thereof.  The  Master  found 
that  his  estate  was  entitled  to  the  500/.  and  interest,  but 
exceptions  were  taken  to  his  report. 

The  Masteb  of  the  Rolls. 

I  am  of  opinion  that  the  testator  devoted  this  sum  of 
500/.  to  the  trusts  of  the  settlement  It  was  an  advance- 
ment to  the  parties  entitled  under  it.  In  a  case  like 
this^  where  the  father  of  a  family  makes  a  purchase  for 
the  purposes  of  his  marriage  settlement,  I  should  re- 
quire very  strong  evidence  to  shew  that  he  did  not  in- 
tend it  for  the  benefit  of  all  parties  entitled  under  iL 


A  library  of  Another  question  arose,  whether  under  the  gift   to 

to  pass,  upon    Lady  Ouselej/,  the  testator's  library,  of  3500  volumes, 

a  general  m-  passed. 

tention  that 

the  testator^B  house  should  not  be  dismantled,  but  kept  up  for  his  fiunily. 
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passed.     On  this  point  Comewall  v.  ComewaU  (a),  Porter        1 847. 
V.   Touimay(b\  Cremome  v.  AtUrobus  (c)*  and  Boon  v.     ^"^T^^"^ 

•^  ;   '  ^    "  OUSBLRT 

Cornforth  (d)  were  cited.  a 

ANSTRUTttBR. 

The  Master  qfthe  Rolls  held  they  did,  not  from  the 
force  of  any  particular  word  in  the  gifl,  but  from  an 
apparent  intention  on  the  will,  that  the  house  should  not 
be  dismantled  but  kept  as  a  residence  for  his  widow  and 
children. 

(a)  \%Sm.  p.  303.  (c)  5  Ruu.  312. 

(6)  3  VeM.  311.  (rf)  2  Vet.  sen.  277. 


BRANDON  V.  WOODTHORPE.  May  25. 

riiHE  testator  made  a  bequest  (which  now  consisted  Gift  to  a  lady 
-*-   of  472A  3  per  cent  standing  in  Court)  to  Sarah  ^rherd^th 
Brandon  for  life,  and  from  and  after  her  death,  **  upon  amongst  all 
trust  to  pay,  transfer,  and  divide'*  it  *'unto  and  among  « which  should 

all  and  every  the  children  of  his  daughter  Sarah  Brandon,  j^  living  at 
•^  .  .  °  her  death," 

which  should  be  living  at  the  time  of  her  death,  share  andif  butone» 

and  share  alike ;  and  if  there  should  be  but  one,  then  to  ^?.?"^^  ^"'^ 

^  child,  such 

such  only  child,  such  shares  to  become  vested  interests  shares  to  be- 
in  the  said  children,  respectively,"  as  and  when  they  ^nteresui^at 

should  respectively  attain  the  age  of  twenty-one  years,      twenty-one. 

The  lady 
being  sixtr- 
Sarah  Brandon  was  now  a  widow,  and  was  sixty-three  three,  and 

years  old.     She  had  eight  children,  all  of  whom  had  giving  up  her 
attained  twenty-one;  and  amongst  them,  a  daughter  Helen^  ^ij^  '"^"h*** 

now  the  wife  of  James  Agnew.  children,  all 

of  whom  had 
oarah  attained 

twenty-one, 

presented  a  petition  for  payment  to  the  children.     One  of  the  children  was  a/rm^ 

covert.    The  Court  dechned  making  the  order. 
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1847-  Sarah  Brandon^  together  with  her  children)  presented 

Brandon      ^  petition,  stating  that  she  was  desirous  of  giving  up  her 

r.  life  interest  in  the  said  sum  of  472/.«  in  favour  of  her 

THORPE.       children  and  praying  that  that  sum  might  be  sold,  and 

the  produce  divided  in  eighths  among  her  children. 

Mr.  Turner  and  Mr.  P.  Le  Neve  Foster  in  support  of 
the  petition.  The  widow  being  sixty-three,  the  Court 
will  act  on  the  presumption  that  she  will  have  no  more 
children,  (a)  As  to  the  interest  of  Mrs.  Agnew  the 
married  woman,  they  cited  Doswell  v.  Earle  (6),  where 
£00/.  was  bequeathed  to  the  testator's  wife  for  life,  with 
remainder  to  Jemty  Doswell  and  another ;  Jevny  and  her 
husband,  during  the  life  of  the  widow,  obtained  pay- 
ment. Her  husband  having  died  in  the  life  of  the 
widow,  Jenuj/  filed  a  bill  against  the  executors,  insisting 
that  the  payment  to  her  husband  was  an  anticipated  and 
unauthorized  payment,  but  the  bill  was  dismissed^ 

The  Master  of  the  Rolls,  after  stating  that  his  diffi- 
culty arose  from  Mrs.  Agnew  being  Vifeme  covert,  declined 
making  the  order,  (c) 


(a)  Leng  v,   Hodges,  Jacob,  Long,  cited  in  Defflit  v.  GoU" 

585.,  where  the  age  was  sixty-  schmidi,  10  Vet.  p.  571. 

nine  ;  Fraser  v.  Frascr,  Jacob,  (b)  12  Tei.  473. 

586.,  note,  where  the  age  was  (c)  See   Whittle  v.  Henmng, 

fifty-five;  Brown  v.  Pringle,  4  M,  R.,  March  \Si8,  post.,  vrhich 

Hare,  124.,   where  the  age  was  case  is  now  standing  for  judg- 

sixty- six  ;    and    see    Payne  v.  ment  before  the  I«.  C. 
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1847. 


WOOD  V.  The  Marqub  of  LONDONDERRY.        ju»e\o,u. 

July  12. 


B 


Y  articles  of  agreement,  dated  in  1 823,  Join  Hutton  I^ands  were 

agreed  to  grant  to  the  Marqnis  of  Londonderry^  a  a  lease  of  a 

way-leave  from  his  collieries  over  the  Wardenlaw  and  ^ay-leave  at 

Deanhouse  farms,  for  a  term  of  sixty-three  years,  from  for  Rixty-three 

May  day  182S,  at  a  rent  of  400/.  a  year,  and  S/.  an  acre  y;f^f'  "^^"^^^ 

I  ,  tne  lessee 

to  the  tenants  of  the  estate  for  the  ground  damage  in  had  the  power 

making  the  road.     And  "the  lessee  %vas  to  be  at  liberty  jJg^^Theknd 

to  give  up  at  the  end  of  any  year  of  the  term,  on  giving  and  rent  were 

twelve  months'  notice."  J^JJ^*^' 

auction  in 

The  property  was  copyhold,  held  under  the  see  of  ^re  pur- 

Dmham^  and  license  to  demise  could  not  be  obtained  chased  by  two 

r.         I  .    ^    1  different  per- 

tor  a  longer  period  than  twenty-one  years.  sons.    After 

some  time,  the 
rpM           J       11  J  t  purchaser  of 
1  he  road,  called  the  Seaham  Railway,  was  accordingly  the  land  en- 
made  over  this  and  other  property,  but  no  lease  had  arraJgem°enr 

been  granted  at  the  death  of  Hutton.  with  the 

lessee,  to  put 
an  end  to 

In  1828  Hutton  died,  and  a  suit  being  afterwards  the  lease, 

instituted  for  the  administration  of  his  estate,  a  lease  into  a  different 

was   granted  to  the  Marquis   of  Londondeny,   under  °°d'ef^°''f|f'' 

the  direction  of  the  Court,  for  the  term  of  twenty-one  right  of  the 

years,  from  the  13th  of  May  1823  ;  and  the  lease  con-  P"r<^*»^er  of 

•^  tne  rent. 

tamed  a  power  to  the  lessee  of  surrendering  his  lease  at  Held,  that 

the  end  of  any  one  year  of  the  term,  upon  giving  twelve  Jrary'trequhy^ 

months'  notice  in  writing  to  the  persons  entitled  to  the  a"^  the  right 

rents  of  the  lands  over  which  the  way-leave  extended.  ch^«  of  die 

The  lease  recited  the  agreement  for  a  lease  for  sixtv-  ''®"'  ^^  ™*^e 

three  years,  and  though  it  contained  no  covenant  for  §?e  neTcon- 

renewal  ^''*^'*- 
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1847.        renewal  at  the  end  of  twenty-one  years,  so  as  to  com- 
^^^"*^      plete  the  sixty-three  years,  yet  there  appeared  to  have 
V.  been  no  waiver  of  the  right. 

The  Marquis 
of  London- 
derry. HuttorCs  property  was  sold  by  auction  in  the  suit. 

Lot  11,  consisting  of  the  Wardenlaw  farm,  was  pur- 
chased by  the  Defendant  Gregson ;  and  as  to  this  lot, 
the  particulars  of  sale  stated  as*  follows :  —  ^^  The  pur- 
chaser of  this  >ot  is  to  take  the  same  subject  to,  and  will 
be  entitled  to  the  benefit  of,  the  reservations  and  cove- 
nants contained  in  the  lease  of  the  Seaham  Railway,  so 
far  as  the  same  relates  to  the  property  comprised  in 
this  lot,  or  to  the  tenants  or  occupiers  thereof;  bid  the 
vendors  reserve  for  sak^  by  separate  lot^  the  rent  reserved 
for  way-leave  by  the  said  lease.** 

Lot  12  was  purchased  by  the  Plaintiff,  and  was 
described  as  follows:  —  ^*Lot  12.  The  annual  sum  of 
182/.,  part  of  the  yearly  rent  of  400/.,  paid  by  the 
Marquis  of  Londonderry  for  way-leave,  for  the  produce 
of  his  collieries,  over  the  Wardenlaw  farm,  lot  11,  and 
part  of  the  Deanhouse  farm,  lot  7,  and  secured  by  a 
lease  granted  to  him  in  18S2,  for  a  term  of  twenty-one 
years,  commencing  the  ISth  day  of  May  1823.  The 
lessee  has  a  power  of  determining  the  lease  at  the  end 
of  any  year  of  the  term,  on  giving  twelve  months'  notice ; 
and  in  the  said  lease  is  contained  a  recital  of  an  agree- 
ment for  two  further  terms  of  twenty-one  years  each, 
making  the  full  term  of  sixty-three  years." 

At  the  end  of  the  conditions  of  sale  there  was  a  note 
or  statement  as  follows  :  **  The  leases  of  the  way-leaves 
referred  to  in  the  foregoing  particulars  will  be  produced, 
and  may  be  inspected,  at  the  time  of  sale." 

The  Wardenlaw  farm  was  conveyed  to  the  Defendant 
Gregson^  and  the  182/.  a  year  was  assigned   to  the 

Plaintiff, 
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Plaintiff,   for  the  residue  of  the  term  of  twenty^one  1847. 

years  granted  by  the  lease,  "  and  also  during  the  said  ^^"^'^^^ 

two  further  terms  of  twenty-one  years  mentioned  in  the  v, 

same  lease,  so  as  to  make  up  the  full  term  of  sistty-  ^f  londonI^ 

three  years  contracted  for  by  the  articles  of  agreement,''  derby. 
and  the  assignment  was  made  subject  to  the  power  to 
the  Marquis  to  determine  the  lease. 

The  lease  for  twenty-one  years  expired  on  the  1 3th 
of  May  1844,  and  Gregson  obtained  a  license  to  demise 
to  the  Marquis  of  Londonderry  for  a  further  term  of 
twenty-one  years.  On  the  2Srd  of  May  1844,  be  en- 
tered into  an  agreement  with  the  Marquis  of  Jbondorir 
derry  for  granting  "  a  renewed  lease  of  way*leave  "  over 
the  WardenUm  farm  for  sixty-three  years,  for  all  coals 
and  other  mineral  produce,  by  whomsoever  and  out  of 
whatsoever  collieries  wrought,  and  also  for  colliery  and 
harbour  materials,  and  for  goods,  merchandise,  and 
general  traffic  including  passengers.  The  certain  rent 
was  fixed  at  252/,  per  annum,  for  the  privilege  of  lead- 
ing 250,000  chaldrons  of  coals  (53  cwt.  each),  and  a 
tentale  rent,  after  the  same  rate,  was  to  be  paid  for  all 
coals  led,  exceeding  such  annual  quantity ;  colliery  and 
harbour  materials,  goods,  merchandise,  and  general 
traffic  to  go  rent  free.  The  lessee  was  to  have  liberty 
to  terminate  tlie  lease  at  the  end  of  the  10th,  or  any 
subsequent  year  of  the  term,  on  giving  twelve  months' 
nodce.  The  existing  agreement,  dated  8th  May  1823, 
entered  into  by  Hulton  for  granting  a  way-leave  to  the 
said  Marquis  over  the  lands  above  mentioned,  and  other 
lands  for  a  term  of  sixty-three  years,  from  May  day 
1823,  at  a  certain  rent  of  400/.  for  the  whole  distance, 
was  to  be  terminated  either  by  surrender  or  notice. 
**  The  lessor  was  to  take  upon  himself  and  to  hold  the 
lessee  harmless  against  the  claims  of  the  parties  en-! 
titled,  by  purchase  firom  the  trustees  of  or  otherwise 

under 


46S 


184.7. 


Wood 

V, 

The  Marquis 
of  London* 

DRRRV. 
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under  Hution^  to  the  rent  made  payable  by  the  said 
agreement  of  the  8th  Men/  1823." 

After  this  agreement,  Gregson  refused  to  pay  Wood 
any  portion  of  the  rent  reserved  for  the  way-leave,  on 
the  ground  that  this  was  a  new  agreement,  and  not  a  con* 
tinuance  of  the  old  one,  which  had  been  put  an  end  to. 
After  a  considerable  correspondence,  the  Plaintiff,  on 
the  9th  of  April  1846,  filed  this  bill,  insisting  on  his 
right  to  a  continuation  of  the  payment  to  him  of  the 
182/.  out  of  the  rent  now  received  from  the  Marquis  of 
Londond^tTy^  and  praying  a  declaration  of  his  right  to 
the  annual  sum  of  182/.,  for  the  remainder  of  the  sixty- 
three  years,  or  so  long  as  the  Marquis  should  use  the 
way-leave  over  the  property,  or  until  it  should  be  given 
up  and  duly  determined,  according  to  the  terms  of  the 
agreement  of  1823,  and  for  consequential  relief. 

After  the  filing  of  the  bill,  and  on  the  25th  of  Aprilj 
the  solicitor  of  the  Marquis  o(  Londofiderry  gave  notice  to 
the  Plaintiff  that  the  Marquis  had  entered  into  a  new 
agreement  with  Mr.  Gregson^  dated  the  23rd  of  May 
1844,  whereby  that  of  1823  had  been  superseded;  and 
though  advised  that  it  was  unnecessary  to  give  him  notice, 
yet,  by  way  of  precaution,  he  did  give  notice  that  such 
agreement  had  determined ;  and  that  if  it  could  not  be 
determined  without  notice  to  him,  then  he  thereby  gave 
notice,  that  the  same  should  determine,  at  the  earliest 
period  thereafter,  that  the  Marquis  could  determine 
the  same. 


The  cause  now  came  on  for  heariug. 

Mr.  Tamer  and  Mr.  Toller  for  the  Plaintiff,  con- 
tended, that  the  new  arrangements  entered  into  after 
the  expiration  of  the  lease,  were  but  a  selieme  and  con- 
trivance 
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trivance  to  deprive  the  Plaintiff  of  the  benefit  of  his        1847, 

purchase,  and  to  transfer  the  182/.  from  the  Plaintiff,  ^^^^^^ 
who  had  paid  for  it,  to  the  Defendant,  who  bad  bought  v. 

subject  to  it.  The  Marquis 

J       *■    "•  of  London* 


D9RRV. 


That  the  surrender  was  merely  pretended  and  colour- 
able, for  the  road  had  never  been  given  up  by  the 
Marquis  of  LondofidefTi/f  who  continued  to  hold  it  under 
the  original  agreement  of  1823.  And  as  to  the  notice^, 
that  it  was  insufficient,  and  not  given  until  after  the 
institution  of  this  suit. 

That  Gregson  having  purchased,  with  full  notice  of 
the  Plaintiff's  rights,  and  expressly  subject  to  them» 
could  not,  in  equity,  exercise  his  power  over  the  estate 
in  such  a  manner  as  to  defeat  the  Plaintiff's  right  to  the 
rent  of  182/.  a  year,  and  acquire  it  himself;  for  if  he 
had  such  a  right  at  the  expiration  of  the  lease,  he  would 
have  the  same  right  the  day  after  the  Plaintiff  had  paid 
1200/.  for  the  purchase  of  the  rent  of  182/.  That  this 
would  be  manifestly  contrary  to  every  principle  of 
equity,  as  the  Defendant  had,  in  consequence  of  the 
reservation  of  the  rent  of  182/.,  given  so  much  the 
less  for  the  estate. 

That  the  Plaintiff,  had,  therefore,  an  equity  to  have 
his  rent  of  182/.  satisfied  out  of  the  rent  now  payable 
by  the  Marquis  of  Ijondonderry  for  the  way-leave. 

Mr.  Roupell  and  Mr.  Faber  contrd,  for  the  Defendant 
Gregson.  The  Plaintiff  can  attach  no  equity  upon  the 
benefits  reserved  by  the  agreement  of  1844.  He 
bought  expressly  subject  to  the  right  of  the  lessee  to 
surrender  the  lease,  and  without  any  covenant  or  obli- 
gation on  the  part  of  Gregson  to  renew  it  for  his  benefit. 
He  was  entitled  to  the  182/.  so  long  only  as  the  Mar- 

VoL.  X.  /  i  quis 
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1847.        quis  of  Londonderry  enjoyed  the  way-leave  under  the 

agreement  of  1823.     That  has  been  put  an  end  to,  and 

the  road  is  now  held  under  a  diGTerent  agreement,  vary- 

If  LondSi^    ing  in  its  terms  from  that  of  1823,  and  not  limiting  the 

DBRRT.       leave  to  coal.     Again,  there  is  no  privity  of  contract 

between  the  Plaintiff  and  Gregson. 

By  the  particulars  of  sale,  the  vendors  reserved  only 
^  the  rent  reserved  for  way-leave  by  the  said  lease ;  " 
therefore,  at  the  expiration  of  the  lease,  the  reservation 
expired. 

Mn  KindersUy  and  Mr.  C.  Hcdi^  for  the  Marquis  of 
Londonderry^  took  no  part  in  the  discussion. 

Mr.  Turner  in  reply. 

Giddingsy,  Giddings{a)f  Lufkinv.  Nunn{b)f  Doedem, 
Potter  V.  Archer  (c),  Randall  v.  Russell  {d)y  Hardman  v. 
Johnson  {e)  were  cited. 

The  Master  of  the  Rolls. 

It  seems  to  be  quite  certain,  that  Mr.  Gregsotiy  with 
his  eyes  open  to  all  the  difficulties  of  the  case,  and  with 
the  determination  of  defeating,  if  possible,  any  interest 
which  the  Plaintiff  may  have,  has  adopted  this  course  of 
proceeding  at  all  risks,  and  with  clear  warning  of  the 
consequences. 

The  only  question  is,  whether  he  has  a  right  to  de- 
feat the  Plaintiff's  rights,  for  his  own  purpose,  in  the 
way  he  has  attempted.     Notwithstanding  the  nature  of 

the 

(a)  3  Rust.  241.  (d)  3  Mer.  190. 

(b)  1 1  Vet.  170.  le)  3  Mer.  347. 

(c)  I  So9.  Jt  Ptd.  531. 
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the  agreement  of  1823,  it  seems  to  me,  having  regard  to  1847. 
the  situation  of  the  parties,  to  the  mode  in  which  the  pro- 
perty was  disposed  of^  to  the  way  in  which  they  became 
entitled  to  it,  and  to  the  events  that  afterwards  took  place,  pf  london- 
that  this  ought  to  be  considered  as  a  subsisting  right  dbrrt. 
for  the  whole  length  of  time  comprised  in  that  agree- 
ment ;  and,  if  that  be  so,  then  the  question  is,  whether 
one  party  having  certain  lands  and  rights,  is  so  to  deal 
with  the  Marquis  of  Londonderry^  as  to  defeat  entirely 
the  right  of  the  other.  That  the  Defendant  intended  to 
do  it,  if  he  could,  is  too  clear.  He  meant  to  take  advan- 
tage of  his  position,  if  he  could,  to  oust  Mr.  Wood  from 
any  right  he  had,  and  to  procure  that  benefit  for  himself. 

How  then  did  the  matter  stand  on  the  expiration  of 
the  lease  ?  There  was  not  the  least  obligation  on  the 
part  of  the  lord  of  the  manor  to  grant  the  licences  on 
which  the  renewal  of  the  leases  altogether  depended. 
There  was  not  the  least  obligation  on  the  part  of  the 
Marquis  of  Londonderry  not  to  put  an  end  to  the  lease. 
So  that  the  interests  of  the  Plaintiff  were  subject  to  be 
entirely  defeated  by  a  lawful  act  or  the  lawful  exercise  of 
power,  both  of  the  Bishop  of  Durham  and  the  Marquis 
of  Londonderry  ;  but,  subject  to  these  conditions,  these 
parties  were  connected  in  the  way  that  has  been  stated. 
Then,  the  Defendant,  seeking  for  his  own  profit  at  the 
expense  of  the  Plaintiff,  and  notwithstanding  the  con- 
ditions of  his  own  purchase,  attempts  to  defeat  the 
agreement  of  1823,  by  entering  into  an  agreement  for 
that  very  purpose.  I  think  that  he  had  no  right  to 
do  so. 

1  cannot  go  the  length  of  saying  that  the  agreement 
could  not  be  put  an  end  to  without  carrying  into  effect 
the  provision,  that  the  ground  should  be  restored  to  the 
original  stale;  for  that  was  a  covenant  entered  into  by  the 

i  2  lessee 
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Wood 

V, 

The  Marquis 
of  London- 
derry. 
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lessee  for  tbe  benefit  oF  tlie  landowneri  who  might  have 
waived  it  if  he  had  thought  fit. 

Here,  the  Defendant  Gregsotif  availing  himself  of  his 
position  with  the  Marquis,  and  of  his  situation  as  owner 
of  the  land,  put  an  end  to  the  first  agreement  entirely 
for  his  own  benefit,  and  enters  into  this  new  agreement 
immediately  after.  He  took  his  chance ;  and  my  opi- 
nion is,  that  he  has  not  been  successful,  and  that  he  is 
not  entitled  to  maintain  the  new  agreement  exclusively 
for  his  own  benefit.  He  has  attempted,  contrary  to 
equity  and  good  conscience,  to  abuse  his  power  as  pur- 
chaser of  the  land,  in  order  to  defeat  the  right  of  the 
Plaintiff  in  respect  of  the  same  land,  in  a  manner  that 
this  Court  cannot  allow. 


There  must  be  a  decree  for  the  Plaintiff  with  costs. 
The  words  in  which  the  declaration  is  to  be  framed  re- 
quire some  consideration. 


Abstract  op  Dbcreb. 

Dcclnrc  PlalntifTs  right  to  the  182/.  did  not  determine  on  the  ex- 
piration of  the  term  of  twenty-one  years,  granted  by  the  lease  of 
1823;  but  that  on  the  expiration  thereof,  the  Plaintiff  continued  to 
be  and  is  entitled  to  the  said  annual  sum,  during  such  term  (not 
exceeding  sixty-three  years  from  ]823)»  as  the  Marquis  of  London- 
derrp  has  and  shall  hold  the  said  way-leave  under  the  agreement  of 
1844. 


Direct  payment  accordingly,  with  costs. 
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1847. 


HODGSON  V.  ESPINASSE.  j^^  14. 

npHE  testator  devised  and  bequeathed  his  real  and  A  testator 
-*■     personal  estate  to  trustees,  in  trust  to  lay  out  his  °®^'*®^  °^ 

'^  ^  '  "'  estate  on  trust 

personal  estate  in  the  purchase  of  freeholds,    and  to  for  his  chil- 

convey  the  whole  to  his  five  children  on  the  youngest   of^them  fi"^ 
attaining  twenty-one,  and  he  empowered  his  trustees  to  a  bill  for  the 

sell  his  real  estate,  if  they  should  think  fit*  ^£^1,^  ^3^^^ 

against  the 

_  ^  ,  .,,  /.I    1  t       *•  r    1       /•       trustees  and 

In  1839,  a  bill  was  filed  by   four  out  of  the  five  against  one 

children,  as^ainst  the  executors    and  trustees  and  the  ^:,P'    '^^^ 
.   .  ...  bill  charged, 

remaining  child,  for  the  administration  of  the  estate;  that/.G. al- 

but  which  abated  by  the  marriage  of  two  of  the  co-  p^'^^f  had^ 

Plaintiffs.  contracted 

to  sell  him 
the  testator's 
The  Plaintiffs  thereupon  filed  a  bill  of  revivor  and  real  estate* 

supplement,  and  for  the  first  time  made  the  Defendant  had  given 

Godden  a  party  to  the  proceedings.     This  bill  stated  notice  to  the 

.  t,,  iju      trustees  of  hia 

the  above  circumstances,  and  that  the  executor  had,  by  claim  ;  but 

his  answer,  stated,  "  that  the  only  real  estates  of  the  J^^^gj^h^* 

said  testator  not  sold,  consisted  of  certain    messuages  they  had  not 

and  lands  situate  at  Chelmsford^  and  East  Hanningjieldj  ajjlf a^J^^.'^ 

in  the  county  of  Essex,^^  ment  to  sell 

to  J.  G,y  and 
that  if  they 
The  only  way  in  which  Goddat  was  connected  with  bad,  it  had 

the  matter  was  by  the  charging  part  of  the  bill,  which  since  aban- 

was  as  follows  :  —  doned  and 

waived  by 
J,  G, ;  and 

"  Charge  that  the  Defendant,  Jo/in  Godden,  alleges  ^'J""^f^u 
^    .     ,  •  '  .         charged,  that 

that  the  Plaintiffs,  or  some  of  them,  have  entered  into  j,  G.  lirid  not 

claim  on  the 
estates    Held,  that  the  allegations  against  J*  G,  were  insufficient,  and  His  demurrer 
was  allowed* 

It  s    • 
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some  agreement  with  him  for  the  sale  of  the  said  tes- 
tator's real  estates." 

*'  Charge  that  the  said  John  Godden^  by  his  solicitors, 
have  sent  three  several  notices  to  the  said  Defendants 
John  Espinasse  and  Charles  D.  Lewis  (the  trustees)  of 
some  alleged  charge  and  interests  in  the  said  real 
estates,  claimed  by  the  said  John  Godden ;  and  that  the 
solicitors  of  the  said  John  Godden  wrote  and  sent  a  letter 
to  the  said  last  named  Defendants,  dated  the  24th  of 
October  1846,  which,  so  far  as  is  material,  is  as  follows; 
that  is  to  say  :  *  We  beg  to  give  you  notice  not  to  join 
in  the  conveyance  of  the  shares  of  Samuel  Knipe  and 
Maria  Louisa^  his  wife  (who  was  a  child  of  the  testator 
and  a  co-PlaintiGT),  of  Ann  Hodgson  (another  child  and 
co-Plaintiff),  or  of  Francis  Knipe  and  Elizabeth  his  wife 
(another  child  and  a  Defendant),  under  the  will  of  the 
late  Charles  Hodgson  o{  Sic.j  as  these  persons  are  under 
agreement  to  sell  to  *Mr.  John  Godden,  who  has  ad- 
vanced certain  sums  of  money,  as  deposit  money,  in  part 
payment  of  the  purchase  money,  and  of  which  you 
have  previously  received  notice.'  " 


"  Charge  that  they  have  not,  nor  hath  either  of  them, 
entered  into  any  agreement  to  sell  their  shares  of  the 
said  real  estates  to  the  said  John  Godden,  and  if  any 
such  agreement  hath  ever  been  entered  into,  the  same 
hath  long  since  been  abandoned  and  waived  by  the  said 
John  Godden.^ 

"  Charge  that  the  said  John  Godden  hath  not  now 
any  charge,  interest  or  claim  on  the  said  real  estates, 
or  any  part  thereof." 


The  bill  prayed,  that  the  said  suit  and  proceedings 
might  be  revived  and  stand  and  je  in  the  same  plight 

and 
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and  condition  as  the  same  were  at  the  time  of  the 
abatement  thereof.  And  that  the  said  messuages  and 
lands  at  Chelmsford  and  East  Hanningfald  might  be 
directed  to  be  sold,  and  the  proceeds  of  such  sale  might 
be  paid  to  the  Plaintifis  and  the  Defendants  respect- 
ively, in  the  shares  and  proportions  in  and  to  which 
they  might  be  respectively  entitled  in  the  same. 
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To  this  bill  the  Defendant  Godden  demurred  for  want 
of  equity. 


Mr.  Hare  and  Mr.  J»  71  Woody  in  support  of  the  de- 
murrer, argued 

The  bill  alleges  that  Godden  has  no  interest,  and 
that  statement  beings  on  demurrer,  taken  to  be  true, 
the  mere  claim  of  an  interest  is  not  sufficient  (except 
on  a  bill  of  interpleader),  to  entitle  the  Plaintiffs  to  sus- 
tain the  suit  against  Godden,  {a)  The  claim  made  by 
the  Defendant's  letter,  stated  in  the  bill,  was  that  of 
a  purchaser  of  the  shares  from  some  of  the  Plaintifis, 
who  had  paid  a  deposit  in  part  of  his  purchase  money, 
and  the  case  in  the  bill  was,  that  this  contract  (if  ever 
made)  had  been  long  since  abandoned.  If  the  De- 
fendant answers  the  bill,  he  must  either  admit  or  deny 
this;  and,  in  either  case,  no  decree  could  be  made 
against  him  in  this  suit ;  for  if  he  admit  it  (as  for  the 
purpose  of  the  demurrer  he  must  do),  no  relief  is 
prayed  or  can  be  given  against  him ;  and  if  the  De- 
fendant deny  it,  the  Court  cannot,  in  this  suit,  try  the 
right  to  specific  performance.  A  right  to  specific  per- 
formance can  only  be  tried  on  a  bill,  either  by  a  vendor 
or  purchaser,  ofiering  to  perform  the  contract,  or  in- 
cidentally, in  a  suit,  to  have  a  contract  delivered  up  to 

be 

(a)  See  Plumbe  t.  Plume,  ^Y.^C.  (Exch.)  345. 

It  4 
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be  cancelled ;  but  this  bill  seeks  neitlier  of  those  pur- 
poses. 

Supposing  the  Plain tifls'  title  to  be  injured  by  the 
claim  of  the  Defendant,  the  remedy  of  the  Plaindfis  is  at 
law,  and  not  in  equity;  an  unfounded  claim  by  a  third 
party  by  which  a  sale  of  an  estate  was  injured,  may  be 
a  foundation  for  the  action  of  slander  of  title,  but  is 
not  a  ground  for  proceeding  in  equity.  The  case  of  a 
party  claiming  to  be  a  purchaser,  must  be  distinguished 
from  a  party  claiming  a  lien  or  charge,  by  way  of  mort- 
gage. If  the  purchase  cannot  be  enforced  or  has  been 
abandoned,  the  party  has  no  lien  on  the  estate  for  his 
deposit,  nor  can  he  sue  in  equity  for  its  return ;  he  may 
proceed,  by  an  action  at  law,  to  recover  the  deposit ; 
but  not  in  this  Court. 


If  it  be  right,  in  such  a  case,  to  bring  an  alleged 
mortgagee  before  the  Court,  even  if  his  claim,  under 
the  mortgage,  is  disputed,  it  would  not  follow,  that  a 
purchaser,  the  validity  of  whose  contract  is  disputed, 
may  also  be  made  a  party,  and  compelled,  as  a  De- 
fendant, to  contest  his  right  to  specific  performance 
against  some  of  the  Plaintiffs,  who  do  not  submit  to 
perform  the  contract,  even  if  established  against  them. 

They  referred  to  Le  Texier  v.  Tlie  Margravine  of 
Anspack(a)f  Vomon  v.  Vernon  (i),  Egremont  v.  Caweli{c)j 
Flint  V.  Field {d)y  Houghton  v.  Rei/nolds.(e) 


Mr.  Bigg  in  support  of  the  bill.     Tlie  object  of  this 
demurrer  is  to  avoid  a  disclaimer;  but  there  are  allega- 
tions 


(«)  15  Vet.  159. 

(b)  2  Mi/L  *  Cr.  145. 

(c)  5  Beav.  620. 


(<f)  2  Anst.  543. 
(e)  2  Hare,  264. 
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tlonsy  on  the  face  of  the  bill,  sufficient  to  show  that  it 
would  be  impossible  for  the  Plaintiffs  to  obtain  the 
relief  they  are  entitled  to,  in  the  absence  of  the  De- 
fendant Goddeiu  The  bill  prays  for  a  sale  of  the  estate, 
in  order  that  the  produce  may  be  divided ;  and  every  per- 
son interested  in  it,  must  be  a  party  to  the  suit,  whether 
entitled  directly  under  the  testator's  will,  or  by  assign- 
ment from  the  legatees.  No  trustee  would  be  justified 
in  acting  after  the  notice  set  out  in  the  bill,  {a) 
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The  charge  of  the  claim  is  sufficient.  In  DaUon 
V.  Hayter  {b)  the  bill  stated,  that  the  trustees  alleged 
that  the  mortgagee  was  interested;  but  the  Plain- 
tilF  charged  the  contrary;  but,  nevertheless,  he,  the 
mortgagee,  made  some  claim,  the  nature  of  which,  he 
ought  to  set  forth  ;  this  was  held  sufficient  to  prevent 
a  demurrer  by  the  mortgagee.  The  same  case  is  an 
authority  for  making  a  mortgagee  a  parly. 

Mr.  Hare  in  reply. 

The  Master  of  the  Rolls. 

I  think  that  in  strictness  the  allegations  are  insuffi- 
cient, and,  therefore,  that  the  demurrer  must  be  al- 
lowed; but  I  shall  give  leave  to  amend,  and,  as  the 
demurrer  seems  to  me  frivolous,  I  give  no  costs. 


(a)  Solomon  v.  Solomon^  13 
Simontj  516.;  Foster  v.  Deacon^ 
6  Madd,  59. 


(b)  7  Beat.  313. 
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SANDERSON  v.  DOBSON. 


A  testator,  HP  HE  testator,  Thomas  StapyUon^  by  his  will,  dated  in 

after  devising  -■-       1808,   after    "giving  and  devising"  a  freehold, 

two  and  their  which  he  had  contracted  to  sell,  to  his  two  trustees  and 

heirs,  and  a  ^j^^jj.  heirs  and  assigns,  to  enable  them,  on  receipt  of  the 

two  others        purchase  money,  to  convey,  and  after  giving  a  leasehold 

to  his  sisters  Margery  StapyUon  and  Martha  Stajn/Uon, 
and  the  survivor,  her  heirs,  executors,  administrators, 
and  assigns  "  absolutely  for  ever,"  expressed  himself  as 
follows :  —  "I  give  unto  my  said  sisters  my  silver 
hafted  knives  and  forks,  and  my  silver  table  spoons, 
equally  to  be  divided  between  them.     And  I  p^ive  all 


and  the  sur- 
vivor, her 
hdrs,  execu- 
tors, admini- 
strators, and 
assigns  for 
ever,  pro- 
ceeded:— 
"  And  I  give 
all  the  rest  of 


furniture, 
books,  linen, 
and  china, 
except  as 
hereinafter 
mentioned, 
goods,  chat- 
tels, ESTATE, 


my  household  the  rest  of  my  household  furniture,  books,  linen,  and 
.china  (except  as  hereinafter  mentioned),  goods,  chat- 
tels, estate  and  effects,  of  what  nature  or  kind  soever, 
and  wheresoever  the  same  shall  be  at  the  time  of  my 
death,  unto  the  said  John  Robson  and  Jonathan  Sleigh, 
their  executors^  administrators^  and  assigns,  in  trust,  as 

and  effects,  of  ^qqj^  ^^   conveniently   may  be  to  sell  and  dispose  of 
what  nature  i      ,  i       i        .  • 

or  kind  soever,  the  same,  and  to  apply  the  money  by  such  sale  arismg, 

*"   ^h  ^^^"    towards  payment  of  my  debts  and  the  legacy  hereinafter 

shall  be,  at  the  mentioned,  and  to  pay  the  surplus,  if  any,  to  my  said 

Si^runto^^  sisters   Margery  Stapylton  and    MaHha  Stapylton.     I 

give  and  bequeath  all  my  ready  money,  and  the  money 

arising  by  the  sale  of  my  said  premises  at  Middleham 

to  be  received  by  my  said  trustees,  securities  for  money, 

and  all  other  sums  or  sum  of  money  that  may  be  due 

and  owing  to  me  at  the  time  of  my  decease,  unto  my 

said 

his  ready 

money  and  various  chattels.  Held  by  the  Court  of  Exchequer,  that  the  word 
'*  estate  "  thus  circumstanced,  did  not  pass  real  estate ;  but  this  Court  not  bdng 
satisfied,  directed  a  case  to  the  Common  Pleas. 


R.  and  5., 
their  execu- 
tors, admini- 
strators, and 
assigns  in 
trust."    He 
afterwards 
specifically 
bequeathed 
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said  sisters  and  my  brother  Ralpk  ^apylUm^  of  Ley^ 
htm  aforesaid,  Esquire,  to  be  divided  equally  between 
them,  share  and  share  alike,  thereout  to  pay  my  funeral 
expenses."  He  afterwards  made  various  specific  be- 
quests of  household  furniture,  linen,  tea-things,  tea- 
spoons, wearing  apparel,  and  small  pecuniary  legacies, 
and  he  appointed  Robson  and  Sleigh  executors. 

The  testator  died  in  1808,  being,  at  the  date  of  his 
will,  and  at  his  death,  seized  of  a  moiety  of  certain  free- 
holds at  Leyburn  for  his  life,  with  contingent  remainders 
to  other  persons,  which  failed  ;  with  reversion  to  himself 
in  fee. 
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A  case  was  directed  for  the  opinion  of  the  Court  of 
Exchequer,  whether,  under  the  above  will,  any  estate 
or  interest  in  the  hereditaments  at  Leybuni  passed  to 
Mobson  and  Sleigh^  the  devisees  in  trust. 

On  the  31st  of  May  1847,  the  Court  of  Exchequer 
held,  that  no  estate  or  interest  passed,  and  certified 
accordingly,  (a) 

The  cause  now  came  on  upon  the  equity  reserved. 

Mr.  Hodgson  and  Mr.  F.  S.  Wittianis^  for  the  Plain- 
tiff, asked  that  another  case  might  be  sent  for  the 
opinion  of  a  court  of  law.  They  argued  as  follows :  — 
The  real  estate  of  the  testator  passed  under  this  devise. 
The  rule  which  governs  this  case  was  laid  down  by  Lord 
Hardwicke  in  Tilley  v.  Simpson,  (b)  It  is  this:  —  that 
where  the  expression  "estate"  is  used  in  connection 
with  other  words  applicable  to  personal  estate,  and  such 
other  words  are  sufficient,  without  the  aid  of  the  word 
"  estate,'*  to  pass  all  the  personal  estate,  then  the  word 

«  estate  " 

(a)  1  WeUhtf,  H,  4"  G.  141.  (b)  2  Term  Rep.  659.  n. 


1 
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'^estate"  shall  pass  the  real  estate,  for  otherwise  it 
would  have  no  effect.  He  accordingly,  in  that  case, 
under  a  devise  of  ^^  all  the  rest,  residue  of  the  testa- 
tor's money,  goods,  chattels,  and  estate  whatsoever," 
(considering  chattels  as  equivalent  to  personal  estate, 
and  as  passing  the  whole,)  held,  that  the  word  "estate" 
carried  the  real  estate.  That  was  afterwards  followed 
in  Jongsma  v.  Jongsnia  (a),  where  the  testator  gave 
^^  all  his  goods,  estates^  bonds,  debts,  to  be  sold."  So 
in  Doe  dem»  Evans  v.  Evans  (i),  where  the  words  were 
"  money,  securities  for  money,  goods,  chattels,  estate^ 
and  effects  of  what  nature  or  kind  soever,  and  where- 
soever the  same  may  or  shall  be  at  the  time  of  my 
decease."  Again,  in  Midland  Counties  Railway  Com- 
pany  v.  Oswin  (c),  a  bequest  of  money,  goods,  chattels, 
estate,  and  effects  was  held  to  pass  real  estate. 


The  Court  of  Exchequer  rested  on  this  rule  of  law, 
but  said,  that  the  words  were  insufficient  of  themselves 
to  pass  the  whole  personal  estate;  for,  by  the  subse- 
quent clause,  the  testator  disposed  of  an  important  part 
of  his  personal  property,  namely,  his  ready-money,  the 
money  coming  to  him  for  the  sale  of  the  Middlefiam 
estate,  and  all  monies  due  to  him  at  his  death,  treating 
all  these  as  something  which  he  had  not  given  by  the  pre- 
vious clause.  But  the  Court  disregarded  the  fact,  that 
all  these  matters  had  been  excepted  in  the  previous 
residuary  clause,  where  the  gift  is,  ^^  except  as  herein- 
after mentioned." 


The  word  "  estate  '*  is  sufficient  to  pass  the  fee ; 
Hogan  V.  JacJcson  (d) ;  and  the  onus  of  proving  the 
contrary   lies   on  the  other  side.     In    The   Mayor  of 

Hamilton 


(a)  1  Cox,  362. 

{b)  9  Ad.  4-  E,  719. 

(c)  1  CoUyer^  74, ;   and   see 


Gale  v.  Gale^  2  Cox,  p.  138.  and 
154. 
(rf)  Cctvpcr,  p.  306. 


DOBSON.. 
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HamiUon  v.  Hodsdon  (a)   it  was   held,   that  a  gift  of       1847* 

**  all  the  remainder  of  my  estate  "  passed  a  remainder  in    s][jJdebson  ' 

fee  in  a  real  estate ;  and  Lord  Brougham  said,  that  the      ^  v. 

word  **  estate  "  would,  by  its  own  proper  force,  without 

proofs  aliunde^  of  an  intention  to  aid  the  construction, 

carry  the  realty  as  well  as  the  personalty ;  and  that  it 

was  not  to  be  confined  and   restrained  to  personalty 

only,  unless  there  was  a  clear  intent  expressed  in  other 

parts  of  the  will  to  that  effect.     So,   in  Saumarez  v. 

Saumarez{b)i   Lord  Cottenkam^   after   referring  to  the 

cases,  thought,  that  where  the  words  in  a  residuary 

clause  were  sufficient  to  carry  the  property,  it  required 

something  plain  to  control  its  effect,  and  that  a  mere 

judicial  doubt  or  difficulty  was  insufficient     There  is 

no  such  intention   shewn  here;   and  the  omission  of 

the  word  **  heirs'*  or  the  introduction  of  **  executors," 

is  insufficient  to  control   the  natural  meaning   of  the 

word  "  estate,"     William  v.  Thomas,  (c) 

Mr.  Matins  and  Mr.  Flemings  cofitrd.  The  certificate 
ought  to  be  confirmed.  We  admit  that  real  estate  will 
pass  under  the  word '^ estate"  by  itself,  and  without 
words  of  limitation.  That  is  not  the  question ;  the  point 
is  this,  whether  that  expression  will  have  such  an  oper- 
ation, when  collocated  with  a  number  of  other  words, 
descriptive  of  personalty  clone.  First,  this  expression  is 
found  in  the  middle  of  a  sentence,  amongst  other  words 
applicable  only  to  personal  estate,  as  ^^  household  fur- 
niture, books,  &c.,  and  effects."  The  general  rule  is, 
that  a  word  so  situated  is  applicable  to  things  ejusdem 
generis;  Bebb  v.  Penoyre.  {d)  Secondly;  the  words  of 
the  gift  and  the  words  of  limitation  are  applicable  to 
personalty ;  and  it  is  plain  that  the  testator  was  well 

aware 

(a)  Privy    Council,    16th    of  (c)  12  East,  141. 

Ftrbruary  1847.  (d)  II  East,  160. 

(A)  iil/y.^Cr.  331. 
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aware  of  the  difference.  When  he  devises  a  freehold 
estate  in  a  former  part  of  his  will,  he  uses  the  word 
'^  devise/'  and  lie  limits  it  to  his  trustees  *^  their  heirs 
and  assigns;"  but,  in  the  clause  in  question,  he  ^* gives" 
the  property  and  limits  it  to  the  trustees,  "  their  exe- 
cutors and  administrators."  Thirdly.  He  gives  the 
property  "  wheresoever  the  same  shall  be  at  the  time 
of  his  decease :"  he  therefore  had  in  his  contemplation 
property  which  might  vary  in  its  locality  or  moveable 
or  personal  estate. 


Fourthly.  There  is  no  general  gift  of  all  of  the  per-* 
sonal  estate  if  you  strike  out  the  word  estate,  for  the 
exception  comes  before,  not  after  the  word  estate,  and 
is  not  confined  to  the  whole  sentence,  but  only  to  the 
words  ^'  household  furniture,  books,  linen,  and  china ;  " 
and  there  are  subsequent  gifts  of  money  and  other 
things  which  would  not  pome  within  the  exception. 
In  Timewell  v.  Perkins  (a)  the  testator  devised  a 
certain  estate,  *^  and  all  other  the  rest,  residue,  and 
remainder  of  his  estate,  consisting  in  ready  money, 
plate,  jewels,  leases,  judgment,  mortgages,  or  in  any 
other  thing  whatsoever  or  wheresoever,"  it  was  held  that 
land  not  described  in  the  will  did  not  pass.  So  in 
WooUam  v.  Kermorthy  (i),  the  word  "  estate  "  was  re- 
stricted to  personal  property :  HurreU  v.  Hurrell  (c). 
Doe  dem.  Spearing  v.  Buckner  {d\  Neidand  v.  Marjori* 
banks  (e).  Doe  dem.  Haw  v.  Earles  {g\  were  also  cited. 

Mr.  Hodgson^  in  reply. 

The  Master  of  the  Rolls  (stopping  the  reply)  said, 
I  think  that  I  ought  not  to  trouble  you  further,  because, 

without 


(a)  2  Atk,  102. 
(6)  9  Vcs.  137. 
(c)  5  Bam,  ^  Aid.  18. 


(d)  6  Term  Rep,  610. 

(c)  5  Taunt,  2C8. 

(g)  15  Mee.  ^  IF.  45 1< 
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without  expressing  any  opinion  upon  that  clause,  I  can- 
not say  that  I  am  so  satisfied  with  the  certificate  as  to 
think  it  my  duty  to  confirm  it. 

The  question  is  as  to  the  meaning  of  the  word 
^  estate  "  in  the  particular  clause  of  this  will.  It  is  a 
general  rule,  that  in  construing  a  will  you  must  look  to 
every  part  of  it.  In  the  construction  of  a  particular 
clause  you  can  indeed  derive  no  aid  from  clauses  wholly 
dbtinct  from  it  in  position  and  subject ;  but  assistance  is 
often  obtained  from  the  general  scope  of  the  will,  and 
sometimes  from  some  particular  clauses  not  immediately 
connected  with  the  clause  in  question. 

In  the  discussion  of  this  case  it  seems  to  have  been 
thought,  that,  if  the  words  of  the  clause,  independently 
of  the  word  *'  estate,"  are  sufficient  to  pass  all  the  per- 
sonal estate,  the  word  "  estate "  would  have  no  opera- 
tion, unless  it  be  held  to  apply  to  the  realty ;  and  that, 
whatever  may  be  the  effect  in  law  of  the  other  words, 
the  testator  himself  has  shewn  that  he  intended  that  this 
should  not  pass  all  the  personal  estate,  for  he  has,  in  the 
subsequent  clause,  made  a  gift  of  a  very  important  part 
of  his  personal  estate,  namely,  his  ready  money,  &c. 
But  it  is  to  be  observed,  that  in  the  general  description 
in  which  the  word  "  estate "  is  found,  there  was  this 
exception,  "  except  as  hereinafter  mentioned."  It  has 
been  ably  argued  that  those  words  of.  exception  can 
only  apply  to  a  small  portion  of  those  things  which 
were  subsequently  given.  It  is  by  no  means  clear  what 
the  effect  of  this  exception  may  be,  nor  what  effect  it 
would  have  produced  on  the  minds  of  the  Judges  of  the 
G)urt  of  Exchequer,  if  it  had  been  referred  to. 

Another  argument  offered  on  behalf  of  the  Plaintiff 
was»  that,  in  order  to  restrict  the  meaning  of  the  word 

«  estate," 
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^'  estate,"  you  must  find  in  the  will  itself  that  it  was  not 
intended  to  extend  so  far  as  by  its  natural  import  it 
would. 

I  do  not  consider  it  is  necessary  for  me  to  express 
any  opinion  as  to  the  way  in  which  this  case  must  be 
ultimately  dealt  with.  It  is  only  necessary  for  me  to 
say  I  do  not  feel  so  satisfied  with  the  certificate  that  has 
been  sent  me  as  to  think  that  I  ought  to  confirm  it 
without  further  Investigation. 

Let  th'e  case  be  sent  for  the  opinion  of  the  Judges  of 
the  Court  of  Common  Pleas. 


Jufy  29. 


A  motion  to 
dismiss  for 
want  of  pro- 
secution, made 
afler  the  bank- 
ruptcy of  the 
Plaintiff,  re- 
fused with 
coses,  the 
proper  form 
of  motion 
being,  that  the 
assignees  do 
file  a  supple- 
mental bill 
within  a  given 
time,  and,  in 
defuiilf,  that 
the  bill  stand 
dismissed. 


ROBINSON  V.  NORTON. 

rpHIS  was  a  motion  to  dismiss  the  bill  for  want  of 
"^    prosecution.     It  appeared  that  the  Plaintiff  had  be- 
come bankrupt  on  the  21st  of  Jawiaty  IsLSt,  of  which 
fact  the  Defendant  had  notice. 

Mr.  Bagshawe,  in  support  of  the  motion. 

Mr.  Elmsln/,  conlrd.      The  Defendant  has   entirely 

mistaken  his  course:  he  ought  not  to  have  moved  as 

against  the  bankrupt  to  dismiss  the  bill^  but  against  the 

assignees  that  the  bill  be  dismissed,  unless  they  file  a 

supplemental    bill    within    a    given   time :     S/iarp  v* 

Htdlen.  la) 

The 


{a)  2  Sim,  ^  St.  496. ;  and 
see  Wfiecitr  v.  Malins,  4  Mad, 
171.;  Porter  v.  Cox,  5  iWarf.  80.; 


Liord  Huntingtower  v,  Sherhom^ 
5  Beav.  380.;  and  IVard  v. 
Ward,  8  Beav.  397. 
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Tlie  Master  of  the  Rolls.  1 847. 

I  think  lliis  motion  irregular.     The  Defendant  ought  Robinson 

to  have  moved  in  the  usual  form,  that   the  assignees  Norton. 
file  a  supplemental  bill  to  set  the  suit  right.     I  must 
refuse  this  motion  with  costs. 


In  re  The  MERCHANT  TAILORS*  Company.  ^^'^  2. 

UNDER  the  powers  contained  in  the  2  &  3  Vict.  Under  an  act 
..111  ft  ofparuament, 

c.  evil,  (local  and   personal),  a  part  of  the  pro-  a  corporation 

perty  of  the  Merchant  Tailors'  Company  was  taken  by  *ybL*''"ur/'''^ 
the  corporation  of  London^   and  the  purchase-money   poses.    The 

was  paid  into  Court,  and  invested  in  5,247/.  stock,  ^wered  the 

Court  to 
By  the  act,  the  Court  is  empowered  to  order  **  the  ^^^f^  ^^ 

^  ^  r       ^  ^  costs,  charges, 

costs,  charges,  and  expenses  **  of  reinvesting  the  money  and  expenses 

in  the  purchase  of  other  hereditaments,  "  together  with  (hJ^oi^^^*"^ 

the  necessary  costs,  charges,  and  expences  of  obtaining  pensation- 

the  proper  orders,  and  of  all  other  proceedings  for  such  pg^j^y  the 

purpose,"  to  be  paid  by  the  corporation  of  the  city  of  corporation. 

I^mdoii.  {a)  application, 

1o  re-invest 

On  the  12ih  tJi  January  1844,  a  sum  of  3111/.  part  amomnin"Ao 

of  the  524>7/-,  was  invested  in  the  purchase  of  some  63/.,  Held, 

thar.  the  pro- 

property.  ceeding  was 

not  so  vexa- 

On  the  16ih  of  July  1844,  a  furdier  sum  of  925/-  Ji^^entUirthe 
was  in  like  manner  applied.  pafty  *<>  ^^ 

costs. 

On   the  19th  of  December   1846,  a  further  sum  of 

1100/.  was  similarly  applied,  and  there  remained  a  sum 

of  63/.  in  Court. 

It 
(«)  Sect.  37. 

Vou  X.  A'  * 
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It  had  since  been  referred  to  the  Master  to  ascertain 
whether  a  proposed  purchase  of  other  property,  ad- 
joining that  belonging  to  the  company,  was  a  proper 
purchase  wherein  to  invest  the  63/.,  and  to  enquire 
whether  a  good  title  could  be  made.  The  Master  re- 
ported in  the  affirmative ;  and  a  petition  was  now  pre- 
sented for  payment  of  the' 68/.,  and  that  the  costs, 
charges,  and  expenses  might  be  taxed  and  paid  by  the 
corporation  o(  London. 


Mr.  BaggaUca/f  in  support  of  the  petition,  cited  Ex 
parte  the  Provost  S^c.  rfEUm.  (a)^ 

Mr.  HandeU  opposed  the  payment  of  costs,  arguing, 
that  it  was  most  unreasonable  and  oppressive  to  put  the 
corporation  to  the  expense  of  four  applications,  when 
one  would  have  been  sufficient ;  and  he  contended  that 
it  was  a  grievous  hardship  on  the  Respondents,  to 
create  such  an  expense  respecting  so  small  a  sum  as  63/. 

The  Master  of  the  Rolls. 

The  act  of  parliament  has  enabled  the  corporation 
to  take  other  persons'  property,  whether  they  consent 
or  not,  upon  paying  them  a  compensation,  which  the 
party  has  the  option  of  investing  in  land,  at  the  expense 
of  the  corporation.  It  is  thought  right  to  make  those 
who,  by  imperial  power,  take  the  property  of  others 
without  their  consent,  pay  the  expenses  of  the  re- 
investment of  the  compensation  money.  The  ques- 
tion now  raised  is  not  new.  It  has  frequently  been 
urged  before  me,  that,  where  there  have  been  several 
investments,  the  costs  ought  not  to  be  paid.  It  would 
be  a  very  poor  compensation   for  the  property  taken 

away, 

(a)  3  BteOms^  Cos.  271. 
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away,  if  the  party  were  obliged  to  bear  the  expense 
of  placing  it  out  again.  If  I  found  this  power  used, 
not  for  the  fair  legitimate  purpose  of  the  Petitioners, 
but  vexatiously  to  harass  the  other  parties,  I  should 
take  care  that  they  should  not  succeed  in  that  object- 
But  is  it  possible  to  lay  down  any  rule  ?  to  say,  that 
you  must  wait  until  you  find  one  convenient  purchase 
to  invest  the  whole  money,  or  that  any  particular  num- 
ber of  purchases  are  to  be  made;  that  one  or  two 
purchases  must  be  obtained,  which  will  exhaust  the 
whole  fund,  and  at  the  same  time  be  convenient  pur- 
chases for  the  persons  whose  land  has  been  taken  from 
them  ? 

I  will  grant  that  this  power  of  investment  at  the 
expense  of  others  may  be  vexatiously  used ;  but  when 
the  case  occurs,  it  will  be  corrected.  I  cannot  say, 
because  there  have  been  three  or  four  applications,  that, 
therefore,  the  proceeding  is  so  vexatious,  that  I  ought 
to  deprive  the  Petitioners  of  one  of  the  consolations 
given  them  by  the  act^  for  the  loss  of  their  property 
taken  from  them  against  their  will.  If  they  have  not 
improperly  contrived  to  leave  this  small  sum  in  Court,  I 
cannot  say  that  the  proceeding  is  vexatious,  and  de- 
prive them  of  their  costs. 

This  point  has  been  very  frequently  under  my  consi- 
deration, and  I  have  always  expressed  the  same  opinion. 
Show  a  case  of  vexation,  and  the  Court  will  exercise 
the  power  which  I  think  it  has  to  prevent  it. 
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July  31.  In  re  SLADDEN. 

Taxation  after  riiHE  Petitioner  had  mortgaged  some  property  for 
dCTXcn^*^'  2,900/.,  and,  tlie  interest  being  in  arrear,  Sladdaij 

proof  of  pres-  the  solicitor  of  the  mortgagee,  on  the  2nd  of  Jultf  1846, 

shewing  required  immediate  payment.     He  refused  to  give  any 

grounds  for  further  time,  and  on  the  11th  of  Jti/v  advertised  the 
tliinking  that  *•  ,  •  •       /.   ^  • 

the  bill  would  mortgaged  property  for  sale  on  the  5tb  of  August  then 

be  consider-  „_„^ 

ably  reduced  "^^^ 


on  taxation.  ^ 


To  prevent  the  sale,  the  mortgagor  and  his  solicitor 
made  arrangements  for  paying  o(F  the  mortgage  on  the 
18th  of  i7///y,  and  an  application  was  made  to  Sladden 
for  an  account  of  what  was  due,  and  Ills  hill  of  costs ; 
but  this  was  not  delivered  until  the  day  of  payment. 

On  the  I8lh,  the  mortgagor  being  ready  to  pay,  his 
solicitor  sent  to  Sladdeti  for  an  account,  which  he  pro- 
mised to  furnish  in  half  an  hour;  but  at  that  time,  he 
wrote  to  say,  **  that  it  would  be  full  an  hour  before  he 
could  get  the  bill  of  costs  copied,  and  the  account  made 
out." 

On  the  same  day  the  account  was  furnished^  together 
with  the  bill  of  costs,  amounting  to  124-Z.,  the  principal 
part  of  whicli  was  for  abstracts  of  title,  made  in  antici* 
pation  of  the  intended  sale. 

On  the  same  day,  the  mortgngor's  solicitor  sent  his 
clerk  to  pay,  with  directions  to  object  to  the  bill,  and  to 
request  that  it  might  stand  over,  and  not  to  pay  the 
same  unless  he  was  compelled  by  the  threat  of  Sladden 

to 
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to  proceed  with  the  sale  unless  his  costs  were  paid.  .1847. 
The  mortgagor  and  the  solicitor's  clerk  accordingly  ^^^^^""^ 
attended  to  pay  the  amount  due,  ^'when  they  objected  Sladden. 
to  the  large  amount  of  the  bill  of  costs^  and  more  par- 
ticularly to  the  charges  therein  contained,  in  relation 
to  the  abstracts  of  title,  and  requested  that  the  adjust- 
ment of  the  bill  might  be  allowed  to  stand  over,  oiFer- 
ing  then  to  pay  the  amount  of  the  mortgage  money ; 
but  Sladden  declined,  stating  that  the  mortgagee  would 
not  settle  at  all,  unless  the  costs  were  paid;  and  he 
added,  at  the  same  time,  that  he  did  not  want  to  settle 
the  matter.  Thereupon,  under  the  pressure  of  the 
occasion,  and  the  apprehension  of  incurring  further  ex- 
pense by  the  delay,  they  paid  Sladden  the  whole  of  his 
bill,  together  with  the  principal  money  and  interest  due 
on  the  mortgages/* 

A  petition  was  presented  on  the  12th  of  July  1847, 
for  the  taxation  of  the  bill  of  costs,  which  specified, 
items  of  alleged  over-charge,  especially  the  charge  for 
abstracts,  and  it  was  alleged,  that  the  solicitor  had  already 
in  his  possession  a  considerable  portion  of  the  abstracts 
of  title  prepared  on  a  former  occasion. 

Mr.  GoodevCi  in  support  of  the  petition. 

Mr.  Speedy  contra. 

In  re  Welts  (a)  was  cited. 

The  Master  of  the  Rolls. 

I  have  no  doubt  about  the  order  which  ouirht  to  be 
made.     In  a  cas^e  of  this  kind,  where  a  partv  applies 

within 

(a)  8  Beavan,  416. 
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lS4f7.  within  twelve  months  to  have  a  paid  bill  taxed,  as  this 
^^^*^^  Petitioner  has  done,  the  question  is,  whether  there  ace 
.Sladpen.  sufficient  reasons  to  induce  the  Court  to  interfere.  The 
reasons  commonly  acted  on  are  these :  oppression  either 
directly  proved,  or  justly  to  be  inferred  from  the  state 
of  the  circumstances  under  which  the  payment  is  proved 
to  have  been  made ;  and  a  reasonable  belief  that  if  the 
bill  be  taxed  the  whole  of  the  charges  will  not  be 
allowed, 

I  can  have  no  doubt  that  there  was  oppression  in 
this  case.  I  say  nothing  as  to  the  pressure  before  the 
time  when  the  business  was  settled :  it  is  sufficient  to 
refer  to  what  took  place  on  the  18th  oi  July. 

The  amount  of  the  bill  of  costs  was  found  objection- 
able, and  the  solicitor  says  he  instructed  his  clerk  to 
object  to  it.  The  clerk  says,  the  objection  was  made, 
and  states  under  what  circumstances  the  bill  was  paid, 
and  he  is  supported  by  the  other  testimony. 

Sladden  does  not  admit  that  any  thing*  more  was  stated 
than  an  objection  to  the  heavy  charges  ;  but  he  must  be 
mistaken.  Looking  at  this,  and  adverting  also  to  the 
situation  in  which  these  parties  were  placed,  to  all  that 
has  passed,  as  the  urging  forward  the  sale,  and  the  refusal 
to  stay  the  preparations  for  it,  I  think  there  is  evidence 
of  sufficient  pressure  to  induce  this  Court  to  interfere. 

The  bill  als6  contains  charges  which  (without  saying 
they  will  be  disallowed)  I  think  there  are  sufficient 
grounds  for  thinking,  will  be  considerably  reduced,  if 
this  bill  be  subjected  to  taxation. 

Order  a  tnxation  of  the  bill. 
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1845. 
Feb.  10. 

FEISTEL  x>.  KING'S  COLLEGE,  CAMBRIDGE,      ^^Z^' 

ilfoy  8. 

rriHIg  bill  was  filed  by  Adolphus  Feistel  against  Kin^s       ^^^^^ 
-*-    CoUegCf  Cambridge^  and  Lionel  BuUer^  a  Fellow  of      March  3. 
that  College,  praying]  that  it  might  be  declared,  that,  ^^ 

under  and  by  virtue  of  an  assignment  in  the  bill  men-  ment^^e 
tioned,  the  Plaintiff  was  entitled  to  be  paid  the  income  anoluments 
of  Mr.  BuUer^s  fellowship,  and  that  accounts  might  be  a  coll^  in 

taken  of  what  was  due  to  the  Plaintiff  under  the  assign-  ^^  iMMversity 

°       IB  yalid  in 

ment^  and  of  what  was  due  to  Mr.  BuUer  in  respect  of  equity,  and 
his  fellowship;  and  that  the  College  might  be  ordered  !j^^J^*^ 
.to  pay  what  was  due  to  the  Plaintiff  on  his  security,  security  there- 
out of  what  should  be  found  due  to  the  Defendant  dividends  ap- 

BvUer  in  respect  of  his  fellowship*  portioned  to 

such  fellow, 
from  time  to 

The  Defendant,  Mr.  Bidler,  in  December  1842,  re-  ^""^^""T 

spect  to  nis 

quested  the  Plaintiff  to  lend  him  money  on  the  security  fellowship, 
of  the  income  of  his  fellowship,  and  the  Plaintiff  having  J^^"^^ 
agreed  to  that,  an  indenture,  dated  the  26th  of  Decern"  tained  before 
ber  1842,  was  executed,  between  BuUer  of  the  one  part  x)efendant 
and  the  Plaintiff  of  the  other  part,  and  thereby,  in  con-  fiied  his 

anavrAp     but 

sideration  of  SQOU  stated  to  be  lent  by  the  Plaintiff  to  delayed 

BuUer^  Buller  granted  and  assigned  to  the  Plaintiff  the  moving  to 

°  "  ,       ,  dissolve  until 

income  and  emoluments  payable  to  him  in  respect  of  several 

his  fellowship,  to  have  and  receive  the  same  unto  the  months  after 
*^^  ^  replication. 

Plaintiff  for    his  own  use ;    on  trust   to  re-assign  the  and  at  a 
same,  in  case  Buller  should  pay  the  Plaintiff  300/.  and  8ie*eviden^ 
interest  on  the  SOth  of  June  then  next;  but  if  default  would  have 
should  be  made,  then  with  power  for  the  Plaintiff  to  Hshed  but  for 

sell  and  dispose  of  the  same  income  and  emoluments,   the  Defendant 

having  ob- 
and  out  of  the  money  to  arise  from  the  sale,  and  out  of  tained  an 

the  ®?!!{fS^^f!' 
of  the  pubucaf- 

tion.    The  motion  was,  on  that  ground,  rdfusec)* 
Kh  4 
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the  income  until  the  same  should  be  sold,  to  pay  the  costs 
of  the  sale;  and  then  to  pay  and  retain  to  himself  the 
300/.  and  interest,  or  so  much  thereof  as  should  remain 
due.  By  the  same  indenture,  BuUer  appointed  the 
PlaintiflT  to  receive  the  income  and  emoluments  of  the 
fellowship,  and  covenanted  to  pay  the  SOO/.  and 
interest,  and  agreed,  that,  notwithstanding  tlie  power 
to  sell,  the  Plaintiff  might  resort  to  his  riglit  and  reme- 
dies as  a  nioilgagee  by  way  of  foreclosure,  or  otherwise; 
and  it  was  agreed,  that  the  security  should  not  be 
resorted  to,  so  long  as  the  interest  of  the  loan  was 
regularly  paid. 


Notice  of  the  indenture  was  given  to  the  College  in 
January  184S,  and,  in  September  in  the  same  year,  Mr. 
Bidlcr  having  neglected  to  pay  any  interest,  the  Plain- 
tiff,  by  his  solicitor,  requested  the  College  not  to  pay 
to  Mr.  BuUer  the  income  of  his  fellowship,  but  to  pay 
the  same  to  the  Plaintiff.  The  bill  was  filed  in  November 
184i,  stating  that  the  College  and  the  Bursars  of  the 
College  refused  to  pay  anything  to  the  Plaintiff,  and 
that  the  whole  sum  intended  to  be  secured  by  the  in- 
denture remained  due  to  the  Plaintiff. 

On  the  10th  o^  February  1845, 

Mr.  Kinderslry  and  Mr.  Glasse^  on  behalf  of  the 
Pluintiff,  moved  for  an  injunction  to  restrain  tlie  Col- 
lege from  making  any  further  payments  to  the  Defend- 
ant Bidicr^  on  account  of  bis  fellowship. 

Mr.  BuVer^  the  principal  Defendant,  did  not  appear^ 
and  was  stated  to  be  out  of  the  jurisdiction. 


Mr.  Tunier  and   Mr.  T.  H.  Hall,  on  behalf  of  the 
College,  stated,  that   there   would   be   a   difficulty  in 

making 
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making  the  order  ns  ngainst  the  College  ;  for  after  the 
division  of  the  College  iiicope  hud  been  voted,  the 
College  ceased  to  have  any  controul  over  the  inatteri 
and  the  payment  was  made  by  the  Bursars  of  the 
College. 
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Mr.  Kinderdey.  The  Bursars  are  members  of  the 
College,  and  will  be  included  in  the  injunction. 

The  Master  nf  the  Rolls  ordered  the  motion  to 
stand  over,  the  PlaintiiT undertaking  to  make  the  Bursars 
parties. 


The  Bursars  havmg  been  made  particsi  the  order         J8+5. 
•       .  ,  .  .  March  5. 

was  made  .without  opposition. 


In  December  1845,  the  Defendant-jBu/Z^r  put  in  his 
answer,  and  thereby  admitted,  that  he  was  in  1 843,  and 
was  now,  a  fellow  of  the  College ;  that  the  Provost  and 
Fellows  of  the  College  were  entitled  to  some  definite 
and  proportionate  shares  of  the  income  arising  from  the 
property  of  the  College  and  otherwise,  and  that  he,  as 
Fellow,  was  entitled  to  some  yearly  sums  of  money  and 
dividends,  payable  by  the  College  or  the  Bursars,  in  the 
proportions  in  the  answer  mentioned.  The  Defendant 
further,  in  his  answer,  set  forth  facts  and  allegations, 
from  which  he  desired  it  to  be  inferred,  that  he  was 
imposed  upon  in  the  transaction,  which  ended  in  the 
assignment  of  the  income  of  his  fellowship,  and  that 
the  transaction  was  usurious  and  void  ;  and  he  submitted 
that  the  income  and  dividends  of  his  fellowship,  or  his 
share  as  Fellow  of  the  income  or  property  of  the  Col- 
lege, 
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1847.        lege,  were  not  assignable;  inasmuch,  as  he  said,  such 

^Ei^^EL       assignment  would  defeat  the  intention  of  the  Founder  of 

0.  the  College,  and  render  the  Defetadant  unable  to  per- 

CoLLBGB      f'^^^  ^^^  duties  devolving  upon  him  as  senior  Fellow 

Cambridge,    thereof  under  the   statutes,  and  that  such  assignment 

would  be  contrary  to  the  principle  of  public  policy, 

which  required  that  the  intention  of  the  Founder  or 

Donor  should  be  strictly  preserved  and  executed* 

The  Defendant,  having  filed  this  answer,  took  no 
steps  to  dissolve  the  injunction,  and  the  Plaintiff,  in 
February  1846,  filed  a  replication,  and  went  ipto  evi- 
dence to  prove  his  case.  The  Defendant  Buller  ob- 
tained an  order  to  enlarge  publication,  and,  the  evidence 
not  having  been  published, 

1846.  Mr.  Tinnei/  and  Mr.  Doria  now  moved  to  discharge 

^*^  '  the  order  of  March  1845.  They  argued,  first,  that  the 
profits  of  a  fellowship  could  not  be  assigned,  it  being 
an  ofiBce  having  duties  attached  to  it  which  could  not  be 
performed  by  an  assignee.  Secondly,  they  relied  on  the 
alleged  fraudulent  and  usurious  nature  of  the  transaction 
as  stated  in  the  answer.  The  arguments  and  authorities 
were  similar  to  those  afterwards  used  at  the  hearing, 
^and  are  not  therefore  here  repeated. 

Mr.  Turnerj  for  the  College,  took  no  part  in  the  dis- 
cussion. 

The  Master  of  the  Rolls. 

I  will  not  trouble  the  PlainttfF's  counsel  on  the  first 
point  argued.  The  case  comes  on  in  a  very  singular 
way.  The  order  was  made  in  March  1845,  when  Mr. 
Bidler  was  said  to  be  resident  abroad.  He  returned 
(o  Englandy  and,  instead  of  demurring  to  the  bill,  puts 

in 
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ia  his  answer  in  December  last,   and  now,  when  the        1847. 
cause  ought  to  be  ripe  for  hearing,  he  makes  this  appli-     ^"^^^^"^ 
cation  on  his  answer,  before  any  evidence   has  been  9. 

taken  in  the  cause,  and  before  any  certain  information  ^^^^^ 
can  be  acquired.  I  am  told  that  a  case  of  Berkeley  v.  Cambridge. 
King^s  College,  which  is  similar  to  this,  occurred  in  1830 ; 
but  I  have  not  been  furnished  with  any  of  the  particulars 
of  it.  I  am  also  told,  that  it  is  important  to  look  at  the 
statutes  of  the  College,  yet  it  does  not  appear  that  even 
the  counsel  have  yet  examined  them. 

I  wish  it  to  be  understood  tliat  I  did  not,  at  the  time 
when  this  order  was  made,  decide  or  afiect  to  decide,  the 
important  question  raised  in  this  case.  Though  I  am 
now  requested  to  decide  it,  I  do  not  think  it  right  to 
express  any  opinion  on  the  question,  further  than  this, 
that  the  matter  does  not  appear  so  clear,  that  I  ought 
to  take  it  for  granted,  that  the  Defendant  Buller  has  no 
power  of  assigning  the  profits  of  his  fellowship. 

I  consider  the  question  to  be  one  of  great  im- 
portance, not  only  to  the  College  and  the  individual 
members  of  the  College,  but  also  to  the  parties  having 
dealings  with  persons  entitled  to  the  stipends  of  fellow- 
ships. The  argument  would  go  to  this:  that  a  Fellow 
may  raise  money  oti  the  pretence  of  securing  it  on  his 
fellowship,  representing  it  as  assignable,  and,  when  he 
has  obtained  the  money,  say  —  *^  You  have  no  security 
at  ail,  for  my  income  is  not  assignable.''  It  may  lead 
to  that  consequence. 

On  the  other  hand,  the  public  may  have  an  interest 
of  a  diiFerent  kind,  which  may  even  overweigh  the 
great  disadvantage  of  pcrmitling  a  Fellow  so  to  conduct 
bimselft 

JthinH 
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KlNG*S 

COLI.EGR, 

Caubridge. 


I  think  it  better  not  to  go  further  into  the  question 
nt  present,  but  to  leave  it  for  further  consideration. 
There  is  a  great  deal  of  important  matter  which  has  not 
been  touched  upon  in  the  argument  to-day;  and  the 
whole  case  should  be  fully  discussed  when  the  cause 
comes  on  for  hearing.  At  present,  I  cannot  say  that 
there  may  not  be  a  valid  assignment  in  equity,  and, 
therefore,  I  cannot  on  the  first  point  of  the  argument 
for  the  Defendant  disturb  the  existing  order  for  pro« 
tecting  tlie  fund. 


I  will,  however,  hear  the  Plaintiff  on  the  second  point 
raised  by  the  answer,  namely,  on  the  alleged  fraud,  and 
usury. 

Mr.  Kinderslei/  and  Mr.  Glasse  for  the  Plaintiff.  The 
Defendant  put  in  his  answer  in  December  last,  and  ought 
at  once  to  have  applied  to  dissolve  the  injunction:  instead 
of  doing  so,  he  delays  making  any  application,  and  allows 
a  replication  to  be  filed  in  February^  the  cause  to  be 
at  issue,  and  witnesses  to  be  examined  before  he  makes 
any  application,  llie  Plaintiflf's  evidence  would  have 
been  published  had  it  not  been  for  the  order  to  enlarge 
publication.  After  all  these  laches  on  the  part  of  the 
Defendant,  he  ought  not  to  be  allowed  to  proceed  on  his 
answer  alone ;  nor  ought  the  Plaintiff  be  put  to  disprove 
the  answer;  but  the  consideration  of  the  equity  should 
now  stand  over  to  the  hearing  of  the  cause,  {a) 

Mr.  Tinnry  in  reply. 


The  Master  of  the  Rolls. 

As  this  case  is  now  circumstanced,  I  think  I  ought 
not  to  interfere  with  the  order.     If  the  Defendant,  after 

filing 
(a)  See  Bam?U  v.  Mole;  I  Keen,  615. 
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filing  his  answer  in  December  last,  liad  applied  in  the 
following  term  to  discharge  the  order,  it  would  have 
been  quite  the  ordinary  case,  and  if  it  had  then  appeared 
upon  the  answer  that  ihe  transaction  was  fraudulent  and 
usurious,  such  proper  order  would  have  been  made  as 
the  case  required.  But  here,  the  Defendant  having  had 
every  opportunity  of  moving,  makes  this  application 
after  i*eplication  has  been  filed  and  the  cause  is  at  issue, 
and  after  each  party  has  undertaken  to  prove  his  case 
by  regular  evidence.  The  PlaintiiF's  evidence  would 
now  have  been  published  and  been  available^  if  the 
Defendant  had  not,  for  his  own  convenience,  obtained 
an  enlargement  of  publication,  and  by  that  means  de- 
prived the  Plaintiff  of  his  proofs.  The  Plaintiff  not 
being  ready,  the  Defendant,  who  has  prevented  the 
Plaintiff  producing  his  proofs,  asks  me  to  decide  the 
case  upon  his  answer.  After  all  this  delay,  and  in  this 
situation  of  things,  I  cannot  do  so,  but  must  refuse  the 
motion. 


1847. 


Fristel 

KlNG^S 

College, 
Caudridgk. 


Let  the  costs  be  costs  in  the  cause* 


The  cause  now  came  on  for  hearing. 

Mr.  Kinderdey  and  Mr.  Glasse  for  the  Plaintiff. 


1847. 

Feb.  26, 


The  principal  question  raised  in  this  cause  is  this : 
whether  the  Fellow  of  a  College,  after  assigning  the  emo- 
luments of  his  fellowship,  can  avoid  the  effect  of  his 
grant,  by  saying  that  the  subject  is  not  assignable.  As 
a  general  principle,  every  species  of  right  and  interest  in 
property  is  assignable  in  equity,  even  contingencies  and 
possibilities;  thus  in  Alexander  v.  Tlie  Duke  of  Wellwg" 
ion  (/7),  it  was  held,  that  prize  money  was  assignable  in 

equity 
(a)  2  Run.  j-  il/.  3j. 
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equity  before  any  interest  had  vested  in  the  captor  by 
grant  from  the  Crown.  Then  on  what  ground  is  this  to 
be  a  case  of  exception  ?  There  are  no  public  duties  to 
perform,  which  make  it  inconsistent  with  public  policy 
to  permit  the  profits  to  be  aliened.  It  is  not  like  the 
cases  of  military  pay  or  of  offices  connected  with  the 
administration  of  justice,  or  the  maintenance  of  the 
dignity  of  the  Crown ;  nor  are  there  any  ecclesiastical 
duties  to  perform,  for  Colleges  are  lay  eleemosynary  cor^ 
porations  and  not  spiritual  foundations:  Mattheaos  v. 
Burdett{a\  Rex  v.  Nea>  College^  Oxford. {b)  Duties  there 
appear  none,  and  as  to  the  residence  which  it  is  said 
may  be  required,  it  is  never  insisted  on,  and  therefore  a 
dispensation  may  be  presumed :  QiieerCs  College  Case,  (c) 


The  case  of  GrenfeU  v.  The  Dean  and  Canons  of 
Windsor  [d)  is  a  distinct  authority.  There,  a  Canon  of 
Windsor  granted  the  canonry  and  the  profits  &c.  to  the 
Plaintifis,  to  secure  a  sum  of  money.  There  was  no 
cure  of  souls,  and  the  only  duties  were,  residence  within 
the  Castle,  and  attendance  in  the  Chapel,  twenty-one 
days  a  year.  The  Court  held,  that  the  security  was 
valid,  and  appointed  a  Receiver  of  the  profits. 

At  all  events,  the  charge  is  valid  to  the  extent  of  the 
arrears  in  hand  :  Spencer  v.  Cox.  {e) 


As  to  the  allegation  of  fraud  it  is  distinctly  disproved 
by  the  Defendant's  own  letters,  and  there  is  nothing  like 
usury  proved  in  this  case. 

Mr.  Tinney  and  Mr.  Doria,  for  the  Defendant  Mr. 

Buller. 

The 

(a)  2  Salic,  672.  (d)  2  Beawan,  544. 

(6)  2  Levmzy  14.  (e)  2  AnstnUker,  &35j  note. 

(c)  Jacobs  1. 
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The  fellowship  of  a  College  in  the  Universities  is  of        184?. 
such  a  nature  that  it  cannot  be  assigned  or  pledged     ^^^^^^ 
as  a  security.    In  Berkeley  v.  King's  College  (a),  which  is  v. 

the  only  case  in  which  it  has  been  attempted  to  enforce      f^LLEOE 
such  a  security,  it  failed.     In  that  case  a  motion  for    Cambridge. 
a  Receiver  of  the  profits  of  a  fellowship  and  for  an  in- 
junction was  refused  by  Sir  L.  Shadwell,  on  this  ground : 
that  the  nature   of   the  emoluments  did  not  appear. 
Here,  it  is  shewn  from  the  statutes  of  the  College,  that 
the  Fellows  have  certain  duties  to  perform,  and  that 
residence  is  necessary  to  secure  the  full  amount  of  in* 
come.     These  duties  cannot  be  delegated  to  others,  and 
the  law  is,  that  if  you  cannot  assign  the  office  or  dele- 
gate the  duties  so  as  to  perform  them  by  deputy,  you 
cannot  assign  the  remuneration  or  profits  of  that  office. 
In  Oliver  v.  Emsonne  {b)  a  rent  was  granted  **  pro  bono 
consilio  suo  impendendo"  and  the  grantee  was  attainted 
of  treason,  the  Court  held  that  ^^  by  the  attainder  the 
rent  was  not  forfeited  to  the  King,  because  it  was  inci- 
dent to  the  cause  for  which  it  was  given  (namely,  the 
trust  and  confidence  which  the  grantor  had  in  him  for 
his  advice.")    In  Mosely  v.  fVarbttrton  [c)  a  levari  facias 
issued  to  the  Bishop  to  levy  a  debt  de  bonis  ecclesiasticis 
upon  a  Fellow :  Lord  Holt  considered  that  thb  could 
not  be  done,  *^  for  the  profits  of  the  fellowship  are  but 
casual  dividends,  in  which,  before  division,  Warburton 
had  no  interest.'' 

In  Barwick  v.  Reade  {d)  it  was  held,  that  the  full 
pay  of  a  military  officer  could  not  be  assigned ;  and 
<*  the  Court  intimated  a  very  clear  opinion,  that  such 
an  assignment  was  illegal,  it  being  contrary  to  the  policy 

of 

Qi)  Before  the  Vice«Chancel-         (b)  Dyer,  1.  b. 
lor  of  England,  AuguH  6.  1830,  (c)  1  Ld.  Raymond^  265. 

unreported.  {d)  I  H.  Black.  627. 
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of  the  law,  lliat  a  stipend  given  to  one  man  for  future 
services  siiould  be  transferred  to  another  who  could 

not  perform  them." 

In  Liddcrdale  v.  The  Date  of  Montrose  (a\  and  in 
Flariy  v.  Odltim  (6),  it  was  held,  that  the  half-pay  of  an 
officer  was  not  assignable,  on  the  ground  of  public 
policy ;  it  being  granted  for  the  dignity  of  the  state,  and 
for  the  decent  support  of  those  persons  who  are  engaged 
hi  the  service  of  it.  The  Court,  in  the  latter  case,  ob- 
served, "  it  might  as  well  be  contended,  that  the  sala- 
ries of  the  Judges,  which  are  granted  to  support  the 
dignity  of  the  state  and  the  administration  of  justice, 
may  be  assigned." 

In  Davis  v.  The  Duke  of  Marlborough  (c).  Lord  Eldon 
was  of  opinion,  that  though  a  pension  for  past  services 
might  be  aliened,  yet  a  pension  for  the  supporting  the 
grantee  in  the  performance  of  future  duties  was  inalien- 
able.   Comj/ns's  Digest,  (d) 

Test  this  case  by  the  instance  of  bankruptcy  or  insol- 
vency :  would  the  fellowship  or  the  profits  pass  to  the 
assignees?  Clearly  not;  and  yet  it  is  argued  that 
they  would  pass  by  assignment  to  a  London  money 
lender.  The  assignee  could  not  perform  the  duties,  and, 
therefore,  could  not  entitle  himself  to  the  remuneration. 


But  this  is  a  matter  in  which  the  public  is  interested. 
It  is  a  matter  of  public  importance  that  the  duties  of  a 
Fellow  of  a  recognised  University,  established  and  per- 
mitted to  exist  for  the  public  benefit  and  the  advance- 
ment 


(a)  4  Term  Rep.  24>8. 
\b)  3  Term  Hep.  681. 
(c)  I  Stoan.  p.  79.  and  2  Wd^ 
ton,  C,  C.  ISO. 


(rf)  «  Officer!'    C  a    vol  ▼. 
p.  103. 
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ment  of  education,  should  be  properly  performed  by 
capable  persons,  and  the  case,  tiierefore,  comes  within 
the  principle  of  the  decided  cases. 

Again,  the  whole  property  is  vested  in  the  College 
and  not  in  the  individual  Fellows ;  no  stranger  can  in- 
terfere in  the  internal  arrangements  of  Colleges,  for  all 
disputes  are  to  be  settled  by  the  Visitor:  Philips  v. 
Bwy  (a) ;  and  the  affairs  of  the  College  are  not  by 
means  of  an  assignment  by  one  of  the  body  to  be 
brought  within  the  administration  of  a  Court  of  Equity. 


1847. 


TfilSTEL 

V, 

KlXG*S 

C0LLF.GK, 
Caaidriuge. 


Secondly,  they  argued  that  fraud  and  oppression  had 
been  exercised  by  the  Plaintiff,  and  that  the  transaction 
was  usurious.    On  this  2  &  3  Vict,  c,  37.,  Ilodgkinson- 
V.  IVi/att  (i),  Davis  v.  Hardacre  (c),  Coombc  v.  Miles  (rf). 
Barker  v.  VansonimerXe)  were  cited. 

Mr.  Twmer  and  Mr.  T.  H.  Hall,  for  the  College, 
against  whom  no  relief  was  asked,  submitted  to  any 
order  the  Court  might  make,  but  asked  to  be  dismissed 
with  costs. 

Mr.  Kindersley,  in  reply.  The  facts  of  the  case  of 
Berkeley  v.  King's  College  have  not  been  stated ;  and  it 
does  not  appear  on  what  grounds  the  interlocutory  ap- 
plication was  refused. 

The  authorities  as  to  the  transfer  of  an  Office  do  not 
apply.     The  Plaintiff  does  not  pretend  that  the  Office 
is  assignable;   nor   does   he   seek   to  interfere,  in  any 
way,  with  the  internal  regulations,  management  or  ac- 
counts 


(«)  2  Temi  Rep,  346. 
(6)  4  Q.  B.  Rep.  749. ;  and 
9  Beav,  566. 

Vou  X.  L  I 


(c)  2  Camp,  375. 

(d)  2  Camp.  553. 

(0  1 B.  c.  c.  no. 
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1847*       counts  of  the  Collq;e.  All  he  cUims  is  this :  —  to  have 
^^^^^^^    his  lien  made  effectual  out  of  any  money  belonging  to 
V,  Mr.  BuUer  in  the  hands  of  the  Bursars.     The  opinion 

C^BGE      expressed  in  Moseley  v.  Warburton  was  extra  judicial, 
Caxbridgb.   and  no  decision  was  made^  and  not  even  **  a  positive 
opinion''  eicpressed;    It  was  a  case  of  an  attempted 
levari  Jacias  upon  the  bona  ecdesiadica  of  the  Defend- 
ant, who  was  not  dericus  ben^iciatus. 

The  Master  of  the  Rolls. 

Out  of  respect  to  the  argument  which  I  have  beard, 
and  what  I  conceive  to  be  the  great  importance  of  the 
point  which  is  raised  here  with  regard  to  the  Collies 
in  both  Universities,  I  shall  certainly  not  give  my 
opinion  on  the  main  points,  without  first  looking  into 
the  cases ;  not  however  that  I  can  say,  I  have  any  con- 
siderable doubt  on  the  application  of  the  law  to  the 
present  case. 

This  case  occasions  me  very  great  regret,  and  is  cal- 
culated to  do  a  serious  injury  to  some  of  the  parties 
concerned.  The  Defendant,  in  the  year  1842,  being 
pressed  for  money,  and  being,  as  has  been  alleged 
by  his  counsel,  in  a  state  of  the  greatest  distress  (though 
that  does  not  appear  by  the  evidence  further  than  it 
appears  that  he  was  in  want  of  money),  obtained  money 
from  the  Plaintiff  under  circumstances  certainly  deserv- 
ing of  observation.  He  obtained  in  money  90L  16s.  4if., 
of  which  56/.,  for  any  thing  that  appears  to  the  con- 
trary, was  paid  to  the  very  person  who  was  pressing  fainu 
The  sum  of  SL  at  one  time  and  .29A  165.  ^d.  at  an- 
other time  was  paid  to  this  gentleman  himself,  and  these 
three  sums  make  up  the  90/.  165.  M.  Besides  this,  the 
costs  and  stamps  of  an  assurance  were  22/.,  and  the 
costs  of  the  security  36/.  1  Is,  6d.  and  6s»  2d*^  making 

together 
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together  150/.  He  agreed  to  take  goods  from  the 
Plaintiff,  a  wiue  merchant,  in  wine  and  brandy,  to  the 
amount  of  150/.;  and  these  two  sums  of  150/.  and 
150/.,  amounting  together  to  SOO/.,  were  to  be  the  sub- 
ject of  the  security. 


1847. 
Fbistbl 

V. 

Kino's 

College, 

Cambridge. 


This  gentleman  having  entered  into  this  transaction, 
and  given  as  security  bills  of  exchange,  policies,  an  in- 
surance, and  an  assignment  of  his  fellowship,  did  not 
pay  the  debt  which  he  had  contracted.  Being  called 
upon  in  this  Court  for  payment,  the  defence  which  he 
raises  is,  in  the  first  place,  that  he  was  taken  by  sur- 
prise, defrauded,  and  tricked  into  giving  securities  which 
he  never  intended  beforehand  to  give,  and  that  he 
was  induced  to  give  them  by  surprise.  To  circum- 
stances of  that  sort  he  has  positively  pledged  his  oath 
in  his  answer ;  but  it  appears  beyond  all  doubt,  both 
by  testimony  and  by  letters  in  his  own  hand,  that  the 
statement  so  made  in  his  answer  is  not  true.  Consi- 
dering what  this  gentleman  is,  and  with  whom  he  is 
connected  in  office,  can  any  thing  be  more  lamentable? 
These  things  cannot  be  passed  over.  He  was  not 
surprised,  though  he  may  have  been  pressed  by  his 
own  necessities.  Observations  have  been  niad^  on 
the  tricks  of  money  lenders;  but  it  also  appears  that 
there  are  tricks  of  money  borrowers  which  are  as 
much  to  be  guarded  against.  I  am  of  opinion  that  it 
does  not  appear  by  any  evidence  whatever  that  can  be 
relied  on,  that  this  gentleman  was  surprised  in  the 
transaction.  He  entered  into  it  with  his  eyes  open,  he 
pressed-  for  it,  he  was  fully  aware  of  the  nature  of  the 
transaction,  and  he  himself  went  wilh  his  friend  for  the 
purpose  of  ascertaining  the  value  of  the  goods  which  he 
took  as  part  of  the  consideration.  I  am,  therefore,  of 
opinion  that  the  transaction  cannbt  be  set  aside  on  the 
ground  of  fraud  and  surprise. 
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Ic  is  also  to  be  borne  in  mind,  that  the  Defendant 
does  not  come  forward  as  a  person  desiring  relief  on 
equitable  terms.  He  does  not  say,  '*  I  have  been  op- 
pressed and  injured,  but  I  am  willing  to  pay  what  is 
just;"  but  he  comes  here  oflering  nothing,  and  desiring 
to  pay  nothing. 

The  next  defence  is  this,  that  the  transaction  was 
usurious,  ^and  that  the  security  given  was  a  security 
so  connected  with  land,  as  not  to  be  within  the  ex- 
ception of  the  statute ;  and  a  case  is  cited  for  that  pro« 
position.  I  think,  however,  that  this  is  an  objection 
which  cannot  prevail  on  this  occasion  and  in  thb  course 
of  proceeding. 

Then  comes  the  most  important  part  of  this  case ; 
and,  with  the  exception  of  what  is  alleged  in  the  answer, 
I  must  say  the  most  unfortunate  part  of  this  case. 
Finding  difficulties  in  raising  money,  the  Defendant 
offered  the  security  of  his  fellowship,  or  the  proSts  of 
his  fellowship.  "  Lend  me  this  money,"  he  says,  "you 
will  be  safe."  He  authorised  a  communication  to  be 
made  with  persons  in  the  College  from  whom  it  was 
supposed  information  on  the  subject  might  be  obtained: 
he  availed  himself  of  it  to  get  the  money  on  this  secu- 
rity, and  having  obtained  such  money  as  he  could,  and 
used  his  fellowship  as  the  inducement,  and  given  it  as 
a  pretended  security,  he  says,  "  What  I  have  done,  is 
worth  nothing  at  all:  I  set  you  at  defiance ;"  and  this  is 
the  transaction  brought  forward  in  a  court  of  equity  at 
this  day.  If  it  be  the  law,  he  must  have  the  benefit  of 
it;  but  do  not  let  us  mistake  the  nature  of  this  trans- 
action. "  There  is  my  fellowship,  give  me  the  money, 
I  will  give  you  the  security.  Now  I  have  got  the 
money,  the  security  is  ;iot  worth  a  straw." 
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The  security  is  said  to  be  invalid,  first,  by  reason 
oF  the  uncertainty  of  the  subject  of  the  assignment. 
He  says,  ^^  I  do  not  know  how  much  I  am  to  receive 
one  year,   and   how  much  another  year ;  there  might 
be  wanted,  for  the  purposes  of  the  College,  one  sum 
at  one  time  and  another  sum  at  another  time,  and  it 
is  therefore  so   uncertain,  that  it   cannot  be  the  sub- 
ject of  an  assignment."     The  next  objection  is,  that  it 
is  contrary  to  the  policy  of  the  law,     **  I  am  in  the 
situation  of  a  Fellow  of  this  College"  (which  College, 
I  cannot  help  saying,  has,  on  this  unfortunate  occasion, 
conducted  itself  in  a  manner  worthy  of  its  high  cha- 
racter and  of  the  eminent  persons  belonging  to  it).     "  I 
have  a  duty  to  perform  to  the  College ;  I  am  to  support 
myself,  and  do  what  is  &  for  the  dignity  of  the  College 
and  the  decency  of  appearance;"  and  therefore,  he 
argues,  he  may  go  abroad  soliciting  persons  to  lend  him 
money  on  security  of  his  fellowship,  and  when  he  has 
obtained  it,  say,  "the  security  is  good  for  nothing,  go 
about  your  business,  you  have  no  claim  whatever  on 
me."     If  the  Fellow  of  a  College,  receiving  his  stipend 
under  such  circumstances  as  are  detailed  in  this  case, 
is  entitled  to  hold  his  income  free  from  all  claim  of 
creditors,  and  free  from  all  assignments  or  pledges  he 
may  make  of  it,  it  is  most  important  that  it  should  be 
generally  known,  in  order  that  persons  who  are  dealing 
with  gentlemen  of  this  description,  offering  a  security 
on  their  fellowships,  may  know  the  value  of  it.     But 
the  point  itself  I  mean  to  reserve. 
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Again  it  is  said,  that  it  is  directly  contrary  to  the 
statutes.  No  doubt  the  statutes  assume,  that  every 
Fellow  of  the  College  will  conduct  himself 'in  the 
world  with  honesty  and  propriety ;  that  his  conduct 
and  character  will  be  such  as  to  reflect  honour  and 
dignity  on  the  foundation  to  which  he  belongs ;  and,  so 
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far  as  any  of  the  proceedings  which  have  been  detailed 
on  the  present  occasion  are  contrary  to  that  assumption, 
they  are  no  doubt  in  violation  of  the  rules  of  the  Col- 
lege ;  but  are  they  so  far  a  violation  of  the  rules  of  the 
College,  that  the  purpose  attempted  to  be  answered 
here  is  to  prevail  ? 

The  next  and  the  last  point  relates  to  the  visitatorial 
authority.  It  is  said,  that  although  it  may  be  very 
proper  to  give  effect  to  this  assignment,  yet  it  ought  not 
to  be  made  available  in  a  court  of  equity,  because  it 
cannot  be  made  available  without  interfering  with  the 
arrangement  and  discipline  of  the  College,  and  that 
this  is  a  matter  within  the  visitatorial  and  not  equitable 
jtirisdictioD. 

I  will  take  this  point  into  consideration ;  but  the  ques- 
tion does  not  seem  to  relate  to  any  thing  but  what  may, 
from  time  to  time,  be  apportioned  to  the  Defendant  as 
his  share  of  the  revenues. 


3%  6  The  Master  of  the  Rolls. 

I  before  stated  my  opinion,  that  the  evidence  in  this 
case  does  not  establish  any  such  case  of  fraud  and  im- 
position as  is  alleged  by  Mr.  BuUer  in  his  answer,  and 
that  the  indenture  of  December  1S42  cannot  be  im- 
peached on  the  ground  of  usury.  I  am  also  of  opinion, 
that  there  is  nothinir  in  the  nature  of  the  income  which 
a  Fellow  of  this  College  is  entitled  to,  from  which  it  can 
be  inferred,  that  his  income  and  emoluments  are  not  as- 
signable in  equity,  by  reason  of  the  uncertain  amount  or 
otherwise.  The  cases  of  assignment  at  law,  which  were 
cited  in  the  argument,  are  not  applicable* 
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The  question  which  remains  is,  whether  there  are  any 
such  duties  annexed  to  the  situation,  or  Office  as  it  was 
called,  of  a  Fellow,  as  to  make  the  assignment  of  the 
income  contrary  to  public  policy.  The  assignment  may 
be  contrary  to  the  implied  intention  of  the  Founder  of  the 
College,  contrary  to  the  spirit  of  the  statutes,  which  are 
the  exponents  of  the  intention  of  the  Founder,  and  may, 
therefore,  expose  the  assignor  to  consequences  very  un- 
pleasant to  himself,  and  very  injurious  to  those  who  have 
dealt  with  him  on  the  faith  of  his  assignment,  it  may  be 
a  violation  of  duty  to  the  College,  and  very  reprehen- 
sible, without  being,  for  that  reason,  void  as  contrary  to 
public  policy*  The  advantages  to  the  Fellow  whieh  are 
annexed  to  the  fellowship  are  very  great,  and  when  well 
used  by  a  studious  and  well  conducted  Fellow,  may 
secure  to  himself  the  means  of  acquiring  independence, 
and  to  the  world  some  fruits  of  his  useful  pursuits  and  dis- 
tinction in  life.  But  the  easy  duties  which  are  annexed 
to  it,  are  duties  intended  for  the  purposes  and  benefit  of 
the  College,  and  not  for  the  public,  otherwise  than  in  a 
secondary  and  remote  sense,  as  it  is  for  the  benefit  of 
society  that  all  lawful  contracts  are  duly  executed.  The 
Fellow  of  a  College  may  be  summoned  to  attend;  if  he 
attends  he  may  vote  in  the  election  of  Officers,  assist  in 
what  the  Defendant  is  pleased  to  call,  the  due  admini- 
stration of  justice  between  the  Fellows,  and  in  carrying 
into  due  effect  the  statutes.  But  the  Defendant  admits, 
that  the  Office,  situation,  or  post  of  a  senior  Fellow  now 
held  by  him  is  not  an  Office  in  any  way  connected  with 
the  administration  of  justice,  or  an  ecclesiastical  office  of 
any  nature  or  character,  and  that  there  is  not  any  cure 
of  souls  attached  thereto,  and  he  not  only  denies  that 
there  is  any  provision  in  the  statutes,  rules,  or  regula- 
tions of  the  College  which  renders  it  incumbent  on  him 
to  be  resident  in  the  College,  but  admits  that  if  there  bs 
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1847.        any  such  rule^  it  has  long  ceased  to  be  or  be  considered 
^""^r^^^^     bindinff  on  the  Fellows. 


V. 


King's  There  is  nothing  in  this  case  which  appears  to  me,  in 

Cavbridge.  any  degree,  to  resemble  any  of  the  cases  in  which  asr 
signments  of  income  have  been  held  void  on  the  ground 
of  public  policy.  The  College  may  deal  as  the  law 
allows  them  with  a  Fellow  who  has  assigned  his  fellow- 
ship; but  I  am  at  a  loss  to  conjecture^  what  special 
interest  the  public  can  have  in  the  question  whether 
Mr. Btdler  does  or  does  not  continue  to  be  a  Fellow:— 
does  or  does  not  hold  himself  in  readiness  to  perform 
such  slight  duties  as  are  annexed  to  the  benefits  he  was 
intended  to  enjoy. 

I  do  not  think  that  the  public  is  at  all  concerned  in 
the  question,  whether  Mr.  BuUer  continues  to  be  a  Fel- 
low or  not,  whether  the  fellowship  now  occupied  by  him 
shall,  at  any  time  hereafter,  be  occupied  by  him  or  any 
other  person ;  and  I  do  not  propose  to  interfere  in  any 
way  with  the  internal  arrangements  of  the  College,  with 
their  authority  over  individual  Fellows,  or  with  the  divi- 
dends they  may  hereafter  apportion  in  respect  of  any 
fellowship.  I  have  to  consider  only  the  dividends 
which  they  now  have  or  hereafter  may  apportion  to 
Mr.  BuUer. 

It  appears  to  me,  that  he  has  effectually  assigned  such 
dividends  as  may  be  apportioned  to  him,  and  that  there 
is  no  suiBcient  reason  to  induce  this  Court  to  abstain 
from  giving  effect  to  such  assignment,  and  therefore  I 
must  order,  that,  for  the  purpose  of  paying  what  is  due 
to  the  Plaintiff,  the  sums  of  money  which  have  akeady 
been  or  may  hereafter  be  opportioned  to  Mr.  BuUer  in 
•resj>ect  of  his  fellowship,  shall  be  applied  in  or  towards 

-satisfaction 
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satisfaction  of  the  Plaintiff's  demand;  and  the  necessary        1847* 

accounts  must  be  taken.  ^T^'^^ 

Feistel 

0. 

I  do  not  mean  to  direct  any  account  of  the  income  King's 
and  emoluments  of  the  College,  but  only  an  account  of  Caubridge. 
the  sums  of  money  which  have  now  or  hereafter  may 
be  by  the  College  appropriated  or  apportioned  to  Mr. 
Btdler;  and  I  will  either  appoint  a  Receiver  of  such  sums 
as  may  be  hereafter  appropriated,  or  adopt  any  other 
mode  of  securing  the  Plaintiff's  interest  which  may  be 
more  satisfactory  to  the  College. 


TATNALL  v.  TATNALL.  •^«/y:27 

npHE  testator,   ader   making  certain   bequests,  ex-  A  testator 
-■-    pressed  himself  as  follows  :  —  "I  give  the  interest  f^w/of Ws 
accruing  from  all  the  rest  of  my  property,  in  possession,  residuary 
remainder,  and  reversion,  to  my  mother  during  her  life,  mother  for  * 

afterwards  one  half  of  the  interest  to  my  brother,  and  ^^®»  ^^  ^^^^ 

wards  one  half 
one  half  of  the  interest  to  my  sister.     Upon  the  death  of  the  interest 

of  my  sister,  the  capital  to  go  to  her  children,  if  she  *°  !"*'  ^^\l^ 

*-'  and  one  nali 

have  any,  and  if  not,  to  my  brother ;  upon  the  death  of  to  his  sister. 

my  brother,  the  capital  to  go  to  his  children."  daith  of  the 

sister,  the 

The  brother  had  two  children ;  and,  in  November  ^?to  her"chil- 

1846,  the  sister  died  without  issue.     The  question  was,  ^ren»if  any, 

11        II  r   I       .  11.,        *°" "  °'*^»  to 

whether  the  share  of  the  sister  passed  to  the  brother  his  brother. 

absolutely,  or,  as  "  capital,"  to  him  for  life,  with  re-  V^^/^  ^^?. 

mainder  to  his  children.  brother  the 

capital  was  to 
go  to  his  chil- 
Mr.   «lfen.     The 
sister  died 

without  children.    Held,  that  the  children  of  the  brother  took  no  interest  in  her 

moietir. 
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Mr.  Malins  contended  that  the  word  ^  capital  **  meant 
merely  the  respective  shares  of  the  brother  and  sister, 
and  that  the  brother,  in  the  event  which  had  happened, 
took  his  sister's  moiety  absolutely* 

Mr.  PhiUips^  contra^  contended,  that  the  word  ''capi- 
tal "  meant  the  whole  residue^  and  that  the  brother  was 
entitled  for  life  only  to  the  sister's  share;  otherwise, 
there  would  be  an  intestacy  if  the  brother  had  died 
without  children  in  the  testator's  life. 

Mr.  PooU  for  the  executors. 


The  Master  of  the  Rolls. 

It  is  not  very  difficult  to  see  what  was  the  intentioa 
of  the  testator.  He  gives  the  interest  of  the  whole  to 
his  mother  for  life,  and  afterwards  half  the  interest  to 
his  brother,  and  half  to  his  sister.  Upon  the  death  of 
the  sister  the  capital  (that  is,  the  capital  from  which 
her  share  of  interest  arises)  is  to  go  to  her  children, 
and  if  she  has  none,  to  her  brother;  and  upon  the 
death  of  his  brother,  the  capital,  that  is  to  say  the 
capital  from  which  his  share  of  the  interest  arises,  is  to 
go  to  his  children.  If  I  considered  the  word  '^  capital " 
to  mean  the  whole  residue,  then  upon  the  death  of 
his  sister  leaving  children  and  her  brother,  the  whole, 
including  the  brother's  share,  would  pass  to  the  children. 
I  cannot  believe  that  was  meant 


If  the  word  '^  capital "  does  not  mean  the  whole, 
what  does  it  mean  ?  It  means  the  respective  moieties, 
to  the  interest  of  which  each  was  entitled;  therefore  the 
brother  takes  the  sister's  share  absolutely. 
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ANDREWS  V.  BOUSFIELD-  j^^^  ^ 

IN  1824,   the   Defendant  Mr.  Andreas  ititermarried  ^l^  on  her! 
with  Sarah  Sims.    At  that  time,  Sarah  Sim  was  "?*^'.*?; 

'  signed  a  debt 

entitled  to  a  sum  of  700/.,  then  in  the  hands  of  her  due  to  her 

uncle,  the  Defendant  Bou^ld.  Ai^^teea. 

upon  trusty 

By  the  settlement  made  on  their  marriage,  she  as-  quested  by  her 

signed  the  700;.  to  Sims^  Bullock  and  Page^  upon  trust,  to  odl  it  in 

and  invest  it* 
when  thereunto  requested  by  Sarah  Sims  by  any  writing  and  hold  it  in 

under  her  hand,  to  call  in,  compel  payment  of,  and  re-  J^u^^L^  j 

ceive  from  Bousfieldy  the  700/*  and  invest  the  same  upon  and  children! 

government  or  real  security,  and  to  hold  the  same  for  ^Jj^jkut 

Mr.  and  Mrs.  Andrews   for  their   respective  lives,   and  without  such 

afterwards  for  their  children.  Pt"otf  "^ 

money  to  the 

Afier  the  marriage,  notice  of  the  settlement  was  served  order  of  t£ 

on  Bousfieldf  and  he  was  furnished  with  a  copy.     The  ^^^  ^^ 

1         .  I  other  part  to 

money  was  subsequently  paid  over  to  Andrews,  under  the  trustees 

the  circumstances  after  stated,   and  500/.  was  lost  by  f<>ft**®  express 

^    purpose  oi 

his  insolvency.     The  object  of  this  bill,  filed  by  the  being  ad- 
children,  was  to  make,  not  only  the  trustees,  but  Bous^  husband  b^ 

Jield,  liable  for  the  loss  which  had  occurred.  breach  of 

trust.    The 
money  was 

The  Defendant  Bousfield  stated,  that  after  the  mar-  l^^^*    'Rdd, 

I  that  B.^  as 

riage,  he  had  given  to  the  trustees  a  promissory  note  well  as  the  ' 

for  the  amount  due  from  him,  and  that  in  September  trustees,  wm 

^  responsible  for 

1829,  Sims  and  BuUock,  or  one  of  them,  applied  to  him  the  breach  of 
for  payment  of  100/.,  part  of  the  said  trust-m'oney,  in  ^^^^  • 
order  that  they  might  pay  over  the  same  to  the  De- 
fendant Andrews,  and  that  he,  Bousfield,  according  to 
the  best  of  bis  recollection  and  belief,  thereupon  told 

the 
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the  party  or  parties  so  applying  to  him,  that  the  trust- 
money  ought  not  to  be  so  employed,  and  that  the 
trustees  or  trustee  replied,  that  the  trustees  had  a  right 
to  call  for  payment  of  the  amount  due  on  the  said  note 
or  any  part  of  it,  when  they  thought  fit,  and  that  he, 
Bousfieldy  had  nothing  to  do  with  the  matter.  That 
on  the  2iid  of  December  1829,  he,  Bousfieldy  paid  the 
sum  of  100/.,  part  of  the  principal  sum  due  from  him  on 
his  said  promissory  note,  on  the  authority  of  an  order  in 
writing  signed  by  the  said  trustees,  to  the  party  who 
presented  the  same  to  him  for  payment,  who  was,  to 
the  best  of  his  remembrance  and  belief,  the  Defendant 
Andrews  ;  that  such  order  was  as  follows :  —  **  London^ 
18th  SepiembeTf  1829,  Andrew^  trust  money.  Messrs. 
Boi^fieldf  —  Please  to  pay  the  bearer  100/.,  and  debit 
this  account  with  the  same  100/.  Edward  Bullock^ 
James  Page^  William  Sims^  Trustees." 


Bousfield  subsequently  paid  two  other  sums  of  100/. 
to  SimSf  and  50/.  to  Sims  and  Bullock,  leaving  250/.  due 
from  him ;  and  as  to  this  he  stated  as  follows :  —  *'  That 
in  the  month  of  August  1840,  Sims  applied  to  him  for 
payment  of  the  sum  of  250/.,  being  the  residue  of  the 
trust-money  due  on  the  said  promissory  note;  and  that 
he,  believing  that  it  was  the  intention  of  Sims  and  Bui* 
lock  to  pay  over  the  said  sum  to  the  Defendant  Andrews, 
or  to  apply  it  in  some  way  for  his  use,  remonstrated 
strongly  with  Sims  on  the  impropriety  of  so  doing ;  and 
upon  being  pressed  for  payment  by  SimSy  who  insisted 
upon  the  right  of  the  trustees  to  thW  for  payment 
thereof,  the  Defendant  refused  to  pay  the  same,  until  he 
had  received  due  notice,  according  to  the  tenor  of  the 
promissory  note.  That  Sims  thereupon  sent  to  the  De- 
fendant a  notice  in  writing  signed  by  him,  in  the  words 
and  figures  following:  —  *  29th  August  1840.  Mr.  C. 
P.  Bousjield.     Sir,  We  hereby  give  you  notice,  that  we 

shall 
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shall  require  the  250/.,  for  which  we  have  got  your 
promissory  note,  on  account  of  Mrs.  Sarah  Andrews  ; 
for  Edward  Bullock  and  Self,  fV.  SimSj  Trustees  for 
Mrs.  Sarah  Andrews.^ " 
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That  on  the  31st  of  October  1840,  Sims  demanded 
payment  of  the  said  sum  of  250L  pursuant  to  the  said 
notice,  and  he,  Bousfield^  thereupon  paid  the  sum  of 
250/.  to  SimSf  and  received  back  the  promissory  note, 
with  a  receipt  for  250/.,  signed  by  Bullock  and  Sims  in- 
dorsed thereon. 


•He  also  stated,  that  he  paid  the  sum  of  250/!>  be- 
cause it  was  duly  demanded  by  the  parties  to  whom  it 
was  legally  due  on  the  promissory  note,  and  in  order 
to  discharge  his  debt  on  the  note;  and  that  he  sup- 
posed and  believed  that  William  Sims  intended  to  pay 
over  the  same  to  Andrews^  and  he  endeavoured,  as  far 
as  lay  in  his  power,  to  prevent  him  from  so  doing. 
And  he  said,  that  the  said  sums  of  100/.,  100/.,  50/., 
and  250/.,  making  together  the  sum  of  500/.,  were  paid 
to  or  to  the  order  of  the  trustees  by  him,  without  any 
request  or  aidhority  in  writing  from  or  by  the  said  De* 
frndant  Sarah  Atidrews  to  him;  but  he  submitted  and 
insisted,  that  he  was  not  bound  to  enquire  whether  the 
trustees  had  or  not  obtained  such  authority  in  writing, 
and  that,  being  a  debtor  to  the  trustees  on  his  promis- 
sory note,  he  was  bound  to  pay  the  amount  thereof  to 
them  when  required,  and  that  he  had  himself  a  right  to 
pay  off  the  said  debt  whenever  he  pleased,  and  that 
the  trustees  were  the  proper  persons  to  receive  and  give 
discharges  for  the  same,  and  that  he  was  in  no  way  ac- 
countable for  their  misapplication  thereof. 

The  principal  question  in   dispute   was,   as   to  tlie 
liability  of  Bousjield* 

Mr. 


514 


CASES  IN  CHANCERY. 


1847. 


Andrews 

V, 
BOUSPIBLD. 


Mr.  Tlumer  and  Mr.  G.  L.  Bussellf  for  the  Plaintiffs. 
Bomfield  had  not  only  notice  of  the  settlement,  but  he 
was  furnished  with  a  copy  of  it.  He  became  fully 
aware  of  the  trusts,  and,  amongst  them,  that  the  money 
was  not  to  be  called  in,  except  on  the  written  request  of 
the  wife.  The  moment  he  became  aware  that  the  money 
in  his  hands  was  trust-money,  he  became  a  trustee  of  it : 
Sheridan  v.  Joyce,  (a)  Having,  as  such  trustee,  paid 
over  the  money  without  any  written  request,  as  to  part 
to  Andrews^  and  as  to  the  rest,  to  the  trustees,  for  the 
express  object  of  being  misapplied,  he  must  be  consi- 
dered as  having  concurred  in  and  aided  the  commission 
of  the  breach  of  trust ;  he  is  therefore  personally  re- 
sponsible for  the  consequences. 


In  Sheridan  v.  Joyce  (a),  ^^  a  trustee,  in  breach  of 
his  duty,  lent  the  trust-money  to  F.,  upon  the  security 
of  a  judgment ;  F.,  at  the  time  not  knowing  that  it  was 
trust-money.  Subsequently,  F.^  at  the  request  of  the 
ceUtd  que  trusty  and  by  the  direction  of  the  tt'ustee,  paid 
the  interest  to  the  cestui  que  trusty  who  was  entitled  to  it 
during  her  life.  The  trustee  afterwards  threatened  to 
issue  execution  on  the  judgment.  F,  stated  to  the  cestui 
que  trusty  that  if  she  did  not  interfere  to  protect  him 
against  the  demand  of  the  trustee,  he  would  be  obliged 
to  pay  him,  and  she  not  having  done  so,  JP.,  as  he 
alleged,  paid  the  money  to  the  trustee,  who  satisfied  the 
judgment  on  record.  Upon  a  bill  against  F.  and  the 
trustee,  filed  after  the  decease  of  the  tenant  for  life,  by 
the  person  entitled  absolutely  to  the  trust-fund,  it  was 
decreed  that  F.  should  pay  the  money  with  interest" 


Mr.  Purvis  and  Mr.  JPa^^r,  for  Bous/ietd.      Bousfield 
was  a  mere  debtor,  and  could  not,  against  his  will,  be 

converted 
(a)  \  Jones  ^  L.^\. 
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converted  into  a  trustee  of  the  settlement.     His  duty        1847. 
was  simply  to  pay  the  amount  of  his  debt  to  the  per-     7j|^^^*"^^" 
sons  legally  entided  to  receive  and  distribute  it.     He    _     v. 
was  neither  bound  to  interfere,  nor  justified  in  inter- 
fering in   the  performance  of  the  trusts  of  the  deed, 
nor  was  he  liable  to  see  to  the  application  of  the  money 
due  from  him,  or  under  any  obligation  to  file  a  bill  for 
the  purpose  of  protecting  the  fund. 

As  to  Bausfield  not  being  justified  in  making  any 
payment  except  upon  the  written  request  of  Mrs.  An* 
drevosj  it  is  clear  that  the  parties  had  no  right  to  impose 
any  such  a  restriction  upon  him.  He  was*  not  to  be 
prevented  discharging  himself  from  his  liability  as 
debtor  at  any  moment  he  pleased,  and  his  only  duty 
was  to  pay  the  amount  of  his  debt  to  the  persons  en- 
titled under  assignment.  He  has  paid  his  debt  and 
obtained  a  legal  discharge,  and  is  not  liable  to  pay  it  a 
second  time,  on  the  ground  of  his  being  a  constructive 
trustee. 

In  Sheridan  v.  Joj/ce  the  debtor  had  acted  in  the 
trust,  by  agreeing  to  pay  the  interest  to  Mrs.  Sheridan, 
or,  if  she  required  it,  to  pay  the  principal,  and  he  had 
afterwai*ds  acted  in  a  way  quite  inconsistent  with  his 
agreement :  besides  this,  there  was  no  proof  of  pay- 
ment by  him  of  the  money,  and  the  Court  thought, 
*'  the  transaction  was  a  juggle  between  the  parties  to  de- 
ceive the  lady,  and  help  themselves  to  the  property.''  (a) 
This  case  is  governed  by  Roberts  v.  Uoyd  (6),  where 
^*  an  obligor  of  a  bond,  after  notice  that  it  had  been 
assigned  on  trusts,  of  the  particulars  of  which  there 
was  no  proof  of  his  being  cognisant,  made  payments  to 
parties    not  entitled    thereto,    some  by  order  of  the 

trustee 
(a)  1  Jones  4*  L.  p.  412.  (b)  2  Beav.  37(^. 


516  CASES  IN  CHANCERY. 

1  S4>7«        trustee,  and  some  to  the  executrix  of  the  obligee  with- 

7^^^*^     out  such  order."     It  was  held,  that  the  obliijor  was  not 
Andrews  .  .  '  ^ 

V.  responsible  to  the  cestui  qtie^  tfvst  for  the  former^  but 

Mr.  Goldsmid  for  Page. 

Mr.  Soidhgate  for  Andrews. 

Mr.  Kinderdey  and  Mr.  Elderton  for  5m5. 

Mr.  Boupell  and  Mr.  Beaoan  for  the  representatives 
of  Bulloch 

Mr.  7V;*n^  in  reply.  The  difference  between  Boberts 
V.  Zf/oyt^  and  the  present  case  is  this:  there  Lord 
Mostyn  had  no  notice  of  the  particulars  of  the  trusts, 
and  was  not  therefore  aware  that  a  breach  of  trust  was 
being  committed.     Here  Bousfield  had  full  notice. 

TAe  Master  of  the  Rolls. 

By  the  terms  of  the  settlement,  of  which  Bousfield 
had  express  notice,  the  money  was  only  to  be  called  in 
on  the  wife's  request  in  writing.  Bmisjield  was  in- 
duced to  pay  over  the  money  voluntarily,  without  any 
request  of  the  wife  in  writing,  and  not  for  the  purpose 
of  the  performance  of  the  trusts,  but,  as  he  believed  and 
the  fact  was,  for  the  express  purpose  of  committing  a 
breach  of  trust.  On  that  ground,  I  think  Bousfield  is 
liable. 
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The  ATTORNEY-GENEUAL  v.  GILBERT.         june  i,  2. 

Ju/y  27. 

nnmS  wns   an   information  filed   by  ihe  Attorney-  a  testator 

-*•    General  for  the  purpose  of  setting  aside   three  ^'eviaed  pro- 

.  perty,  then  in 

several  leases  of  the  charity  property  dated  respectively,  lease  at  a  rent 

5th  June  1838,  the  16th  Jufie  1762,  and  the  1st  October  jJSjiil^o?'' 

1829,  and  for  determining  the  rights  of  the  charity  Bnuen-note 

under  the  will  of  Jofm  Milxcard.  Sfc  J?. 

mmgkam,  and 

The  testator  by  his  will  dated  in  June  1654',  expressed  Haverford- 
himself  as  follows :  —  «  And  as  touching  my  lands  and  ^'^  [^r  ^^« 

'^  tnne  being, 

tenements  which  I   have  granted  by  lease  for  divers  to  hold  to 

years  yet  to  come  unto  Michael  Hunt  of  Birmingham,  ^le^eSrs^S 
in  the  county  of  Warwicke,  S/ieeresmiih,  att  the  yearly  ever;  the  said 
rent  of  twenty-sixe  pounds,  lyeing  in  Bordedey  in  the  i^e^pl^d' 
said  county  of  Warwick^  with  all   appurtenances  &c.  in  manner 
And  as  touching  my  right  and  interest  to  one  house  &c«  t,,e  sum  of 
called  the  Red  Lyon  &c.,  my  will  and  meaninn:  is,  and  I  ^'  ^^t*;.^'  **? 

1     t        I        .,,.,.  ,  ,       /  «^"  additional 

do  hereby  give  and  devise  the  said  messuage,  lands  &c.  in  maintenance 

Bordediy  aforesaid  in  lease  with  the  said  Michael  Hunt,  ^"^  ^}}^  ^'^^'"'''^ 

With  the  twentie-six  pounds  thereupon  yearely  reserved,  Aam,  to  be 

and  the  said  house  called  the  Red  Li/on  &c.  unto  tlie  prin-  [^ehooImasLr 

cipal  of  Brasen'-nose  CoIIedge  in  Oxford  for  the  time  being,  by  the  direc- 

the  bayliefe  of  the  towne  of  Birmingham  for  the  time  i,aiii(rand 

being,  and  the  mayor  of  the  towne  and  countie  of  Haver-  l"s  brethren, 

Jbrdwest  for  the  time  being,  and  their  successors  for  ever,  jwasctt-nose 

To  ^^'l^**©®  ^or  a 
scholar,  and 

^  13«.  4^  to  the  schoolmaster  of  Hftverjbrdwesi,  And  he  directed,  that  at  the  ex- 
piration of  the  lease,  the  land  should  be  "  isett  forth  and  impr«>ved  by  the  said  prin- 
cipal, bailiff,  and  mayor  for  the  time  bein<r,  or  their  successors,  either  by  fine  or 
otherwise,  so  that  the  said  rent  of  26/.  be  for  ever  reserved  and  paid  as  before  ex- 
pressed, and  the  fine,  if  so  sett,  should  be  equally  divided  bet>«ixt  the  suid  schools  and 
College."  Held,  that  this  was  a  devise  to  the  three  persons  as  joint  tenants  in  fee, 
and  descended  to  the  heir  of  the  last  survivor;  and,  secondly,  that  the  College  took 
no  beneficial  interest  in  the  increased  rents  or  fines  afterwards  reserved. 

Vol.  X.  M  m 
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To  have  and  to  hould   the  same  &c.  unto  the  said 
principle,  bayliefe  and  mayor,  and  theire  successors  for 
ever,  to  the  only  use  and  uses,  intents  and  purposes 
hereinafter  expressed  (that  is  to  say) :  —  As   touch- 
ing the  yearly  rent  of  twenty-sixe  pounds  for  the  two 
first  yeares  next  after  my  decease,  the  same  to  be  paid 
to  my  said  executrixes's  hands  hereafter  named,  being 
the  sume  of  S2L,  &c     And  as  touching  the  said  yearely 
rent  then  after  to  be  due  during  the  said  lease,  the  same 
to  be  paid  by  the  said  Michael  Hunt  in  manner  follow- 
ing (that  is  to  say),  the  sume  of  eight  pounds,  thirteen 
shillings  fower   pence  yearly,    as  an  additional  main- 
tenance to  the  free  schoole  of  Birmingham^  being  the 
place  where  I  was  borne,  to  be  paid  to  the  schoolmaster 
there,  for  the  time  being,  by  the  direction  of  the  bayliefe 
of  the  said  town  and  his  brethren;   and  the  sum  of 
eight  pounds  thirteene  shillings  fower  pence,  a  second 
part  of  the  said  yearely  rent,  to  be  paid  yearely  to  the 
use  of  the  principle  and  fellows  of  Braseri'Tiose  College 
in  Ox/brd,  where  I  had  part  of  my  education,  to  be 
by  them  bestowed  on  a  schoUer,  towards  part  of  his 
education  and  mayntenance  there,  to  be  placed  in  the 
said  colledge,  or  sent  thither  eyther  from  the  schoole  of 
the  said  towne  of  Birmingham,  or  from  the  schoole  of 
the  town   and  county  of  Haverfordwest  aforesaid  by 
turnes ;  the  first  to  beginne  for  him  that  shall  be  sent 
from  the  towne  of  Birmingham.     And  the  like  sum  of 
eight  t>ounds  thirteen  shillings  fower  pence  yearely,  to 
be  paid  during  the  said  lease,  as  an  addition  of  mayn- 
tenance to  the  free  schoole  of  the  said  town  and  county 
of  Haverfordwest,  where  I  have  lived  for  many  yeares 
last  past,  to  be  paid  to  the  schoolmaster  theire  for  the 
time  being,  by  the  discretion  of  the  mayor,  aldermen, 
and  brethren  of  Haverfordwest  aforesaid.   And  as  touch- 
ing the  house  called  the  Bed  lyon  aforesaid,  with  the 
appurtenances^  my  will  is,  that  the  same^  with  the  rents, 
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issues  and  profits  thereof,  shall  be,  and  for  ever  here-        1847« 

after  shall  remain  unto  the  said  principal,  bayliefe,  and  "'^ipT^^ 

mayor  and  their  successors.     To  the  use  and  uses  of  Attornbt- 

the  said  schools  and  colledge,  to  be  devided  betweene  "«^J»^ 

Aem  in  three  equall  parts.  Gilbbbt. 

*'  And  my  will  is,  that  after  the  said  lease  b  expired, 
that  the  said  land  in  lease,  and  the  said  house  called  the 
Bed  Lyon  shall  be  sett  forth  and  improved  by  the  said 
principle,  bayliefe,  and  mayor  for  the  time  being,  or 
theire  successors,  eyther  by  fine  or  otherwise,  soe  that 
the  said  rent  of  26/.,  and  the  said  rent  now  reserved  for 
the  said  house  called  the  Hed  Iffon^  be  for  ever  reserved 
and  paid  as  before  is  expressed.  And  the  fine  (if  so  it 
be  sett),  be  equally  divided  betwixt  the  said  schooles 
and  colledge/' 

The  principal,  bailiff,  and  mayor  were  not  of  them- 
selves corporations. 

It  had  been  the  custom,  for  a  long  series  of  years,  for 
the  master  of  Birmingham  School,  Braseti-^me  College, 
and  the  corporation  of  Havaford'xestj  with  the  consent 
of  the  schoolmaster,  to  grant  leases  of  the  respective 
third  portions  of  the  Bordedey  property,  to  which  it  was 
assumed  they  were  entided. 

The  rental  reserved  by  the  three  leases  for  the  whole 
Bordedey  property  was  S62L,  and  it  was  underlet  for 
350/.  The  lease  of  1762,  granted  by  the  corporation  of 
Haverfordwest  with  the  consent  of  the  master,  was  a 
husbandry  lease  for  ninety-nine  years  at  a  fixed  rent 
of  18/. 

The  other  property  called  the  Bed  Lion  did  not  appear 
to  have  been  ever  enjoyed  by  the  devisees  or  charities. 

Mm  2  The 


52Q 


1847. 


The 

AtTORNBT" 

Oknkral 

OiLBBRT. 


CASES  IN  CHANCERY. 

Tlie  Defendants,  Brasen^nose  CoUegei  insistecl,  tliat 
the  College  was  beneficially  entitled  to  the  sarpius  of 
one-third  of  the  estate  afler  providing  for  and  duly  se* 
curing  the  appointed  stipend  to  any  scholar  that  might 
be  duly  sent  to  tlie  College  in  conformity  with  its  estab* 
lished  regulations ;  and  had  a  right  to  let  and  manage 
the  said  estate  in  like  manner  as  the  other  corporate 
possessions  of  the  said  College. 

The  Attorney-General,  Mr.  TwisSy  Mr.  Turner,  and 
Mr.  Bluntf  in  support  of  the  information. 

Mr.  Tinney  and  Mr.  Spooner  for  the  Binningham 
school. 


Mr.  Sliec  for  the  bailiff  of  Birmingham. 

Mr.  BetheU  and  Mr,  R.  Palmer  for  Brasen-nose 
College. 

One  general  rule  of  construction  is,  that  the  Court 
will  so  corfstrue  n  devise  as  to  enable  the  devisee  to 
perform  the  intentions  of  the  devisor,  and  second,  that 
a  devise  of  the  rents  and  profits  indefinitely  is  equi-> 
valent  to  a  devise  of  the  fee  simple.  Applying  these 
rules  to  the  present  case^  this  devise  must  be  construed 
as  a  simple  devise  to  the  three  corporations  in  fee,  and 
by  force  of  the  word  ^*  divided,''  as  tenants  in  common. 
Even  if  that  be  not  so,  the  Court,  at  this  distance,  will 
presume  a  conveyance  of  the  legal  estate  to  the  cor- 
porations, from  the  continued  usage  and  mode  of  deal- 
ing with  the  property. 

Brase}irnose  College  is  entitled  to  one*third  subject 
to  the  charge  of  8/.  lSs«  W.  for  the  scholar. 


Mr. 
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Mr.  Kindet'dey  and   Mr.    Webster  for   Taylor^   the        1847. 

lessee*  ^^^v^^^ 

^^^  The 

Attornkt- 

Mr.  Rmpell  and  Mr.  Stevens  for  the  master  of  the     ^^^^^^ 
Birmingham  school.  Gilbbrt. 

Mn  Teed  for  the  master  of  Haverfordwesi  school. 

Mr.  Pitman  for  the  mayor  of  Haverfordinest. 

Attomey^Gena-al  v.  Foord{a)i  Attorney-General  v. 
Pargeter  (i),  Attometf^General  v.  Minshidl  (c),  Attorney* 
General  v.  Lord  Hotham  (d),  Attomey^Gcneral  v.  Bra* 
sen-nose  College  (e),  Ex  parte  Skinner  In  re  the  Lavsford 
Charity  {g\  Attotmey^General  v.  Cross  (A),  Attorney* 
General  v.  Warren  (/ ),'  were  cited|  with  respect  to  the 
validity  of  the  leases. 

The  Attorney-General  in  reply. 

The  Master  of  the  Rolls  postponed  his  judgment. 


The  Master  qfihe  Rolls. 

I  cannot  accede  to  the  argument  on  behalf  of  the 
College ;  I  am  of  opinion  that  this  is  an  eiTective  trust 
for  the  benefit  of  the  charity,  and  that  there  is  no  legal 
estate  in  the  College.  The  testator's  intention  to  devise 
the  estate  to  the  three  official  persons  described  in  his 
will,  in  perpetual  succession,  could  not  legally  take 
efiect  under  the  devise  of  his  lands  and  tenements  at 

Bordesley^ 

(a)  6  Beav.  288.  (e)  2  CL  4*  Fm.  295. 

{b)  6  Beav.  150.  (g)  2  Mer.  453. 

(c)  4  r«.  11.  (A)  3  Mer.  52*. 

(d)  Turn,  f  H.  209.  <  (t)  ^  Swam.  291. 

Mm  S 
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Bordesta/f  as  expressed  in  his  will,  and  the  legal  estate 
became  vested  in  the  three  persons,  who,  at  the  time  of 
his  death,  were  respectively  the  principal  of  Braten- 
nose  College,  Oxfbrd,  the  bailiff  of  the  town  of  Birmtng' 
ham,  and  the  mayor  of  Haverfordwest  as  joint  tenants 
in  fee ;  and  consequently  it  descended  to  the  heir  at  law 
of  the  survivor  of  them.  I  think  that  Brasen^^fiose  Col- 
lege did  not  take  the  legal  estate  in  any  part  of  the 
property. 


The  whole  rent  at  the  testator's  death  amounted  to 
the  sum  of  26/.,  of  which  the  lessee  was  to  pay  one 
full  third  as  an  additional  maintenance,  to  the  free 
school  of  Birminghamf  to  be  paid  by  the  lessee  to  the 
schoolmaster,  one  other  third  to  the  principal  and 
fellows  of  Brasen-^nose  College,  to  be  by  them  bestowed 
on  a  scholar,  and  the  remaining  third  was  to  be  paid 
as  an  additional  maintenance  to  the  free  school  of 
Haverfordwest  to  be  paid  to  the  schoolmaster.  Thus, 
during  the  continuance  of  the  existing  lease,  the  whole 
rent,  in  equal  third  parts,  was  to  be  applied  on  the 
trusts  declared  in  the  will.  No  benefit  was  expressed, 
nor  In  my  opinion  can  any  be  implied  to  be  given  to  the 
trustees,  or  to  the  persons  to  whom  the  third  parts 
were  to  be  paid  by  the  lessees. 

After  the  expiration  of  the  lease,  the  lands  were  to 
be  let  by  fine  or  otherwise,  so  that  the  rent  of  26/. 
might  be  for  ever  reserved  and  paid,  as  before  was 
expressed ;  and  the  fine,  if  so  it  were  let,  was  to  be 
equally  divided  betwixt  the  said  schools  and  college. 


It  has  been  contended  that  this  direction  to  keep  up 
the  old  rent,  and  to  divide  the  fine  between  the  schools 
and  College,  indicates  an  intention  to  give  to  the  College 
at  least  a  beneficial  interest  in  ont-third  of  the  fines, 

and 
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and  to  restrict  the  trusts  to  one^third  of  the  whole  rent; 
but  I  think  such  is  not  the  effect  of  the  will.  The 
testator  having  directed  the  whole  rent  to  be  applied 
in  third  parts  to  the  particular  purposes  in  the  will 
stated,  and  having  assigned  his  reasons  for  selecting 
the  particular  objects  of  hb  bounty,  directs,  by  means 
of  the  same  trustees,  an  equal  division  of  the  fines,  if  any, 
among  the  same  persons  who  were  to  receive  the  third 
part  of  the  rents,  without  any  indication  that  they  were 
to  take  the  fines  otherwise  than  as  they  took  the  rents ; 
and  the  whole  rent  being  ^ven  on  trust,  I  think  the 
fines  must  be  construed  to  be  given  in  the  same 
manner. 


1847. 


The 

Attobnet- 

Obnbbal 

V. 

Gilbert. 


CHRISTOPHERS  v.  WHITE. 


Jufyf^, 


rilHE  testatrix  devised  real  estates  to  Clement  and 
-*-     White^  upon  trust,  after  the  death  of  a  tenant  for 
life,  to  sell  and  pay  one-third  of  the  produce  unto  the 
PI^ntiiTs  wife. 

Clement  was  a  solicitor  carrying  on  business  in 
partnership  with  Newman^  and  the  firm  of  Clement  4* 
Newman^  or,  as  it  was  said,  Newman^  on  behalf  of  the 
firm,  managed  the  affairs  of  the  trust,  and  after  the 
death  of  the  tenant  for  life  sold  the  estates.  Clement 
died  in  1844,  and  this  bill  was  filed  against  White 
for  payment  of  the  one-third  share.  The  accounts,  as 
rendered,  were  admitted,  except  as  to  the  professional 
charges  of  Messrs.  Clement  and  Newman  ;  and  these  were 
now  made  the  subject  of  discussion. 


Tnutees  can 
only  be 
allowed  costs 
out  of  pocket, 
for  profes- 
nonal  busi- 
ness trans- 
acted  by  a 
firm,  one  of 
whom  is  a 
trustee, 
though  the 
business  be 
done  by  one 
of  the  part- 
ners who  is 
not  a  trustee. 


Mm  4 


Mr. 
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1 847.  Mr.  Tinney  anil  Mr.  Bates  for  the  PlaintifT. 


Christo- 
phers 

V, 

White. 


It  is  clearly  settled,  that  a  trustee  cannot  make  any 
charge  for  his  professional  exertions  in  the  matter  of 
the  trust.  The  same  rule  applies  where  trust  business 
is  conducted  by  two  solicitors,  one  of  whom  happens  to 
be  n  trustee.  ColUm  v  Carey  {a).  The  trustee  is  only 
entitled  to  costs  out  of  pocket. 

Mr.  Kinderdey  and  Mr.  Bagshawe  for  fVkiie»  The 
rule  ought  not  to  be  extended  to  this  case.  On  the 
death  of  the  tenant  for  life,  it  became  necessary  to  sell 
the  property.  Clement,  by  the  state  of  his  health,  wa& 
incapable  of  transacting  the  business,  which  was  done 
by  Newman  alone,  whom  it  would  be  unjust  to  deprive 
of  all  remuneration.  At  all  events  the  Court  ought  to 
grant  a  reference  to  the  Master,  to  enquire  under  what 
circumstances  the  expences  were  incurred. 

Mr.  Mitchell  for  another  Defendant. 

The  Master  trfthe  Rolls. 

I  do  not  think  that  the  circumstances  of  tliis  case  are 
such  as  to  warrant  the  Court  in  making  it  an  exception 
to  the  admitted  rule. 

A  trustee  is  not  allowed  to  act  as  his  own  solicitor 
and  then  charge  his  cestui  que  tntsi  with  the  amount 
of  his  professional  fees.  The  rule  admits  of  exception^ 
when  the  testator  or  creator  of  the  trust  expressly  au- 
thorizes the  trustee  to  retain  his  professional  costs, 
shewing  thereby,  that  he  would  rather  run  the  risk  of 
abuse,  by  uniting  the  two  characters,  and  pay  the  so- 
licitor his  costs,  than  lose  his  services  as  trustee. 

The 

(ti)  2  Bcavan,  128. ;   and  sec  the  other  authorities  9  Betaan, 
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The  principal  fact  here  stated  is,  that  the  business 
WAS  not  done  by  the  trustee,  he  being  incapable  from 
ill  health,  but  that  the  whole  was  done  by  his  partner. 
It  was  done,  however,  for  his  profit  as  partner,  and  is 
the  same  as  if  two  partners  divide  their  business,  one 
attending  to  the  law  department,  and  the  other  to  the 
equity,  in  which  case  each  acts  for  the  profit  of  the  other. 
Would  this  Court  allow  a  trustee  to  say  to  his  partner, 
*' You  shall  act  as  solicitor,  and  earn  all  the  profit  you 
can  for  the  concern."  I  think  that  could  not  be  main- 
tained. 


1847. 


Christo- 
phers 

V. 

White. 


For  the  business  done  during  the  life  of  Mr.  Clementf 
only  costs  out  of  pocket  can  be  allowed. 


NEWTON  V.  RICKETTS. 

IN  August  1842  Sir  Babert  Bicketis  died,  having,  by 
his  will,  executed  shortly  before,  given  his  property 
to  his  widow  and  children,  but  excluding  the  Plaintifi* 
bis  daughter,  Mrs.  Newton.  He  appointed  Lady 
RiqIkettSf  Joseph  Cooper  Siraford,  and  Thomas  AskeWf 
executors,  and  Strqford  and  Askerjs^  trustees  of  his 
will. 

In  September  1842,  Lady  Ricketts  and  Slraford  proved 
the  will  in  the  common  form,  and,  as  was  stated  by  the 
Plaintiffs,  they  paid  the  debts  &c.,  and  ascertained  the 
residue.  Mr.  and  Mrs.  Newton  disputed  the  validity 
of  the  will ;  they  commenced  proceedings  in  the  Eccle* 
siastical  Court  in  1843,  which  they  had  discontinued, 
as  they  alleged,  from  poverty.    . 

In 


«7u/^  89, 30. 


The  existence 
of  a  suit  to 
recall  probate, 
in  which  the 
probate  has 
been  ordered 
into  Court, 
is  not,  of 
itself,  a  suffi- 
cient ground 
for  appointing 
a  receiver. 
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ISi?.  Ill  March  1847,  tbej  recommenoed  proceedings  in 

^wTow      ^''^  Ecclesiastical  Court  to  revoke  the  probate.     Ladj 
V.  Rickelts  and  Strqford  were  ordered  to  appear,  and  to 

bring  into  and  leave  in  Court  the  probate,  and  to  prove 
the  will  in  solemn  form,  otherwise  to  shew  cause  why 
the  probate  and  will  should  not  be  declared  null  and 
invalid. 

They  accordingly,  in  April  1847,  brought  in  the 
probate,  and  propounded  the  will,  which  was  opposed 
by  the  Plaintifis,  who  insisted  on  its  invalidity ;  and  the 
will  had  not  yet  been  proved  in  the  solemn  form  in 
the  Ecclesiastical  Court. 

The  Plaintiffs  filed  this  bill  on  the  17th  of  Jtdy  1847, 
against  Lady  Bicketts^  Mr.  Strqfijrd^  Mr.  Askew,  and 
the  other  children  of  the  testator ;  alleging,  that  pending 
the  aforesaid  litigation  in  the  said  Prerogative  Court 
touching  the  validity  of  the  said  pretended  will  and  the 
said  probate  thereof,  and  by  the  force  and  operation 
of  the  said  decree  of  that  Court,  and  of  the  said  bring- 
ing in  and  leaving  the  said  probate  in  the  registry  ^f 
the  said  Court,  the  said  probate  was  recalled,  suspended, 
and  inoperative ;  and  that,  pending  such  litigation,  there 
was  no  person  legally  entitled  to  receive,  transfer,  or 
dispose  of  any  part  of  the  personal  estate  or  effect!  of 
the  said  Sir  R.  Ricketts  deceased. 

The  bill  simply  prayed  a  receiver  pending  the  litiga- 
tion in  the  Ecclesiastical  Court,  and  an  injunction  to 
restrain  the  transfer  of  the  sum  of  88,140/.,  the  residu- 
ary assets  standing  in  the  name  of  Mr.  Strq/brdy  the 
trustee,  and  of  Chamock,  a  new  trustee,  who  had  been 
appointed  after  the  testator's  death,  but  had  died  in 
1846. 


It 


CASES  IN  CHANCERY. 

It  appeared  that  the  Plaintiffis,  before  filing  their  bill, 
had  pat  a  distringas  on  the  stock  and  dividends ;  and 
Lady  Rieketts  having  applied  to  the  Bank  to  allow  a 
transfer,  in  order,  as  was  alleged,  to  complete  the 
appointinent  of  a  new  trustee  under  the  will,  in  the 
room  of  Ckamockf  this  bill  was  filed. 
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The  FhuntifTs  now  moved  for  an  injunction  and 
receiver. 

Mr.  Kinderslof  and  Mr*  Chapman  Barber^  in  support 
of  the  motion. 

Notwithstanding  the  doubt  once  existing,  in  con- 
sequence of  the  opinion  expressed  by  Lord  Erskine^ 
it  is  now  clearly  settled,  that  this  Court  will  interfere 
and  grant  a  receiver,  for  the  protection  of  property 
pending  a  litigation  in  the  Ecclesiastical  Courts  although 
that  Court  has  power  to  grant  administration  pendente 
lite.  Atkinson  v.  Henskaw  [a).  This  applies  not  only 
to  cases  where  no  probate  has  been  granted,  and  the 
will  is  in  litigation,  but  also  where  probate  has  been 
granted,  and  there  is  a  suit  to  recall  it.  BaU  v.  Oliver  (b), 
and  Rutherford  v.  Doii^las(c).  Probate  was  obtained 
without  notice  to  the  Plaintiffs,  the  validity  of  the  will 
is  in  contest,  and  the  probate  has  been  recalled.;  so  that 
there  is  no  person  armed  with  the  authority  of  the 
Ecclesiastical  Court  to  get  in  the  assets. 


[The  Master  of  the  Rolls. 

Notwithstanding  the  probate  has  been  brought  into 
Court,  there  is  an  existing  legal  personal  representative. 
This  Court  merely  acts  for  the  purpose  of  protecting 

the 
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{h)  %  Vet.  if  B.  96. 


(c)  1  Sim.  ^  Si.  lll,n. 
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the  property.    Do  you  allege  any  case  of  insolvency  or 
danger  ?] 

We  do  not  allege  such  a  case,  but  the  Defendant 
lias  applied  to  the  Bank  to  permit  a  transferi  notwith- 
standing the  distringas^  and  the  Plain  lif&  received  notice 
that  this  would  be  done,  unless  a  bill  were  filed.  This 
shews,  that  it  is  intended  to  deal  improperly  with  the 
fund  before  the  right  to  it  had  been  determined. 


Mr.  Bobsan,  in  the  absence  of  Mr.  Turner^  for  Lady 
Rickctts. 

The  mere  institution  of  a  suit  to  recall  probate  is  not, 
of  itself,  sufficient  to  warrant  the  appointment  of  a 
receiver.  This  was  expressly  stated  by  Lord  Cotlenham 
in  Watkins  v  Brent  {a) ;  he  there  said,  **  If  probate  has 
been  granted,  but  there  is  a  suit  to  recall  probate,  I 
think  that  that  circumstance  does  not  give  this  Court 
jurisdiction,  because  there  b  an  adjudication  already. 
It  would  be  diRerent  if  there  were  fraud.  If  this  Court 
were  to  interfere,  merely  because  there  was  a  suit  to 
recall  probate,  it  is  quite  evident,  that  in  order  to  obtain 
a  receiver,  it  would  cinly  be  necessary  to  institute  a  suit 
in  the  Ecclesiastical  Court." 

The  same  rule  was  stated  by  Vice-Chancellor  Wtgram^ 
in  RendaU  v.  Rendall  (V) :  be  there  observed,  *'  Two 
rules  may,  I  believe,  be  stated  with  perfect  safety :  first, 
where  probate  or  administration  has  been  granted,  a 
receiver  will  not  be  appointed  pending  litigation  in  the 
Ecclesiastical  Courts  to  recall  probate,  unless  a  special 
case  be  made  for  doing  so.** 


Here 


(fl)  1  Mtfl,  ij  Cr,  p.  102. 


{b)  1  Hare^  p.  ]o4. 
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Here  no  special  case  is  made  by  the  bill,  which  resls        18i7» 
on  the  simple  fact  of  the  existence  of  the  suit  for  the     TP^^'"^^ 
recall  of  probate,  neither  fraud  nor  danger  is  even  sug-  v. 

gested  at  the  bar,  and  the  fact  of  the  removal  of  the  *»«■"■• 
distringas  seems  only  relied  on*  The  reason  for  it  was 
bond  fide^  to  enable  the  parties  to  complete  the  appoint* 
ment  of  a  new  trustee  of  the  fund ;  besides  the  De« 
fendants  were  not  bound  to  submit  to  a  proceeding  in 
the  nature  of  an  injunction,  obtained  tx  partCf  without 
any  evidence  or  notice ;  and  it  is  the  very  question  now 
in  discussion,  whether  the  PiaintifTs  have  any  right  to  an 
injunction  to  restrain  the  transfer* 

There  are  no  outstanding  assets  to  get  in,  and  even  if 
the  will  were  set  aside,  the  widow  would  become  en- 
titled to  one-third  of  the  fund,  and  the  Plaintiffs  to  a 
portion  only  of  the  remainder.  It  would  be  extremely 
unjust  to  deprive  the  parties  of  their  income  until  the 
litigation  is  ended. 

The  PlaintiRs  have  also  disentitled  themselves,  by 
their  lac/ieSj  to  the  interference  of  the  Court.  It  is  ad- 
mitted that  they  had  notice  in  1843,  and  that  they  took 
some  proceedings  which  they  abandoned. 

The  fund  also  is  standing  in  the  name  of  the  trustee 
and  not  of  the  executors. 

Mr.  Boupell  and  Mr.  T.  H.  Hall  for  Slra/ord,  also 
resisted  the  motion,  and  in  addition  relied  on  a  case  of 
Connor  v.  Connor  (a),  in  which  Lord  CoUenham  held, 
that  the  fact  that  the  Ecclesiastical  Court  had  issued 
a  citation  for  recalling  letters  of  administration,  was  not 
sufficient  to  induce  the  Court  to  interfere  airainst  the 
legal  right  of  the  existing  administrator. 

Mr. 

(a)  \o  Simons,  598. 
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Mr.  Kinderdey  in  reply  said,  that  in  Connor  v.  Cmmor^ 
the  Lord  Chancellor  bad  discharged  the  order  of  the 
Vice-Chancellory  merely  because  the  parties  had  offered 
to  bring  the  money  into  Court.  That  the  object  of  the 
intended  transfer  in  this  case  was  to  take  the  fund, 
admitted  to  be  part  of  the  assets,  out  of  the  hands  of  the 
executors,  and  put  it  under  the  control  of  a  stranger. 

Mr.  Boupelt  observed  that  Connor  v.  Connor  was  a  suit 
for  the  administration  of  the  estate. 


The  Master  of  the  Roixs. 

I  will  not  decide  this  case  before  I  know  what  passed 
in  Connor  v.  Connor.  It  may  make  a  difference,  that 
that  suit  was  for  the  administration  of  the  estate,  and  that 
this  is  merely  for  a  receiver  and  injunction.  Unless  sonoe* 
thing  passed  in  Connor  v.  Connor  material  to  the  case 
now  under  discussion,  I' hardly  think  I  ought  to  interfere, 
and  appoint  a  receiver.  What  are  the  facts?  Probate 
of  the  will  has  been  granted,  and  for  anything  yet  ap- 
pearing to  the  contrary,  duly  granted,  on  proof  in  com- 
mon form.  The  Plaintifis  desire  to  have  it  proved  in 
solemn  form,  and  can  require  it  by  a  very  easy  proceed- 
ing in  the  Ecclesiastical  Court  An  opportunity  is  given 
to  one  side  to  prove  the  will  per  testes^  and  to  the  other 
to  impeach  it,  if  he  can ;  but  what  ground  is  there  for 
equitable  relief  under  these  circumstances  ? 

It  is  satisfactory  to  find,  that  the  authorities  shew,  that 
such  a  state  of  things  alone,  affords  no  right  to  relief, 
though  it  may,  if  connected  with  other  circumstances ; 
and  I  can  conceive  many  cases,  in  which  this,  coupled 
with  other  circumstances,  would  induce  the  Court  to  in- 
terfere and  protect  the  property.  But  is  any  other  ground 
here  alleged?  Is  it  pretended  that  if  the*  fund  be  lelt  in  the 

power 
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power  of  those  now  having  the  legal  right,  it  will  be  ex- 
posed to  th6  least  danger  ?    That  is  not  even  alleged. 

What,  then,  are  the  other  circumstances?  There 
has  been  a  full  administration  of  the  estate,  so  far  as 
to  clear  the  residue;  the  executors  desire  to  declare 
that  they  hold  it  in  trust  for  the  persons  entitled 
under  the  will,  and  wish  to  apply  it  for  the  benefit  of 
such  persons.  One  view  to  be  taken  of  this  case  is, 
that  the  Plaintiffs  may,  by  possibility,  establish  their 
right,  and  it  may  possibly  happen,  that  by  leaving 
the  fund  in  the  hands  of  the  trustees,  it  may  be  more 
difficult  to  follow  it.  In  the  absence  of  any  proof  or 
allegation  that  the  Defendants  are  not  perfectly  able  to 
answer  when  required,  I  am  at  a  loss  to  know  why  this 
Court  should  interfere  at  all. 
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If,  notwithstanding  the  cases  cited,  I  should  find  that 
the  Lord  Chancellor  would  have  granted  the  injunction 
in  Connor  v.  Connor^  if  the  party  had  not  consented  to 
bring  the  fund  into  Court,  I  shall  not  be  at  all  disposed 
to  act  contrary  to  his  decision.  It  is  my  duty  to  follow 
his  example. 

I  will  ascertain  what  passed  in  that  case ;  but  if  I  find 
that  it  does  not  govern  the  present,  I  shall  refuse  the 
motion  with  costs. 


JTie  Master  of  the  Rolls  said,  he  found  that  nothing      July  30. 
occurred  in  Connor  v.  Connor  which  affected  this  case ; 
and  he  must  therefore  refuse  the  motion  with  costs. 


Note.  —  The  case  was  affirmed  by  Lord  CoUenham,  August  5tby 
1847. 
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June  3.  BAGSHA W  p.  PARKER. 

1 

By  articles  of   TN  1840,  the  PlaiutifTs,  Bagshaw  and  Company,  agreed 

was  stlpJated         ^®  ^'^^^  ^  partnership  with  the  Defendant  Parker^ 

that,  in  the  for  tlie  purpose  of  establishing  a  sugar  and  rum  manu- 
eventofsuch    ^  .,-,.         ^,  n         «         j 

severe  illness    >&ctory   m   India.     Parker  was  to  go  to  Bengal^  and 

as  should  personally  superintend  and  manage  the  factory. 
Defendant  to 

inore^than  ^^"^  Articles  of  partnership  were  accordingly  executed, 
vear,  the  dated  in  Jidif  1  S^O,  whereby  they  agreed  to  become  part- 
be  made  up  to  ^^^^  ^^^  ^^®  years;  and  it  was  agreed,  that  the  PlaintifF 
the  end  of  the  should  purchase  the  machinery,  &c.  The  thirteenth 
yrar^anda  article  was  as  follows:  —  "In  the  event  of  death  or 

Tiiluation  g^^h  severe  illness  as  shall  oblijre  Mr.  Parker  to  quit 

should  be  ,  ^  ,  ,      .      .  .  j 

made  of  the      India  for  more  than  one  year,  the  books  to  be  made  up 

l>cf  nd    t  ^  ^^^  ^"^  ^^  *'^^  partnership  year,  provided  the  period 

became  an  gives  (in  case  of  death)  one  year's  profit,  and  a  valu- 

iunadc  on  his  ®^*^"  made  by  persons  chosen,  one  by  Mr.  Parker  or 

way  to  India,  his  executors,  as  the  case  may  be,  the  other  by  Bag^ 

therein  1641  shaw  and  Co.,  or  by  a  third  person,  in  the  event  of  such 

^^i-^**tI^/?  "^^  agreeing,  who   shall   value   the  stock,   fixed   and 

that  this      '  moveable,  the  liabilities,  &c.  &c.,  wliich  shall  be  taken 

article  con-       ^^  gy^j^  valuation  by  the  remaininir  partners." 
templated  a  -^  o  • 

dissolution  ; 

S^toTh^e'foir  ^"  October  1840,  the  Defendant  left  England  for 
meaning  of  Itidia^  but  on  his  passage  he  became  a  lunatic.  He 
the  event  had  ^^''^ved  at  Calcutta  in  Febi-uaty  1841,  where  he  re- 
happened,  and  niained  some  months;  but  beinjj  found  incurable,  he 
that  his  part-  ,  ,  ,  «..»,.,.  ^  . 
ners  were  ^^s  sent  back,  and  arrived  m  England  m  October  1841. 

entitled  to  a 
dissolution  as 

from  the  end  The 

of  the  partner- 
ship year  1842,  and  not,  as  contended  by  the  Defendants,  from  the  decree. 


CASES  IN  CHANCERY.  SSS 

« 

The  Plaintiffli,  howe^r,  at  their  own  expense  pro-        ^^^?* 

ceeded  in  the  undertaking,  and  they  brought  the  works     ^[[^gH^ 

into  active  operation  in  Naroemher  1842.  v- 

Parker. 

In  consequence  of  the  continuance  of  the  Defendant's 
malady,  the  Plaintiffs,  in  January  184S,  filed  this  bill, 
praying  that  the  partnership  might  be  dissolved,  and 
that  it  might  be  declared  from  what  date  it  was  to  be 
dissolved,  and  that  the  accounts  might  be  taken. 

The  cause  now  came  on  for  hearing,  aiid  the  only 
question  discussed  was,  from  what  day  the  partnership 
was  to  be  considered  dissolved. 

Mr.  R.  Palmer  (in  the  absence  of  Mr.  Tumer\  for 
the  Plaintiffs,  asked  for  a  declaration,  that  the  partner- 
ship was  dissolved  from  the  end  of  the  year  1841,  and 
that  the  accounts  might  be  taken  on  that  principle.  He 
argued,  that  although  in  the  case  of  Besch  v.  Frolich  (a), 
the  partnership  was  declared  dissolved  from  the  date 
qf  ilie  decree ;  still  that  case  was  no  authority  for  the 
present,  for  there,  the  articles  of  partnership  contained 
no  proviso  for  a  dissolution,  but  here,  there  was  an  ex- 
press stipulation  on  that  head,  by  the  terms  of  which 
the  rights  of  the  parties  ought  to  be  regulated. 

That,  by  the  thirteenth  article,  it  was  stipulated,  that 

in  the  event  of  such  severe  illness  as  should  oblige 

the  Defendant  to  quit  India  for  more  than  one  year,  the 

trade  was  to  be  wound  up,  and  the  partnership  dissolved ; 

and  that  it  clearly  appeared,  that  the  Defendant  had 

been  disabled  by  mental  illness  from  continuing  in  Indian 

and  from  performing  the  duties  he  had  undertaken. 

That 
(fl)  1  PhUL  172. 

Vox*  X.  N  n 
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1847.       That  the  Plaintiffs  had  done  all  they  oould,  and  had 
^^GBH^    ^^  ^^  ^^  without  deUy. 


PAaKia. 


That  in  Besch  v.  Frolich  Lord  lA/nihurtt  relied  on 
the  fact  of  the  lunatic's  capital  being  continued  in  the 
business,  and  considered  it  would  not  be  equitable  that 
his  capital  should  be  subjected  to  the  perils  of  trade, 
without  allowing  him  to  participate  in  the  profits ;  bat 
here  the  whole  capital  had  been  advanced  by  the  Plain* 
tiffs ;  that,  therefore,  in  all  events,  the  dissolution  ought 
not,  under  such  circumstances,  to  be  later  than  the 
filing  of  the  bill,  as  in  the  case  of  Kirhy  v.  Can  (a), 
where  there  was  no  capital. 

Mr.  AmphlM^  for  Mr.  Parker  and  his  Committee^  d  i 
not  dispute  that  the  Plaintiffs  were  entided  to  a  dissolu- 
tion of  the  partnership ;  but  contended  that  it  ought 
to  take  place  from  the  date  of  the  decree,  as  in  Besch  v. 
FroUch  ;  that  the  case  did  not  fall  within  the  thirteenth 
clause,  for  the  event  there  contemplated  was  that  of  the 
Defendant  voluntarily  retiring  from  India  for  a  year  by 
reason  of  ill  health ;  that  a  lunatic  was  incapable  of 
exercising  any  discretion  on  the  matter,  and  that  his 
removal  could  not  be  considered  as  an  act  of  his  own, 
or  one  for  which  he  was  responsible. 

That  if  he  had  remained  a  lunatic  in  India^  still, 
though  incapable  of  performing  his  duties,  the  dissolution 
would  be  from  the  date  of  the  decree;  Besch  v.  FtoHcIl 
That  the  Plaintiffs  ought  to  have  taken  some  step  to 
determine  the  partnership,  such  as  giving  notice,  which 
notice  would  have  been  valid  notwithstanding  the  lunacy, 
Robertson  v.  Lockie[b\  and  ought  to  have  had  the 
partnership  property  valued. 

Mr. 

(a)  3  You.  4f  CeU.  (£jrd&.),  184.  (b)  15  Shn.  885. 
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Mr.  B.  PalmeTf  in  reply. 

The  Master  ^the  Rolls. 

Though  the  word  **  dissolution ''  is  not  used,  yet  I 
think  that  the  thirteenth  clause  contemplates  a  dissolu- 
tion. I  cannot  conceive  what  else  can  be  the  meaning 
of  the  provision,  that  the  books  are  to  be  made  up,  and 
the  stock  to  be  valued  and  taken  by  the  remaining 
partners. 

In  what  event  then  is  a  dissolution  to  take  place? 
**  In  the  event  of  death,  or  such  severe  illness  as  should 
oblige  Mr.  Parker  to  quit  Itidia  for  more  than  one 
year.''  What  happened  ?  Mr.  Parker  arrived  in  India^ 
in  a  state  of  insanity,  in  Pehruary  1841.  It  is  true  that 
he  was  not  at  that  time  a  voluntary  agent,  competent 
to  determine  whether  he  would  quit  India  or  not.  He 
was  left  entirely  to  the  care  and  humanity  of  persons 
there.  They  sent  him  back  to  England^  which  was  the 
best  and  most  proper  thing  to  do.  This  having  been 
advisedly  and  prudentiy  done  for  his  benefit,  the  question 
is,  whether,  according  to  the  fair  interpretation  of  this 
clause,  the  Court  must  not  hold  that  he  was  obliged 
by  severe  illness  to  quit  India. 

I  cannot  help  thinking  that  this  is  the  rational  and 
fiur  meaning  to  be  given  to  these  words.  He  was 
obliged  to  go  back  to  England  i  this  visitation,  this 
mental  affliction  rendered  it  impossible  for  him  to  re- 
main there. 

It  is  argued  that  to  bring  the  case  within  the  clause, 
it  is  necessary  that  there  should  be  an  intention  on  his 
part;  but  if  he  had  been  of  sound  mind^  his  mere  inten- 
tion would  not  have  determined  whether  he  was  obliged 
to  quit  India  or  not 
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Next,  it  was  necessary  that  he  should  be  obliged  to 
quit  India  For  more  than  one  year,  and  in  the  result  I 
think  it  appears  that  he  was  obliged  to  quit  for  more 
than  that  time.  That  year  expired  some  time  in 
1842;  but  it  is  not  material  to  consider  on  what  par- 
ticular day  in  the  year,  because  the  books  were  to  be 
made  up  to  the  end  of  the  partnership  year,  that  will 
be  up  to  December  1842. 


Under  these  circumstances  I  think  that  the  partner- 
ship  must  be  considered  dissolved  on  the  last  day  of 
the  year  1842. 


St^er  y.  Betmei,  I  Cm,  107. ;  Janet  T.  Aiiy,  2  If.  ^  K.  125. ; 

Waters  V.  Taylor,  2  Fes.  ^  B.  299. 


Juhf  6.  26. 


RYALL  V.  HANNAM. 


A  testator       ^T^HIS  case  was  argued  by 

devised  an  J. 

estate  to 

"  Elkabeth  Mr.  PuTvis  and  Mr.  Bird^  for  the  Plaintiffs,  who  cited 

of  Elkabeth      Trig  {c)^  Htttit  V.  Hort  (d)^  Hampshire  v.  Peirce{e\ 

Denne 

(d)  8  Bhg.  244.  (d)  3  Bro.  C.  C.  311. 

(b)  3  Vesey,  306.  (e)  2  Fes.  sen.  216. 

(c)  1  P.  Wms.  286. 


Abbott,  of  G 
single  woman, 
and  who  for- 
merly lived  in 
his  service  ") 
for  life,  with 


remainder  to  her  children.  At  the  date  of  the  will,  there  was  no  person  answering 
this  description  ;  for  though  EOzabeth  Abbott^  who  had  formerly  lived  in  his  ser- 
vice, had  a  natural  child,  yet  it  was  a  son  and  not  a  daughter,  anil  was  named  Jokn 
and  not  Elizabeth  ;  besides  this,  Elizabeth  herself  was  not  then  a  single  woman,  but 
had  married  one  Caddi/,  and  had  a  legitimate  daughter  Margaret,  John  Abbott  being 
dead,  the  property  was  claimed,  first,  by  the  PlaintifT,  on  the  ground  that  the  gift  was 
void  for  uncertainty;  secondly,  by  the  children  of  John  Abbott;  and,  thirdly,  by 
Margaret ;  but  the  Court  held,  under  the  curcumstances,  that  the  children  of  John 
Abbott  were  entitled. 
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Dmne  dem.  Briddon  v.  Page  (a),  Doe  dem.  Liversage  v. 
Vaughan  (£),  Hay  v.  The  Earl  qfCcfventn/{c)y  Doe  dem. 
Hiscocksx.  Hiscocis  (d),  Holmes  v.  Cusiance  (e),  Andrews 
V.  Dobson  (g),  tVigram  on  Wills,  {h) 


1847. 


Mr.  Kindersley  and  Mr.  Crawford^  for  the  children  of 
John  Abboitf  cited  Ehmdell  v.  Gladstone  (i),  Beaumont 
v.  Fell{k\  Masters  v.  Masters,  (J) 

Mr.  TUnq^eU  and  Mr.  Jiziii^5  Campbell,  for  Margaret 
Austin,  cited  Stockdale  v.  Bushby  (m),  1  Jarman  on 
Wills  (n),  Standen  v.  Standen  {o),  Doe  dem.  Le  Chevalier 
v.  Huthwaite  (p),  Door  v.  Geary,  {q) 

Mr.  Lovatf  for  the  trustee. 

Mr.  PumS)  in  reply. 

2  Swinburne  on  Wills{r\  Goodright  dem.  Lloyd  v. 
Jtmes  (5}. 

72^  Master  ^/^  Rolls  reserved  his  judgment 


(a)  1 1  £<»/,  603.  D. 

(6)  5  j9.  4-  i^/^/.  464. 

(c}  3  TVttii  i?^.  83. 

(rf)  SM.^W.  363. 

(e)  12  r«ey,  279. 

(g)  1  Cor,  485. 

(A)  Page  150. 

(0  1 1  Sim.  467.  and  I  PML 
279.,  and  since  affirmed  by  the 
House  of  Lords. 

(*)  2  P.  Wm$.  141. 


The 

(I)  1  P.  Wm.  421. 

(m)  19  r^«.  381.  and  Sir  G. 
Coojier,  229. 

(nj  Page  333.^ 

(o)  2  r«.  jun.  589. 

(;>)  3  A  4"  iiW.  632.  and  3 
Moo,  304. 

(7)  1  re«.  sen.  255. 

(r)  Page  456.  (7th  ed.) 

(0  4  M  j*  S.  88. 
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T7ie  Master  of  the  Rolls. 

William  Reedj  by  his  will,  dated  the  9th  day  of  March 
1798,  having  devised  certain  estates  to  trustees,  subject 
as  therein  mentioned  for  the  benefit  of  the  children  of 
his  nephew  William  Bell  lawfully  begotten,  gave  and 
devised  a  certain  copyhold  estate  of  inheritance,  lately 
purchased  by  him  of  his  said  nephew  William  Belly  and 
which  be  had  surrendered  to  the  use  of  his  will,  to  his 
said  nephew  William  Bell,  for  life,  and  after  his  death 
to  trustees  to  support  contingent  remainders,  and  then 
in  trust  for  *^  'Elizabeth  Abbott^  a  natural  datighier  of 
Elizabeth  Abbott,  of  the  parish  of  GiUingham,  single 
woman,  and  who  formerly  lived  in  his  service^  for  her 
life,  and  after  her  decease,  then  in  trust  for  all  and 
every  the  child  and  children  of  the  body  of  the  said 
Elizabeth  Abbott  the  daughter,  lawfully  to  be  begotten, 
equally  between  and  amongst  them,  share  and  share 
alike,  as  tenants  in  common,  with  a  devise  over  in  de- 
fault of  any  such  issue. 


ji<r^ 


After  the  testator's  death,  William  Bell,  the  devisee 
for  life,  took  possession  of  the  estate.  He  continued  in 
possession  till  his  death,  which  happened  in  October 
1839.  The  surviving  trustee  then  entered  into  pos- 
session of  the  estate,  and  the  question  is  to  whom  it 
belongs. 

There  was  no  person  answering  the  description  of 
the  first  devisee  in  remainder  mentioned  in  the  will, — 
no  *^  Elizabeth  Abbott,  a  natural  daughter  of  Elizabeth 
Abbott,  of  the  parish  of  Gillingham^  single  woman,  who 
had  been  in  the  testator's  service;"  the  description 
being  erroneous,  and  literally  applicable  to  no  one. 


I.  It 
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L  It  is  all^^ed  by  the  Plaintil^  that  it  cannot  be  dis-       1847. 
covered  who  was  meant,  and  therefore  that  the  devise 
is  void  for  uncertainty. 

• 

11.  It  is  alleged  by  the  Defendants  of  the  name  of 
AbboU^  that  the  testator  meant  JiJin  Abbott^  who  was  a 
natural  son  of  Elizabeth  Abbott^  a  single  womany  who 
had  been  in  the  testator's  servicei  and  who  afterwards, 
and  before  the  date  of  the  will,  became  Elizabeik^  the 
wife  of  John  Caddy. 

IIL  And  it  is  alleged  by  the  Defendant  Margaret 
Austin^  that  the  testator  meant  herself  /•  e.  Margaret^ 
the  legitimate  daughter  of  John  Caddy  and  Elizabeth  his 
wife,  who  was  formerly  Elizabeth  Abbott^  and  had  been 
in  the  testator's  service. 

The  facts  are,  that  in  the  year  1791  EliztOeth  Abbott^ 
a  single  woman,  in  the  service  of  the  testator,  became 
pregnant:  —  that  William  Bell^  the  testator's  nephew, 
and  the  devisee  for  life  of  the  estate  in  question,  was  the 
putative  father  of  the  child :  —  that  the  testator  desired 
his  nephew  to  marry  this  Elizabeth  Abbott^  but  the 
nephew  refused;  and  the  woman  having  left  the  tes^ 
tator's  house  soon  afterwards,  gave  birth  to  a  male 
child,  which  was  christened  John  :  that  the  testator 
took  some  interest  in  Elizabeth  Abbottj  and  shewed  her 
some  kindness  after  the  birth  of  her  son.  He  knew 
well  that  there  was  a  natural  child  of  Elizabeth  Abbott 
of  the  parish  of  Gillinghamf  single  woman,  who  had 
lived  in  his  service.  He  may  or  may  not  have  known 
that  the  child  was  a  son;  but,  except  the  son  John, 
Elizabeth  Abbott  never  had  any  illegitimate  child. 

Nn  4  In 
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In  the  beginning  of  the  year  1795  she  married  John 
Caddy^  and  in  November  1795  the  Defendant  Margaret 
was  born,  a  legitimate  child  of  that  marriage. 

There  seems  reason  to  believe,  and  for  the  purpose 
of  this  suit  I  assume,  that  the  testator  continued  to 
notice  and  to  shew  some  kindness  to  Mrs.  Caddy^  after 
her  marriage  and  the  birth  of  her  daughter  Margaret^ 
who  was  the  only  child  of  the  marriage  bom  before  the 
date  of  the  will. 


It  was  under  these  circumstances, — Elizabeth  Caddy 
havmg  (when  Elizabeth  Abbott^  single  woman)  had  one 
natural  child  and  no  more,  viz.  a  son,  of  whom  IVUliam 
Bell  was  the  putative  father,  and  having  had  a  legitimate 
daughter  born  to  her  husband  John  Caddy^  —  that  the 
testator  made  his  will,  and  thereby,  after  making  a  pro- 
vision for  the  children,  namely,  legitimate  children  of 
William  BeU^  gave  this  estate  to  him  for  his  life  only, 
with  remainder,  as  it  is  expressed,  to  *'  Elizabeth^  a 
natural  daughter  of  Elizabeth  Abbott^  a  single  woman.** 

After  great  doubt,  and  with  much  difficulty,  I  have  at 
length  come  to  the  conclusion,  that  the  testator  should 
be  deemed  to  havcv  meant  to  give  the  estate  in  remainder 
to  the  person  who  was  the  only  natural  child  of  Eliza-- 
beth  Abbott  single  woman,  the  only  person  to  whom  he 
can  be  supposed  to  have  had  some  relation  through  his 
nephew  William  Bell,  to  whom  the  life  interest  in  the 
estate  was  given.  The  words,  as  they  stand  in  the  will, 
have  no  application  to  any  person ;  but  a  valid  devise 
in  favour  of  some  one  must  have  been  meant,  and  I 
cannot  conclude  that  the  testator  did  not  mean  to  make  a 
provision  for  the  natural  child  of  Elizabeth  Abbott;  and 
if  it  be,  as  I  think^it  ought  to.be,  concluded,  that  he  did 
mean  to  provide  for  her  natural  child,  then  as  she  had 

only 
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only  one»  I  think  that  the  mistake  of  the  name  and  sex  1847. 

ought  not  to  defeat  the  devise ;  and  on  the  whole  I  am  ^"^"^^^^ 

of  opinion,  that  the  children   of  John  Abbott  became  «. 

entitled  to  the  benefit  of  the  devise.  Hankam • 


WOOD  V.  PATTESON.  le^e. 

July  15.  18. 

rilHE  testator,   Eobert  SireUy^  was  seised  of  some         ^847. 
-*•    mining  property  under  lease  for  ninety-nine  years.        2^,  3/ 

The  Court 

In  1813,  he  made  his  will,  by  which  he  devised  the  SJSSentofSe 

property  to  trustees,  on  trust  to  divide  the  rents  amongst  statute)  au- 

his  four  daughters  for  life,  with  remainder   to   their  tees  for  infants 

children.     The  testator  gave  to  his  trustees  no  power  '^^K'^f » 

°  '^  nunmg  lease, 

to  lease  the  property.  although  the 

legal  estate  is 
vested  in  such 
The  lease  of  the  mines  expired  in  1825 ;  but  the  mines  trustees,  and 

were  continued   to  be  worked  until  1837,  when  the  ^uld^Tbe- 

machinery  was  taken  under  a  distress  and  sold.     The  peficial  to  the 

tenants  for  life  for  the  purpose  of  keeping  them  open, 

and  in  a  working  state,  had  since  worked  the  mines,  but 

at  a  loss;  and  it  had  been  found  impossible  to  continue 

working  them  without  a  large  outlay  of  capital,  which 

could  only  be  effected  by  granting  a  lease  of  about 

sixty  years.     Some  of  the  parties  entitled  in  remainder 

being  infants,  and  the  trustees  having  no  power  to  grant 

the  lease,  an  application  was  made  to  the  Court  by  two 

of  the  daughters  and  their  husbands  for  its  authority  to 

grant  the  lease  required.    The  case  did  not  come  within 

the  act.  {a) 

Mr. 

{a)  11  GeoAl  4"  1  W.4f.  c.65.      Sim,  445.;  and  AUomey^General 
#.  17.     See  In  re  Etansy  2  MyL      v.  Otoen^  10  Vei,  555. 
4-  K.  318. ;  Ejc  parte  Legh,  \5 
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IS^?.'  In  the  beginning  of  the  year  1795  she  mm.     ^^^^ 

Caddy y  and  in  November  1795  the  Defenda^  ^     ^<^. 


was  born,  a  legitimate  child  of  that  marrif^  ^  ^  ^\ 

of  this  suit  I  assume,  that  the  ter        ^   ^- ^ 


There  seems  reason  to  believe,  ai/  '^^  %  \>^  \ 


some  kindness  V  ^   ^  ^  -      \\ 

le  birth  of  b'     \  ^    %-    ''^ 

ild  of  the  J  \  V 


notice  and  to  shew 

her  marriage  and  the 

who  was  the  only  child 

date  of  the  will.  'A  "^ 

It  was  under  these  circ^  % 
having  (when  Elizabeth     4  \, 
natural  child  and  no  m^     \  ^ 
Bell  was  the  putative  i  4       \\ 
daughter  born  ^o  hi-  i  V»      ^ 
testator  made  his  v  ^  4   d    j^     \ 
vision  for  the  cb  i  ^^  <\ ,''  \ 
William  Bell,  gr    \  \i\\  O' 
with  remainde       ^^  4  ^\  \  i 
naturddau^'l  j^ty^ 

After  gHU  V  testator  directed  bis 

length  cpY  ^lerred  to  the  Masier,  to  ro- 

be deer    '  If  oe  for  the  benefit  of  the  parties 

to  the  es  of  mines  under  the  lands  should 

betk  J  the  Master  reported  that  it  would  be 

car  The  Vice- Chancel  lor  doubted  at  first  the 

n  ^    of  this  reference  and  report,  but  ultimately 

.ned   it,  as  the   leases  were  also  to  be  sold,  and 

«-e  only  auxiliary  to  the  sale  of  the  estate. 


,uetit« 


/ 


/ 


Again 


(a)  1  JSMf.  4- il^«  501  (c)  6Jlfadtf.96. 

(&)  2  rtfrfi.p.205. 
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"^  V. 


k. 


'4,     <i^ 


'it. 


X 


'4 


V 

V 


^*3v*'V 


in  this  Court  (a),  where 

^  in  remainder  in  some 

trustees,  the  Court,  after 

reference  to  the  Master, 

authorised  the  granting 

"  V  years,  (p) 


^d  all  the  in- 

^  the  lessee 

ower  to 

'sees 

h 


i*e- 


• 


Oy^ 


Jf 


y^'^ 
'^<i 


•< 


-S^^. 


•<. 


^> 


^  V.  JSa^  London  Water 
^o  referred  to. 

-«2»   and  at  the  conclusion  of  the  ar- 
jwing  observations  fell  from 


T 


.RASTER  ?r^A«  Rolls. 

H's  matter  requires  great  consideration.    There  is  a 

^ '  lerftble  difference  between  a  building  and  a  mining 

coosi  ^  ^^^  former    case,  an  addition  is  made  to  the 

leaS^  9  j^  ^Yie  latter  the  whole  is  an  abstraction,  and 


esta  ^  Iqss  to  see   what  authority  this  Court  has  to 

I   ^^       ^^g  tenant  for  life  to  take  the  substance  of  the 

estate. 


pe 


rjof^i^ 


,aA  Dec.  1S*^»  ®*»d  27th      246.,  and  Reg.  Lib.  1846,  B.  fo. 
(jay    ^^^'  ,  (rf)  Jaco^,  324. 


1847. 


Wood 

V. 

Pattkson.  ' 


Wood 
Pattssoit. 


CASES  IN  CHANCERY. 
Mr.  Kindersley  and  Mr.  F.  J.  Hall,  for  the  trustees. 

Mr.  Turner  and  Mr.  Uoyd  for  the  tenant  for  life. 
The  interest  of  all  parties  requires  that  the  mine  should 
be  worked ;  otherwise  it  will  become  filled  with  water, 
and  its  value  destroyed  and  lost  to  all  interested  either 
in  possession  or  in  remainder.  It  cannot  now  be  worked 
without  expensive  machinery  and  a  considerable  outlay, 
which. nobody  will  supply,  unless  his  possession  for  a 
long  term  be  secured  by  a  lease.  It  must  be  inferred  that 
the  testator  intended  it  to  be  worked,  and  that  the  tenants 
for  life  should  have  the  benefit  of  it;  and  at  his  death  it 
was  subject  to  the  lease  of  ninety-nine  years.  In  Naylor 
v.  Amitt  {a)  real  estates  were  devised  to  trustees  in  fee^ 
in  trust  to  pay  certain  annuities,  and  permit  A,  to  re- 
ceive the  rents  for  life,  with  remainder  to  his  children. 
Sir  J.  Leach  held,  that  the  trustees  had  power  to  grant 
a  lease  for  ten  years,  notwithstanding  the  tenant  for  life 
disapproved  of  it  And  in  Cecil  v.  Salisbury  (6)  it  is 
said,  '*  this  Court  hath  often  decreed  building  leases  for 
sixty  years  of  infants'  estates  where  for  their  benefit." 


In  Jerooise  v.  Clarke  {c)  the  testator  directed  his 
estates  to  be  sold.  It  was  referred  to  the  Master,  to  in- 
quire whether  it  would  be  for  the  benefit  of  the  parties 
interested,  that  leases  of  mines  under  the  lands  should 
be  granted ;  and  the  Master  reported  that  it  would  be 
beneficial.  The  Vice- Chancellor  doubted  at  first  the 
propriety  of  this  reference  and  report,  but  ultimately 
confirmed  it,  as  the  leases  were  also  to  be  sold,  and 
were  only  auxiliary  to  the  sale  of  the  estate. 


Again 


(a)  I  Rmu^J^M.  601 
(h)  2  Vem,  p.  225. 


(e)  6  Madd.  06. 
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S^S 


in  Newton  ▼•  Lucas  in  this  Court  (a),  where 
three  infants  were  interested  in  remainder  in  some 
dilapidated  property  vested  in  trustees,  the  Court,  after 
ascertaining,  by  means  of  a  reference  to  the  Master, 
that  it  would  be  for  their  benefit,  authorised  the  granting 
of  a  ^pairing  lease  for  a  term  of  fifty  years.  (S) 


1847. 


The  legal  estate  is  in  the  trustees,  and  all  the  in- 
terests under  the  will  are  equitable ;  therefore  the  lessee 
will  get  the  legal  estate,  and  this  Court  has  power  to 
bind  the  equitable  interest  by  its  order.  The  lessees 
will  be  secure,  for  no  attempt  can  be  made  to  impeach 
the  leases,  except  in  equity ;  and  the  Court,  seeing  that 
what  has  been  done  was  for  the  benefit  of  those  in  re- 
mainder, will  not  assist  in  setting  the  leases  aside. 

Mr.  Ltmin  appeared  for  other  parties. 

Btsssel  V.  Bussel{c)j  and  Bowes  v.  East  London  Water 
Works  Company  ((/),  were  also  referred  to. 

During  the  course,  and  at  the  conclusion  of  the  ar- 
gument, the  following  observations  fell  from 


The  Master  rfihe  Rolls. 

This  matter  requires  great  consideration.  There  is  a 
considerable  difierence  between  a  building  and  a  mining 
lease;  in  the  former  case,  an  addition  is  made  to  the 
estate,  but  in  the  latter  the  whole  is  an  abstraction,  and 
I  am  at  a  loss  to  see  what  authority  this  Court  has  to 
permit  the  tenant  for  life  to  take  the  substance  of  the 

estate. 


(a)  83d  Dec.  1845,  and  27th 
2iar.  1846. 

(h)  Reg.  Lib.  1845,   B.  fo. 


846.,  and  Reg.  Ub.  1846,  B.  fo. 
950. 

(c)  lMoUoy,525. 

(d)  Jacob,  324. 
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1817- 


Wood 

V. 

Pattbson. 
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estate,  which  would  otherwise  be  inherited  by  the  re- 
niainder-man. 

As  to  Naylor  v.  Amilt^  I  should  be  afraid  to  act  on 
it ;  for  if  the  trustees,  unauthorised  by  the  will,  have 
the  power  of  leasing  for  ten  years,  I  see  no  reason  why 
they  should  not  have  power  to  lease  for  sixty.  As  to 
Newton  v.  Lucas^  I  do  not  think  myself  bound  by  it. 

I  give  no  opinion  on  the  matter  at  present,  but  if  it 
be  desired  a  reference  may  be  made  to  the  Master,  to 
inquire  whether  it  will  be  for  the  benefit  of  the  parties. 


It  was  accordingly  referred  to  the  Master  to  inquire 
&c.,  whether  it  was  necessary,  in  order  to  the  colliery 
and  ironstone  forming  part  of  the  said  trust  estates  and 
premises  being  made  productive  to  the  tenants  for  life, 
that  the  same  should  be  let  for  any. and  what  term  or 
number  of  years  absolute ;  and  whether  it  would  be  fit 
and  proper,  and  for  the  benefit  of  such  of  the  parties 
interested  in  the  said  colliery  and  ironstone  in  remainder 
as  were  infants,  that  the  same  should  be  let  for  any  and 
what  term  of  years  absolute,  or  otherwise  and  how, 
with  liberty  to  state  any  circumstances  specially. 

The  Master  reported,  that  it  was  necessary,  in  order 
to  the  colliery  and  ironstone  being  made  productive  to 
the  tenants  for  life  of  the  said  trust  estate,  that  the  same 
should  be  let  together  or  separately  for  a  term  not 
exceeding  sixty  years  absolute.  And  inasmuch  as  the 
same  could  never  be  made  productive  to  any  one  with- 
out  such  expenditure  and  outlay  as  was  thereinbefore 
mentioned,  and  which  could  only  be  procured  to  be 
made  by  granting  a  lease  for  a  term  or  terms  not 
exceeding  sixty  years,   and  if  once   put  in  a  proper 

working 
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working  state,  the  same  would  be  productive,  not  only 
during  the  lives  of  the  Defendants,  the  tenants  for  life, 
but  also  during  the  lives  of  the  youngest  of  the  parties 
then  interested  therein  in  remainder,  he  was  of  opinion, 
that  it  would  be  for  the  benefit  of  the  infants  to  let  the 
same  for  a  term  not  exceeding  sixty  years. 


545 
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Wood 

V, 

Pattbson, 


A  petition  was  now  presented,  praying  liberty  for  the         i847. 
trustees  to  let  the  colliery  in  the  mode  approved  of  by      '^'^^  ^^* 
the  Master. 

Mr.  Turner  and  Mr.  Lioyd  repeated  their  former 
arguments,  adding,  that  the  Court  was  in  the  habit  of 
dealing  with  the  property  of  infants  for  their  benefit ;  as 
by  laying  out  personal  estate  in  the  purchase  of  real 
estate  which  was  convenient  for  the  enjoyment  of  their 
other  realty,  and  therefore  advantageous  to  the  infant,  and 
also  by  compromising  suits  and  making  an  election ;  but 
they  admitted,  that  if  the  legal  estate  had  been  in  the 
infant,  the  Court  would  not  have  the  power  of  binding 
it  (a) 


Mr.  Lemin^  for  incumbrancers  under  a  tenant  for 
life,  argued,  that  the  trustees,  having  the  legal  estate, 
must  have  the  power  of  dealing  with  the  estate  in  the 
ordinary  course  of  prudent  management,  and  that 
where  in  the  ordinary  course  of  management  of  a  farm 
it  was  customary  to  grant  a  ten  years'  lease,  it  was  com- 
petent to  the  trustees  to  grant  one  for  that  period, 
as  in  Naylor  v.  Arnitt.  So,  in  the  case  of  mines, 
where  it  was  customary  to  grant  a  lease  for  a  longer 
period,  the  trustees  had  a  similar  authority  to  grant 
one.  {b)  That  the  Court  had  a  power  over  the  equit- 
able estate  of  infants,  which  it  did  not  possess  for  the 

legal 

(a)  Calvert  v.  God/rejf,  6  JBeav.  97.  (b)  See  10  Fa,  p.  660. 
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1847.       legal  estate ;  thus  it  would  order  the  sale  of  an  infant's 
estate  for  the  payment  of  a  mortgage  upon  it 

Mr.  Selwyn^  for  the  Defendants  who  were  interested 
in  remainder  in  half  of  the  property,  and  who  were 
adult,  supported  the  application,  seeing  that  it  would  be 
for  their  benefit ;  for  if  the  working  of  the  mines  were 
abandoned,  other  persons  in  the  neighbourhood  might 
obtain  rights  in  the  water  or  easements^  which  might 
altogether  prevent  the  future  working  of  this  mine* 

Mr.  KindersUy  and  Mr.  F.  J.  Hall  for  the  Plaintiffi. 

Mr.  HetheringUm  for  a  Defendant. 

The  Master  rf  the  Rolls  said  he  would  consider 
the  case. 


Aug^itz.  The  Master   of  the  Rolls  declined  making  the 

order. 
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HUDLESTON  v.  GOULDSBURY.  June  7. 

rilHE  testator,  General  Marshall,  by  his  will  dated  Oanal  shares 
•*•    in  1845,  after  giving  *' to  bis  affectionate,  dutirul  ^der^K^ 

and  dearly  beloved  wife,*'  all  his  plate,  furniture,  books,  ^^^  of  pro- 

perty  yestod 
wine,   carriages   and   horses,   and   all   his  goods  and  m  -  bonds  or 

chattels  of  every  description,   with  the  exception  of  '^'!^!1 

such  articles  as  might  be  particularly  devised  in  any  willed  that  cer- 

following  part  of  his  will,  and  after  giving  his  wife  his  Siou?d°^'^^ 

arrears  of  pay,  and  the  balance  at  his  banker's,  pro-  vested  in  a 

,   ,       ^  „  manner  most 

ceeded  as  follows :  —  secure,  and 

least  liable  to 

....  .  -  fluctuation  or 

<*  And  as  for  and  concerning  my  properfy,  that  is  or  risk,  and  that 

may  be  vested  in  the  British  or  foreign  funds,  or  in  bonds  ^^^he''^ 
or  securities  of  any  description,  I  will  that  the  property  of  his  wife  at 
may  be  vested  in  such  manner  as  she,  with  the  advice  j,S  t^  re^ 
of  my  executors,  may  consider  most  secure,  and  least  sidue  he  willed 
liable  to  fluctuation   or   risk.     And   further,  that  the  distribute  to 
principal  sum  of  SOOO/.  shall  be  at  the  will  and  dis-  ^  ^^^'' 
posal  of  my   said  wife  at  the  time  of  her  death,  to  wife  residuary 
whomsoever  she  will,  but  the  residue  of  the  property,  ISS'S'  5? 
over  and  above  the  said  SOOO^,  I  will  that  my  wife  shall  triburion  to 
distribute  to  my  relations,  whose  relative  claims  she  is  ^  not  to"' 
fully  acquainted  with."      He  appointed  his  wife  execu-  take  place 
trix,  *'  and  likewise  to  be  residuary  legatee  of  his  estate ;  death,  and'the 
and  he  accordingly  gave  and  bequeathed  to  her,   for  Court  inclined 
her  sole  use  and  benefit  and  disposal  thereof,  all  his  that  the  wife 

worldly  property  and  estates  whatever,  with  the  excep-  ^^^  *J*^®. 

.  J,  1.1,.  estate  by  un- 

tion  of  the  legacies  and  bequests  therembefore   men-  plication ;  but 

tioned."     And  he  appointed  three  gentlemen  to  be  joint  "if  ^tnte  *he 

executors*  was  entitled 

for  life  under 
the  residuary 
The  gift  to  her. 
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1847.  The  testator  died  possessed  (amongst  other  things) 

jT^"^^*^      of  money  in  the  funds^  East  India  stocky  Russian  and 
V,  other  bonds,  and  eight  Shropshire  canal  shares. 

OOULDSBURT. 

This  bill  for  administration  now  came  on  for  hearing 
upon  the  Master's  report. 

Mr.  Uai/d,  for  the  Plaintiff,  and 

Mn  Boupell  and  Mr.  Bennett  for  the  next  of  kin, 
contended,  that  the  canal  shares  passed  by  the  bequest 
of  property  vested  in  securities^  and  that  the  testator  in- 
tended to  include  all  property  invested  by  him,  whether 
in  the  funds,  bonds,  or  in  public  companies,  and  yield- 
ing interest  or  profits,  and  that  this  was  the  usual  and 
popular  meaning  of  the  expression  used  by  the  testator. 

Secondly.  That  after  setting  apart  the  SOOO/.  ster- 
ling, the  remainder  of  the  residuary  estate  was  imme- 
diately distributable  amongst  the  next  of  kin  of  the 
testator;  for  the  residue  of  the  property  (without  any 
reservation  of  a  life  interest  to  the  widow),  over  and  above 
the  8000/.,  was  to  be  distributed  by  her  amongst  the 
testator's  relations,  **  whose  relative  claims,"  ladded  the 
testator,  **  she  is  fully  acquainted  with ;"  and  that  these 
words  shewed,  that  the  distribution  was  to  be  among  a 
class  existing  at  the  death  of  the  testator,  with  whose 
claims  she  was  then  fully  acquainted,  and  not  amongst  a 
class  living  at  her  death  whom  she  might  know  nothing  of. 

Mr.  Kindersley  and  Mr.  Sieuart  Macnaghten^  for  the 
widow.  A  canal  share  cannot  be  considered  an  investment 
in  a  security.  It  consists  not  of  any  capital  sum,  but  is  a 
mere  share  in  the  property  of  a  trading  concern;  Sparling 

V.  Parker 
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V.  Parker,  {a)    They  therefore  belong  to  the  widow  as       1847. 
residuary  legatee.  ^^^n 


Secondly.  The  widow  takes  a  life  interest  in  this  pro- 
perty by  implication :  Blackvoell  v.  Bull  (6),  Roe  v.  Sum" 
merset.  (c)  The  whole  scope  of  the  will  shews  an  anxiety 
to  provide  for  her,  and  this  implication  is  strengthened 
*'  by  reason  of  the  language  of  tenderness  and  affection  " 
used  by  the  testator :  Sogers  v.  Sogers,  {d) 

Thirdly.  At  all  events,  the  fund  is  not  distributable 
amongst  the  relations  until  her  death,  and  the  inter- 
mediate income  belongs  to  the  widow  as  residuary  lega- 
tee, for  **  the  whole  period  of  the  life  of  the  donee  is 
allowed  for  the  execution  of  a  power  where  it  is  general 
in  its  terms:"  I  Sug.  Paao.  S46.,  Coleman  v.  Seymour,  {e) 
The  whole  is  to  be  vested  so  as  to  be  most  secure  and 
least  liable  to  fluctuation ;  this  would  be  useless,  if  an 
immediate  distribution  were  contemplated.  Again,  the 
SOOOiL  is  to  be  at  her  disposal  at  her  death,  but  '^  the 
Tesidue  of  the  property,"  that  is,  the  residue  of  an  exist- 
ing mass  from  which  the  SOOOil  is  to  be  then  taken,  is  to 
be  distributed.  This  shews  that  the  whole  is  to  be  kept 
together  during  her  life. 

Mr.  Llojfdf  in  reply. 


GOULDSBURT. 


The  Master  of  the  Rolls.  June  7. 

I  am  of  opinion  that  a  share  in  a  canal  company 
cannot  be  deemed  property  invested  on  security.     A 

share 

(a)  9  JSeavan,  450.  (d)  3  P.  Wms.  193. 

(A)  1  Keen,  176.  (c)  1  Vet.  sen.  209. 

(c)  5  Burr.  2608. 

Vol.  X.  O  0 
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1B47«       share  in  a  canal  company  is  property,  which  may  be 
^cDLMoti    ^^S^^  ^^^  sold  without  reference  tq  any  sum  given 
«»  for  or  secured  by  it     It  is  not  a  security  for  money, 

but  the  property  itself  that  is  bought  or  sold. 

The  principal  question  is,  whether  the  widow  is 
entitled  to  a  life  interest  in  this  particular  property. 
The  testator  directs  it  to  be  vested  in  such  manner  as 
she,  with  the  advice  of  his  executors,  might  consider 
most  secure,  and  least  liable  to  fluctuation  or  risk. 
That  was  to  be  done,  no  doubt,  at  his  death,  when  his 
wife  had  acquired  a  right  to  deal  with  the  property, 
and  his  executors  were  in  a  condition  to  assist  her 
with  their  advice;  or  as  soon  after  as  might  be  con- 
venient It  has  been  contended  that  this  direction  to 
invest  in  a  non-fluctuating  or  permanent  fund  is  quite 
inconsistent  with  the  notion  of  making  an  immediate 
distribution,  and  therefore  that  unless  the  Court  finds 
subsequent  words,  which  make  it  imperative  to  have  an 
immediate  distribution,  that  is,  unless  you  find  words 
so  strong  as  to  overrule  the  effect  of  the  previous  direc- 
tion to  invest  in  a  permanent  and  non-fluctuating  in- 
vestment, it  must  hold  that  the  distribution  was  not  to 
take  place  at  the  testator's  death. 

Again :  the  testator  directs  the  sum  of  S0002.  ster- 
ling to  be  at  the  will  and  disposal  of  his  wife  at  the 
time  of  her  death ;  that  is,  30002.,  part  of  the  very 
property  which  he  directs  shall  be  invested.  *^  The 
residue  of  the  property '*  is  to  be  distributed  by  his 
wife  amongst  his  relations.  The  residue  of  what  pro- 
pert)?  ?  Why,  the  residue  of  the  property  which  he 
had  previously  directed  to  be  invested  in  securities  least 
liable  to  fluctuation,  after  taking  away  the  3000/* 
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I  am  of  opinion  that  this  will  ought  to  be  read        1847. 
thus:    The   whole  shall  be  invested  on  a  permanent    ^^*^^^ 
security,  and  at  her  death  the  SOOO/.  shall  be  given  v. 

to  whomsoever  she  wills,  and  the  residue  shall  be  then  <3teDLD8BUBT. 
dbtributed  amongst  my  relations. 

This  is  the  eflfect  of  the  sentence:  he  meant  the 
whole  to  be  kept  together  till  her  death,  and  then  SOOO/. 
was  to  be  given  to  any  person  she  might  think  proper, 
and  the  remainder  was  to  be  dbtributed  by  her  amongst 
his  relations,  whose  relative  claims  she  was  fully  ac- 
quainted with. 

It  is  very  true  that  he  has  not  said  a  word  about  a 
life  interest  to  his  widow.  It  is,  however,  unnecessary 
to  say  whether  a  life  interest  is  or  is  not  given  to  her  by 
implication.  I  am  very  much  inclined  to  think  there  is ; 
but  suppose  it  otherwise,  still  if  the  distribution  is  not  to 
take  place  until  her  death,  then  she  becomes  entitled 
to  the  intermediate  income  under  the  residuary  clause 
or  gift  to  her  of  everything  not  thereinbefore  given  by 
the  will. 

It  is  true,  that  it  was  intended  that  she  should  ex- 
ercise a  judgment  and  discretion  with  respect  to  the 
claims  of  his  relations;  and  it  was  argued,  that  the 
time  when  such  judgment  could  be  most  fairly  and  ad- 
vantageously exercised  would  be  immediately  upon  the 
testator's  death.  I  do  not  know  what  claims  may  here- 
after arise  amongst  the  relatives  in  respect  of  that  re- 
sidue ;  but  I  do  not  think  this  is  a  sufficient  ground  for 
saying,  that  the  distribution  is  to  take  place  at  the  time 
of  the  testator's  death. 


Oo  2 
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1847. 


April  2^.  COLES  (CAROLINE)  r.  FORREST. 

AugJtl       COLES  (WILLIAM)  and  WARD  v.  FORREST. 

WARD  V.  FORREST. 

A.  mortgaged  FWIANNEB^  being  entitled  to  a  leasehold  property  at 
filed  a  biirof  Oxford^  mortgaged  it  first  to  Coles^  and  afterwards 

foreclosure,       to  Redhead. 
and  B^  pend- 
ing the  suit, 

assigned  to  j^  j  ggj  Caro/intf  Coles  filed  a  bill  of  foreclosure  against 

C,  who  n)ort-  '                                                  ,                      ** 

gaged  to  2>.,  the  representatives  of  Tanner  and  against  Bedhead. 

and  became 

insolvent.    D. 

filed  a  supple-  In  18S5,  Caroline  Coles  assigned  the  premises  to  W/- 

have  the  be-     ^^^^  ColeSj  who,  in  the  same  year,  mortgaged  them  to 

nefit  of  the  Ward.  The  mortffflfire  of  Redhead  was  also,  in  the  same 
suit  for  fore-  ,  j  , 

closure:  year*  transferred  by  Redhead  to  Caroline  Coles^  and  by 

Held,  that  he   y^^^  ^^  William  Coles. 
was  entitled 
to  such  relief. 

fil^Tblnr  '"  December  1886,  fTiV/wm  Coles  and  W'^rrf  filed  the 
foreclosure,  second  bill,  which  was  one  of  revivor  and  supplement, 
the  sm"  mins-  Afterwards,  both  Caroline  and  William  Coles  became  in- 
ferred the  solvent,  and,  in  1845,  Ward^  as  sole  Plaintiff,  filed  the 
A.  B,^  who      third  bill,  which  was  a  supplemental  bill,  bringing  the 

^5?^^'''^«  I*    assignees  of  both  before  the  Court. 

to  C.  D.  Held,         ^  -^ 

that  the  extra  The 

costs  thus 

occasioned  were  not  to  be  charged  against  the  mortgagor. 

Pending  a  suit,  by  a  first  mortgagee  to  foreclose,  the  PlaintifT obtained  a  transfer 
from  the  second  mortgagee :  Held,  that  the  costs  occasioned  were  chaigeable 
against  the  estate. 

A,  B.  mortgaged  a  leasehold  property,  and  afterwards  specifically  bequeathed  it  to 
A,  and  B.y  on  certain  trusts  for  C,  D.  and  E, :  Held,  that  C,  2>.  and  E,  were  proper 
parties  to  a  bill  to  foreclose. 

A  mortgagee  had  been  in  possession.  She  transferred  the  whole  of  her  interest, 
and  afterwards  became  insolvent.  Her  assignees  were  made  Defendants  to  a  bill 
of  foreclosure.  Held,  that  their  costs  ought  not  to  be  charged  on  the  mortgaged 
estate,  but  on  the  Plaintiff. 
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The  three  suits  now  came  on  for  hearing.  1847. 


Coles  , 
Mr.  Kindersley  and  Mr.  Chapman  Barber^   for  the  v. 

Plaintiff  fVard^  asked  for  the  common  decree  for  fore-      *^o'**^'''« 
closure. 


Mr.  Turner  and  Mr.  ChandUss  for  the  Defendants. 
First.  Ward  is  entitled  to  no  relief  in  this  suit ;  he  is  a 
mere  sub-mortgagee  from  an  assignee  pendente  lite. 
Booth  V.  Cresmcke{a)j  where  <^  after  decree  in  a  suit  by 
a  second  mortgagee^  to  redeem  the  first  and  foreclose 
the  subsequent  mortgagees,  one  of  the  subsequent  mort- 
gagees assigned  his  interest  in  the  premises  to  A,  A. 
then  filed  a  bill  against  all  the  parties  to  the  former  suit, 
praying  to  be  entitled  to  the  benefit  of  that  suit,  and  to 
redeem  the  mortgagees  who  were  prior  to  himself,  and 
to  foreclose  the  others.  The  bill  was  dismissed  as  against 
all  the  Defendants  except  the  assignor :  and  A.  was  de- 
clared to  be  entitled  to  stand  in  his  place,  and  to  use  his 
name  in  the  further  prosecution  of  the  first  suit" 

Secondly.  The  costs  occasioned  by  the  assignment 
of  Caroline  Coles  pending  the  suit  and  of  the  assign- 
ment by  Redhead^  and  also  the  costs  of  making  the  as- 
signees parties,  ought  to  be  borne  by  the  mortgagees, 
and  not  thrown  on  the  mortgaged  estate. 

On  this  point  the  following  cases  were  cited  — 
Wetherell  v.  Collins  (6),  BartU  v.  Wilkin,  (c) 


Mr. 

(a)  8  Simons^  352.  Oldaker,  Ibid.  p.  107. ;  Barty  v. 

(A)  3  Madd.  255.  iVre^,  3  Buss.  465.;    Beade  v. 

(c)  8  Smonsy  238. ;    and  sec  Sparfces,  1  MoU.  8. ;  Ex  parte 

Smith   V.   Chichester  J    2  Dru,   Sr  Oiumaney,    10  Sim,   298. ;    Ex 

War.  p.  403. ;  Capper  Y.Terrtng'  parte  Bichards,  1  Jac,  ^  W,  264. 
ton^  I  Colfyer,  p.  104. ;  Burden  v. 

Oo  3 
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1847.  Mr.  Kentf  for  the  insolvents'  assignees,  asked  for  their 

costs  as  against  the  Plaintiff 

Mr.  Kinderdey^  in  reply.  The  Plaintiff  Ward^  having 
a  charge  on  the  estate,  has  a  right  to  make  it  effisctive. 
Booth  v.  Creswiche  differs  from  the  present,  for  there 
the  rights  of  the  parties  had  been  settled  by  decree, 
previous  to  the  assignment. 

I  admit,  that  where  a  mortgagee  comes  for  a  fore- 
closure, although  he  is  entitled  to  be  paid  his  principal, 
interest,  and  costs,  still,  he  is  not  entitled  to  costs  occa* 
sioned  by  his  miscarriage.  Here  the  whole  costs  have 
been  occasioned  by  the  default  of  the  mortgagee  in  not 
paying  his  debt,  according  to  his  contract.  If  he  had 
redeemed,  the  mortgagees  would  not  have  been  reduced 
to  the  necessity  of  assigning  their  interest,  or  of  entering 
into  litigation,  and  both  the  suit  .and  assignment  would 
have  been  prevented.  The  general  rule  is  to  allow  a 
mortgagee  all  such  costs. 

Hie  Master  of  the  Rolls. 

I  doubt  whether,  in  regard  to  the  costs,  there  is  any 
thing  requiring  the  special  direction  of  the  Court 

The  Taxing  Masters,  to  a  considerable  extent,  take 
these  matters  into  their  consideration. 

If,  in  the  usual  course  of  proceeding,  they  would  take 
into  their  consideration  the  question  of  costs  unnec^es- 
sarily  or  improperly  incurred  pending  the  suit,  I  should 
not  think  it  right  to  interfere  at  all,  or  give  any  specific 
directions ;  but  if  they  would  not,  then,  as  Mr.  Turner 
observed,  the  costs  might  be  allowed  as  of  course,  unless 
some  notice  of  them  were  taken  in  the  decree. 


With 
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With  respect  to  the  other  objection,  that  the  Plaintiff 
fFard  is  entitled  to  no  decree  whatever  in  this  suit,  I 
do  not  see  that  the  circumstances  of  this  case  are  at  all 
like  that  decided  by  his  Honour,  the  Vice-Chancellor 
of  England.  As  Mr.  Ward  has  an  assignment  of  the 
mortgaged  estate,  surely  he  has  a  right,  in  the  absence 
of  any  decree  or  determination  to  the  contrary,  to  have 
this  matter  investigated.  I  do  not  think  you  can  make 
any  reasonable  objection  to  that. 


SSS 


1847. 


I  will  communicate  with  the  Taxing  Masters  to  see 
whether,  without  specific  directions,  they  would  take 
this  matter  into  their  consideration.  They  sometimes 
do  so  to  a  considerable  extent.  The  Vice-Chancellor 
Knight  Bruce  the  other  day  referred  to  them  to  ascer- 
tain whether  in  taxation  they  would  allow  the  costs  of  an 
assignment,  and  they  answered  in  the  negative. 


The  case  was  re-argued,  when 


Jufy  10. 


The  Master  o^  the  Rolls  said,  he  would  consider 
the  question. 


7%e  Master  of  the  Rolls. 

This  case  stood  over  with  respect  to  the  costs.  I 
have  since  consulted  one  of  the  Taxing  Masters  on  the 
question,  whether  the  costs  incurred  after  the  institution 
of  the  suit  by  certain  assignments  of  a  mortgage  ought 
to  be  charged  against  the  mortgaged  estate. 


Atiguii  3. 


09  4^ 


AbiU 
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A  bill  to  foreclose  leaseholds  was  filed  by  Cardine 
ColeSs  the  executrix  of  Thomas  Coles^  the  first  mort- 
gagee against  the  representatives  of  the  mortgagor  and 
Redhead ti  second  mortgagee.  It  seems  that  some  years 
after  the  institution  of  the  suiti  Carolitie  Coles  the  Plain- 
tiff assigned  her  mortgage  interest  to  William  Coles^  and 
William  Coles  assigned  it  to  Heiiry  Ward.  These  assign- 
ments were  made  by  the  Plaintiff  after  the  institution  of 
the  suit,  and  were  of  such  a  nature  as  to  make  the  suit 
wholly  inefficient,  and  it  could  not  have  gone  on.  I  am 
of  opinion  the  costs  specially  occasioned  by  them  ought 
not  to  be  charged  against  the  mortgaged  estate.  There- 
fore, in  the  taxation,  the  Master  is  not  to  allow,  as 
against  the  estate,  any  increase  of  costs  occasioned  by 
Caroline  Coles  having  assigned  her  securities. 


Redhead^  the  second  mortgagee,  assigned  his  second 
mortgage  to  Caroline  ColeSy  who  assigned  it  to  William 
Coles,  I  am  of  opinion,  on  the  authorities  upon  the 
subject,  that  the  costs  occasioned  by  those  assignments 
may  be  charged  against  the  mortgaged  estate. 


There  is  another  point  which  I  have  had  some  diffi- 
culty about  The  assignees  of  Caroline  Coles  are  made 
Defendants  to  the  third  bill.  Caroline  Coles^  the  first 
mortgagee,  assigned  the  whole  of  her  interest  to 
William  Coles,  She  afterwards  became  the  assignee  of 
Redheads  second  mortgage,  which  she  assigned  over 
to  William  Coles.  Having  assigned  the  whole  of  her 
interest,  she  became  insolvent;  and  one  does  not  see  why 
her  assignees  were  made  parties  at  all.  I  conjecture 
that  something  was  due  from  her  in  her  character  of 
first  mortgagee. 

Mr.  Kindersley.  Yes.  She  had  been  in  possession 
and  in  receipt  of  the  rents. 

The 
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The  Master  €fthe  Rolls.    That  is  what  I  con-       1847. 
jectured.    However,  in  either  point  of  yiew,  my  qpinion 
b  that  the  costs  which  have  been  occasioned  in  that  way 
ought  to  be  paid  by  the  Plaintiff,  and  ought  not  to  be 
charged  against  the  estate. 


Another  point  arose  in  this  case  as  to  parties.  Tanner^ 
the  mortgagor,  by  his  will,  bequeathed  the  mortgaged 
property  to  the  Defendants  Forrest  and  HayneSf  upon 
trust  to  pay  his  widow  185.  a  week,  and  subject  to  the 
mortgages,  in  trust  for  his  sons  John  and  William, 

In  the  bill  for  foreclosure  the  Plaintiff  had  made  De- 
fendants, not  only  Forrest  and  HayneSf  but  also  the  widow, 
and  the  representatives  of  John  and  William.  It  was 
objected  by  the  Defendants,  that  the  widow  and  the 
representatives  of  John  and  William  were  unnecessary 
parties.  On  the  other  hand,  it  was  said,  that  this  being 
a  specific  bequest,  every  person,  having  an  interest  in 
the  equity  of  redemption,  was  a  necessary  party,  in 
order  that  he  might  be  foreclosed,  and  that  a  perfect 
decree  might  be  made  and  sure  title  acquired  under  the 
foreclosure. 

The  Master  of  the  Rolls. 

The  mortgagor  himself  was  the  first  person  to  destroy 
the  simplicity  of  the  original  transaction.  He,  by  his 
will,  bequeathed  the  property  to  two  trustees  in  trust, 
for  three  other  persons,  thus  giving  the  beneficial  in« 
terest  to  those  three  persons  in  that  specific  property. 
I  certainly  think  that  this  bill  was  properly  constituted, 

so 
Vol.  X  ^  Oo  5 
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80  far  as  it  made  parties,  the  trustees  of  and  the  parties 
beneficially  interested,  in  this  specific  bequest. 


See  Drew  v.  Harman,  5  Price,  319. ;  WhitHer  y.  fVebb,  Btmb.  53.  i 
WetiwreU  v.  Collint,  3  Mad,  255. ;  OAowm  y.  FoAbtof,  1  R.  ^ 
MyL  741. 


May  24. 


The  ATTORNEY-GENERAL  t;.  The  DRAPERS' 

COMPANY. 

(KENDRICK'S  Charity.) 

rilHIS  information  was  filed  \n  January  1839,  and,  by 
^  the  decree,  made  on  the  19th  of  March  1841  {a\ 
it  was  declared,  that  the  whole  rents  of  the  property 
ought  to  be  applied  to  charitable  purposes,  **  and  it  was 
referred  to  the  said  Master  to  take  an  account  of  the 
rents  and  profits  of  the  said  premises,  from  tfic  JUing 
of  this  iriformatioti  come  to  the  hands  of  th^  Defendants^ 
or  any  or  either  of  them,*'  or  to  the  hands  of  any 
other  person  or  persons,  by  their  or  any  or  either  of 
their  order,  or  for  their  or  any  or  either  of  their  use. 

The  Defendants,  on  taking  the  accounts,  had  ad- 
mitted the   receipt  of  rents  amounting  to  166/.  10s. 


The  Master 
was  directed 
to  charge  the 
Defendants 
with  the  rents 
of  some  cha- 
ritv  property 
•*m)in  the 
filing  of  the 
information 
come  to  the 
hands  of  the 
Defendants." 
The  Master 
charged  them 
with  rents 
accrued  be- 
fore, but  paid 
after,  that 

Eeriod,  and  ^ 

is  report  had   ^hi^h  had  accrued  due  before  the  filing  of  the  informa 

been  COD-  ^ 

firmed.    The    tion,  but  bad  been  received  after  that  period. 

Defendants 
presented  a 
petition  to  be 
relieved  from 
the  payment, 
but  the  Court 
held  that 
there  was  no 


The  Master,  by  his  report)  had  charged  the  Com* 
pany  with  this  sum ;  and  his  report  had  been  confirmed, 

and 

(a)  4  Beav,  67. 
m*the"mode  of  taking  the  accounts,  and  declined  to  interfere  except  upon  a  rehearing. 
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and  an  order  for  payment  made  on  further  directions  18i7. 

on   the  17th   of  Aprily  which,  however,  had  not  been  ^^r^C^^ 

drawn  up.     This  alleged  error  having  been  discovered  ATTORirET« 


General 


9. 


by  the  Defendants  on  the  21st  of  April  last,  after  the 

order  on  further  directions,  a  petition  was  presented  by  The  Drapers 

the  Company  to  be  relieved  from  the  payment,  and  it         ""P^ny- 

prayed,  that,  notwithstanding  the  order  of  confirmation, 

the  Company  might  not  be  charged  with  the  sum,  or 

for  a  reference  back  to  the  Master. 

Mr.  Kinderdey  and  Mr.  Ucyd^  in  support  of  the 
petition,  argued,  that  the  meaning  of  the  decree  was  to 
charge  the  Company  with  the  rents  accruing  after  the 
filing  of  the  information  and  received  by  the  Defendants, 
and  not  with  the  rents  received  by  the  Defendants  after 
the  filing  of  the  information. 

That  the  Court  had  abstained  from  charging  the  De- 
fendants with  the  rent  accrued  prior  to  the  filing  of  the 
information,  in  consequence  of  the  amount  which  they 
had  voluntarily  given  to  charity,  out  of  their  general 
funds,  anterior  to  that  period. 

Mr.  Tms&  and  Mr.  Blunt  were  not  called  on  by  the 
Court. 

The  Master  of  the  Rolls* 

I  cannot  help  thinking  that  this  is  an  attempt  to 
correct  an  error  or  ambiguity,  or  a  supposed  error  or 
ambiguity  in  the  decree,  upon  an  application  to  set  right 
a  mistake  in  taking  the  account  in  the  Master's  office. 
I  do  not  suppose  that,  at  the  time  when  the  decree  was 
pronounced,  anybody's  attention  was  particularly  called 
to  the  form  of  the  words  used;  a  general  statement  was 

probably 
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1S47.       probably  made,  that  the  account  should  be  confined  to 

'^'^^y'^     the  time  of  the  filing  the  information,  the  object  being  to 

Attobnbt-    maice  the  Defendants  account  from  the  time  when  the  in- 

Gbnbral      formation  was  filed.     But  it  surely  never  could  have  been 

TheDRAPERs'  intended  that  the  Company  were  to  put  into  their  own 

Company,     p^^y^^i  arrears  of  rents  to  any  amount  received  after  the 

filing  of  the  information,  and  that  without  the  least  re* 

ference  to  the  expenditure  they  might  have  made. 

It  has  been  suggested,  and  is  probably  true,  that  the 
account  was  limited,  because  the  Court  was  satisfied 
that  the  Company  had  made  payments  in  charity  ex- 
ceeding their  receipts,  and  this  decree  might  have  in* 
tended,  as  is  now  said  by  the  petitioners,  to  direct  an 
account  of  the  rents  accrued  due  and  received  since 
the  filing  of  the  information ;  but  those  are  not  the  words 
used,  nor  is  that  the  necessary  construction  of  the 
words ;  and  it  does  not  appear  to  me,  notwithstanding 
the  grammatical  part  of  the  argument,  that  there  is 
really  any  considerable  difiiculty  about  the  matter. 
There  may  be  an  error  in  the  decree,  and  it  may  not 
have  been  intended ;  but  it  is  impossible  for  me,  at  this 
distance  of  time,  to  know  how  that  is.  The  Defendants, 
if  they  think  themselves  aggrieved,  and  are  so  advised, 
may  re«hear  the  decree  for  the  purpose  of  having  the 
error  corrected ;  but  I  do  not  think  that  the  words  of 
the  decree  as  they  stand  justify  me  in  saying  that  there 
is  a  plain  mistake  in  the  way  in  which  the  account  has 
been  taken. 

The  parties  have  proceeded  for  a  long  time  on  the 
understanding  that  those  sums  received  after  the  in- 
formation was  filed  were  to  be  accounted  for  ;  and 
after  all  that  has  passed,  — the  taking  of  the  account  in 
the  Master's  ofiice,  the  making  and  confirmation  of 
the  Master's  report,  and  the  order  on  further  directions, 

—  I  cannot 
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•^I  cannot  think  that  I  should  be  justified  in  saying        1847. 

that  the  matter  ought  to  be  corrected  on  petition  as  a     ""^^of^^ 

plain  mistake.  Attorney- 

Genbhal 

V, 

The  Drapers* 
Company. 


ROUTH  V.  WEBSTER.  Jamutr^f  28. 

TN  1846  a  joint-stock  company,  called  ^'The  EcO"  Theproyi* 
•*"  fumic  Conveyance  Company,'*  was  established,  having  J^^f  ^  j^^ 
for  its  object  the  carrying  passengers  by  steamboat  and   Stock  Com* 
omnibus  at  the  average  rate  of  1^.  a  mile.     The  De-  ^hout  the 
fendants,  the  provisional  Directors,  had  published  pro-  authority  of 
spectuses,  in  which  the  name  of  the  Plaintiff  was  used,  published  a ' 
without  his  authority,  as  a   trustee  of  the  Company,  prospectus. 
They  also  paid  monies  into  the  Bankers  of  the  Company  be  a  trustee  of 

to  the  Plaintirs  account  as  trustee.     -  -L^^^' 

were  re- 

stnuned  by 
The  Plaintiff,  conceiving  that  he  might  be  subjected  to  '"J"**^  ^"* 
responsibility  by  the   unauthorised  use  of  his   name, 
filed  his  bill  against  the  Directors,  and  now  moved  for 
an  injunction  to  restrain  them  from  using  his  name  in 
connection  with  the  Company. 

Mr.  Turner'  and  Mr.  Edward  M.  Harrison^  in'  sup- 
port of  the  motion,  argued,  that  the  Defendants  ought 
to  be  prevented  using  the  Plaintiff's  name  in  this  un- 
authorised way,  as  it  might  subject  him  to  liabilities 
and  litigation  from  the  shareholders  and  others ;  and 
that  this  application  was  necessary,  for  otherwise  the 
Plaintiff  might  be  held  liable  on  the  ground  of  his  ac- 
quiescing in  this  use  of  his  name. 

Mr. 
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ROUTH 
V, 

Wbbbtbr. 
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Mr.  Tinney  and  Mr.  WdUy^  contra^  resisted  the 
injunction.  They  stated  that  the  PiaintiflTs  name  had 
been  used  under  a  notion  that  he  had  concurred  in  it ; 
that  the  Defendants  had  no  intention  to  use  it  for  the 
future,  and  were  willing  to  give  the  Plaintiff  an  in- 
demnity, that  they  had  always  been  desirous  of  doing 
so,  and  of  avoiding  unnecessary  litigation. 

The  Master  of  the  Rolls. 

The  sort  of  opposition  made  to  the  application  to 
prevent  the  unauthorised  use  of  the  Plaintiff's  name 
furnishes  a  specimen  of  the  anxiety  of  the  Defendants 
to  avoid  unnecessary  litigation. 

I  think  that  the  Plaintiff  is  entitled  to  the  in- 
junction. I  have  no  doubt  that  the  Plaintiff  never 
did  consent  to  be  a  trustee.  The  Defendant  Webster 
might  have  thought  he  did :  if  he  did,  his  ^belief  rested 
upon  a  very  slight  foundation.  However,  the  name  of 
Mr  Ratithf  who  desired  to  have  nothing  to  do  with  this 
concern,  has  been  published  to  the  world  as  a  trustee: 
his  name  was  also  used  at  the  bankers;  and  though  he 
may  not  be  subjected  to  the  duties  of  trustee,  yet  it  is 
plain  that  he  is  exposed  to  some  risk  by  the  unauthorised 
act  of  the  Defendants  in  using  his  name.  Money  was 
placed  in  his  name  at  the  bankers,  and  he  is  left  to  get 
rid  of  his  responsibility  as  he  can. 

The  Defendants  having  published  his  name  as  a 
trustee,  some  negotiation  took  place  for  giving  the 
Plaintiff  an  indemnity,  and  which  he  was  willing  to 
accept  as  a  condition  for  his  not  applying  for  an  in- 
junction. This  was  not  given,  and  then  the  matter 
remained  as  it  was  before.  He  now  moves  for  an  in- 
junction to  prevent  the  Defendants  proceeding  in  the 

same 
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same  course  for  the  future,  and  the  Defendants,  not 
pretending  that  they  have  a  right  to  continue  the  use  of 
his  name,  and  disavowing  any  intention  of  doing  so, 
nevertheless  file  affidavits  in  opposition  to  the  application. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the 
injunction ;  and,  if  it  subjects  the  Defendants  to  expense, 
let  it  be  a  warning  to  them  as  well  as  to  others  not  to 
use  the  names  of  other  persons  without  their  authority. 
What!  Are  they  to  be  allowed  to  use  the  name  of 
any  person  they  please,  representing  him  as  responsible 
in  their  speculations,  and  to  involve  him  in  all  sorts  of 
liabilities,  and  are  they  then  to  be  allowed  to  escape  the 
consequences  by  saying  they  have  done  it  by  inad- 
vertence ?    Certainly  not. 

Is  not  the  Plaintiff  entitled  to  be  protected  against  a 
repetition  ofthose  misrepresentations  which  have  already 
been  made  ?  I  am  willinc;  to  believe  the  statement  made 
on  behalf  of  the  Defendants,  that  they  do  not  intend 
to  repeat  their  misrepresentations;  but  I  think  the 
Plaintiff  is  not  bound  to  rely  on  their  assurance,  and 
that  he  is  entitled  to  be  protected  by  the  order  and 
injunction  of  this  Court. 


ROUTH 

0. 
Webster. 


Abstract  of  Order* 

Restrain  the  Defendants  **  from  printing,  publishing,  or  circu- 
lating any  prospectus  or  other  document  of  or  relating  to  a  certain 
Company  called  the  Economic  Conveyance  Cof?i|iany,. mentioned  and 
referred  to  in  the  PlaintifTs  bill  in  this  cause,  with  the  Plaintiff's 
name  thereto,  and  from,  in  any  manner,  using  the  name  of  the 
Plaintiff  so  as  to  identify  him  as  a  party  interested  or  associated 
with  the  said  Company.'* 

R^.  Lib.  1846  B.  fol.  338 
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Kov.  3. 24.  MALINS  V.  GREEN  WAY, 

A  solicitor       nPHIS  was  a  petition  presented  by  the  Plaintifis,  to 
ceedingina  make  a  solicitor  personally  liable  for  the  costs, 

suit  in  the        charires,  and  expenses,  to  which  they  had  been  put  bv 
name  oi  a  per-  iii  -%»  * 

son,  without     proceedings  taken  by  the  solicitor  in  the  Master's  office, 

his  authority,    j^j  ^g  names  of  certain  creditors,  but  without  their  au- 
18  personally  ^  ' 

liable  to  pay     thority.     The  facts  of  the  case  are  sufficiently  stated  in 
the  costs.  «i_    •   J  ..  • 

dmi«e.riiid      the  judgment. 

expenses 

the  other  ^^*  Turner  and  Mr.  Selwj/n^  for  the  Petitioners* 
parties  there- 
by, and  such  a  ^ 
proceeding  Mr.  Kinderdey  and  Mr.  J.  H.  Taylor^  for  the  Re- 

harinj  taken     gpondent  Mr.  JSj/*. 

place  in  the         ^ 

Master's 

Sr^t'the       Mr.  r«,-«.,-,  in  reply, 
petition  of  the 

juln^ordered       Hubbati  v.  Phillips  (a).  Hood  v.  Phillips  (i),  Wade  v. 

the  costs,  &c.  Stanley  (c),  Wilson  v.  Wilson  (d),  were  cited. 

to  be  taxed 

and  paid  by 

the  solicitor.  «-— — _— ■■i.^MiMM.^M 


Kov.  24.  The  Master  of  the  Rolls. 

Under  the  decree  in  this  cause,  debts  were  proved  on 
behalf  of  Edward  Darlinson  and  Jolm  Watstnu  James 
William  Bucfianan  (who  was  also  a  party  Defendant  in 
the  cause)  was  their  solicitor  for  the  proof  of  their 
debts,  and  he  employed  Mr.  Thomas  Kirk^  as  his  London 
agent,  to  make  and  support  the  claim  in  the  Master's 
office.     Under  these  circumstances,  Mr.  Kirk  appeared 

in 

(a)  13  Mee.  *  W.  720.  (c)  1  Jac.  ^  W.  674. 

(b)  6  Beavan,  176.  (d)  Ibid.  457. 
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in  the  proceedings,  as  the  solicitor  for  the  creditors 
Darlinson  and  Watson. 

Neither  James  William  Buchanan  nor  Mr.  Kirk  had 
any  authority  beyond  that  of  proceeding  to  establish 
and  obtain  payment  of  the  debts. 

It  appears  that,  about  November  or  December  1846, 
Mr.  Kirkj  on  behalf  of  the  Defendant  James  William 
Buchanan^  carried  in  a  state  of  facts  and  charge,  the 
object  of  which  was  to  charge  the  Defendant  Jane 
Greenway  with  a  considerable  sum  of  money.  Before 
any  warrant  to  proceed  on  this  state  of  facts  and  charge 
was  attended,  and  on  the  6th  of  December  1846,  James 
William  Buchanan  died;  and  soon  afterwards,  viz.  in 
January  1847,  Mr.  Kirk^  or  rather  Mr.  Fluker^  his  clerk, 
in  his  name,  carried  in  a  state  of  facts  and  charge,  having 
the  same  objects  as  that  which  had  formerly  been  car- 
ried in  on  behalf  of  James  William  Buchanan^  but  which, 
by  alteration,  or,  as  Mr.  Fluker  calls  it,  by  amendment, 
was  converted  into  a  state  of  facts  and  charge  of  Dar^ 
linson  and  Watson. 


5^S 


1847. 


Malins 
Gbbvnwat. 


This  was  done  after  the  death  of  James  WilUam  Bu^ 
chanany  under  whose  authority  Mr.  Kirk  acted. 

Upon  the  evidence  it  appears  quite  clear,  that  Mr. 
Kirk  had  no  authority  to  carry  in  for  Darlinson  and 
Watson  any  such  state  of  facts  and  charge,  as  that 
which  was  carried  in  in  their  names. 

Some  delay  took  place,  in  consequence  of  an  abate- 
ment, but,  after  revivor  and  on  the  return  of  the  war- 
rant to  proceed  on  the  state  of  facts,  it  was  objected,  on 
behalf  of  the  Plaintiffs,  that  Mr.  Kirk  had  no  authority 
from  the  creditors,  and  also  that  he  had  no  order  which 

Vol.  X.  Pp  would 
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would  anthorise  a  creditor  who  was  not  a  party  to  adq>t 
such  a  proceeding.  It  being  allied,  contrary  to  the 
fact  as  it  now  appears,  that  Mr.  Kirk  had  authoriQr» 
time  was  given  to  prove  it ;  and  it  seems  to  have  been 
expected,  that  an  order  to  authorise  the  proceeding 
would  have  been  obtained;  but,  after  the  return  of 
another  warrant,  and  further  delay,  on  the  pretence 
and  perhaps  in  the  expectation,  of  obtaining  authority, 
on  the  10th  of  My  1847,  a  warrant  was  served  on 
leaving  what  was  called  the  amended  state  of  facts  of 
George  Adam  Buchanan  ;  and  it  was  intimated,  that  the 
state  of  facts  of  Darlinson  and  Watson  was  withdrawn. 
The  state  of  &cts  of  Dariinson  and  Watson  was,  in 
fact,  disallowed  by  the  Master  on  the  12th  otjufyy  and 
this  petition  is  presented  for  the  purpose  of  obtaining 
the  costs,  charges,  and  expenses  incurred  by  the  Peti- 
tioners in  relation  to  these  proceedings ;  and  the  appli- 
cations to  the  creditors,  which  were  thereby  rendered 
necessary. 


The  whole  proceeding  was  without  authority,  and 
irregular  and  improper  ;  and  I  think  that  the  Plainti£fs 
are  entitled  to  be  relieved  from  the  expense  to  which 
they  were  put. 

Mr.  Fluker^  in  his  affidavit,  states,  that  he  had 
reason  to  suppose,  that  there  bad  been  some  improper 
dealing  with  the  assets,  out  of  which  the  debts  were  to 
be  paid.  If  the  fact  were  so,  it  would  have  been  very 
right  for  some  party  having  an  interest,  and  for  Mr. 
Kirk  having  proper  authority,  to  pursue  all  proper 
methods  to  obtain  redress ;  but  a  solicitor,  who  has  no 
authority,  cannot  be  allowed  to  use  the  names  of  per- 
sons, who  do  not  employ  him,  in  any  proceedings 
whatever. 


It 
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It  is  not  here  a  question,  to  what  extent,  or  in  what 
peculiar  circumstances,  a  solicitor  employed  to  prove 
a  debt  may  be  authorised,  for  the  benefit  of  bis  client, 
to  outstep  the  strict  limits  of  bis  authority,  nor  how  far, 
or  in  what  peculiar  circumstances,  a  solicitor,  who  acts  as 
a  mere  agent,  may,  upon  an  emergency,  be  authorised 
to  act  for  the  benefit  of  the  client  after  the  death  of  his 
principaL  The  question,  if  it  may  be  so  called,  which 
is  raised  here  is,  whether  a  solicitor,  who  b  only  an 
agent,  is  at  liberty,  after  the  death  of  his  principal,  to 
adopt  proceedings,  under  a  pretended  authority  which 
the  client  never  gave,  and  constantly  denied  from  the 
first  moment  when  it  was  suggested  to  him.  I  am 
clearly  of  opinion,  that  he  ought  not  to  be  allowed  to 
do  so,  and  that  he  ought  personally  to  pay  the  costs 
which  he  has  so  improperly  occasioned. 
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I  am  not  aware  that  a  case  precisely  similar  in  its 
circumstances  occurs  in  the  books ;  but  the  jurisdiction 
and  principle  on  which  I  proceed  is  sufficiently  esta- 
blished by  several  cases,  (a) 

Refer  it  to  the  Master  to  tax  the  costs  of  the  state  of 
fiicts,  and  charge,  and  also  the  costs,  charges,  and 
expenses  properly  incurred  in  relation  thereto,  and  the 
application  to  the  creditors  in  respect  thereof,  and  order 
them  to  be  paid  by  Mr.  Kirk. 

(a)  See  Hallr»Bemiett,2  i^m,  Sng,496.;MartmdaleY.Lawtm, 
^ Stu.7B. i  Allen Y.  Bone, 4: Bea-  1  C.  P.  Coop.  8S.;  Tarbnck  y. 
van,  49^,;  Doe  y.  Roe,  ZDow*      Woodcock,  QBettvan,bS\, 

Note. -^Affirmed  by  Lord  CoUenhan,  l4Cli  April,  1848. 
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^ov.  10.  RAMSDALE  v..  RAMSDALE. 

The  Master      rilHIS  was  a  suit  for  the  administratioii  of  the  tes- 

comprised  two      I  .  -n      t       i  i  i 

subjects  in  his  tator's  estate.     By  the  decree  the  usual  accounts 

report,  one  of  ^g,.g  ordered  to  be  taken,  and  it  was  also  referred  to 

which  re-  ^  i.  •■        . 

quired  con-       the  Master  to  approve  of  a  guardian  and  maintenance 

firmation  by      f     ^j^    j  f    ^  Defendants, 
orders  nm  and 
absolute,  and 

petition^  A         '^^  Master  made  the  inquiries,  and  reported  the 

motion  to         result  in  one  report. 

confirm  the 

report  merely 

as  to  the  ac-         The  proper  way  of  confirming  the  report  as  to  the 

leaving  the'       accounts  &c.  is  by  order  nisi  and   absolute,  but   the 

remainder  to     report  as  to  suardian  and  maintenance   can  only  be 
be  confirmed         re  j 

by  petition,       confirmed  upon  petition.     The  cause  could  not  be  set 
the  proper  '      down  for  further  directions,  in  consequence  of  the  diflB- 

mode  being  to    cultv  in  confirminiT  the  report, 
obtain  a  se-  o  i 

parate  report. 

Mr.  Beavan  now  moved  that  the  Master's  report 
might  be  confirmed  as  to  the  accounts  only,  leaving 
the  report  as  to  maintenance  to  be  subsequently  con- 
firmed upon  petition. 

Mr.  J.  Baily  for  the  Defendants. 

The  Master  of  the  Rolls  said  that  this  was  contrary 
to  the  practice,  and  that  the  parties  must  procure  the 
Master's  separate  report  as  to  guardian  and  mainte- 
nance, which  could  then  be  confirmed  by  petition  sepa- 
rately.    He  refused  the  motion. 
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In  re  EYRE.  Lee.  15. 

rilHIS  was  an  application  to  discharge  an  order  of  In  proceeding 

"*■      course  for  taxation.  under  the  so- 

ucitors  act» 
the  Court  is 

Mr.  Eyre  had  been  employed  by  certain  parties  in  "1^^^^^^ 
soliciting  a  private  act,  and  in   the  preliminary  ''pro-  ^^^  ^  special 
ceedings,  -as  obtaining  the  consent  of  landowners  &c.  tw^nsTlidtor 

A  special  airreement  was   entered  into    between   Mr.  *"*^  client,  the 
T?  A   \J      V     ^         X.      X.      .  X.       legal  effect  of 

Eyre  and  bis  clients,  whereby  it  was,  amongst  other  which  is  to 

things,  provided  that  the  clients  should  pay  Mr.  Eyre  ^^^  ^^f  ^J^" 

for  his  services,  at  the  rate  of  3/.  35.  per  day,  in  addi-  between  so- 

tion  to  the  usual  charge  of  a  solicitor  for  his  travelling  ^j^g^f  ^^^ 

and  other  expenses.  persede  the 

authority  or 
discretion  of 

The  business  being  completed,  he  delivered  his  bill,  *^®  Court,  by 
and  afterwards  brought   his    action    to    recover    the  either  party 
amount.     The  clients,  thereupon,  obtained  an  ex  parte  ^^^-^^  ^^^ 
order  for  the  taxation  of  his  bill,  making  no  mention,  ranted  by  the 
however,  of  the  special  agreement     A  motion  was  now  cdurt!o?by 
made  to  discharge  the  order  for  irregularity,  providing  for 

the  settlement 
and  payment 

"Mr.  Sheffield^  in  support  of  the  application.     First,  ofthebillina 
the  special  agreement  ought  to  have  been  stated  upon  ner. 
the  ex  parte  application  for  the  order,  and  the  suppres-      ^^^^^ 
sion  renders  the  order  irregular.  his  solicitor 

three  guineas 
a  day,  in  ad- 

-  Secondly,  the  existence  of  a  special  agreement  as  to  dition  to  the 
the  rate  of  payment  precludes  a  taxation  by  petition  of"a  solicitor, 

under  ^^^  1*^  travel- 
ling and  other 
expenses.    The  Court,  being  of  opinion  that,  under  the  common  order  of  taxation, 
the  Master  would  take  the  agreement  into  consideration,  held,  that  its  suppression, 
in  obtaining  an  ex  parte  order*  was  not  irregular. 
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1847.       under  the  act   In  re  Thompson  {a\  In  re  Whitcombeib)^ 
^^"V^^     In    re    Smith  (c).   Alexander   v.    Anderion  (rf),  In  re 

In  re  Eyrb.  x 

Rhodes,  (e) 

Thirdly,  the  business  was  done  in  Parliament,  and, 
therefore,  this  Court  has  no  jurisdiction  to  order  a  tax- 
ation, for  that  species  of  business  may  be  done  by  any 
one.     Ex  parte  Wheeler,  {g) 

The  Master  of  the  Rolls. 

[Surely  this  case  comes  within  the  words  of  the  pre- 

•  * 

sent  act,  '^  or  in  case  no  part  of  such  business  shall  have 
been  transacted  in  any  Court  of  Law  or  Equity .'^  (A)] 

Mr.  Turner  and  Mr.  F.  Bayley^  contra.  The  Taxing 
Master  will  have  regard  to  this  agreement,  though  no 
notice  is  taken  of  it  in  the  order  for  taxation.  It  was, 
therefore,  unnecessary  to  refer  to  it ;  and  if  the  clients 
had  applied  for  a  special  order,  it  would  be  at  the  peril 
of  costs :  In  re  Bracey,  (t)  Secondly,  the  agreement 
is  not  such  as  to  preclude  the  Master  exercising  his 
discretion  on  the  amount  of  the  charges.  Drax  v. 
Scroope  (£),  Sayer  on  Costs^  321 .,  22^  Masters,  (l)  Thirdly, 
the  business  is  within  the  ordinary  scope  of  a  solicitor's 
duty,  and  comes  within  the  terms  of  the  act 

Mr.  Sheffield  in  reply. 

The  Master  of  the  Rolls. 

I  will  make  some  inquiry  before  I  dispose  of  this  case. 


TTie 

(a)  8  Beavm,  S37.  (g)  S  Vei.  ^  B.  81. 

(6)  8  Beavan,  140.  (h)  6  4*  7  Vict.  c.  73.  «.37. 

(c)  4  Beavan,  309.  (t)  8  Beavan,  866. 

Id)  6  Beavati,  405.  (k)  2B.^  Jd.561. 

(e)  8  J^MfOfi,  224.  (0  4  DowL  Pr.  C.  76. 
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Dee.  15.        7%e  Masteb  tf  the  Rolls.  1847. 

This  was  a  motion  to  discharge  an  order,  obUuned    In  re  Etrb. 
as  of  coarse,  for  the  taxation  of  a  solicitor's  bill. 

The  objection  made  to  the  order  was,  that  it  was 
obtained  without  noticing  a  special  agreement  which 
was  subsisting  between  the  solicitor  and  his  client,  and 
by  which  the  taxation  ought  to  be  governed. 

'  I  consider  it  to  be  settled,  that  this  Court,  exercising 
the  jurisdiction  in  which  this  application  is  made,  is  not 
authorised  to  interfere  with  a  special  agreement,  the 
legal  effect  of  which  is  to  alter  the  ordinary  relation 
between  solicitor  and  client,  or  to  supersede  the  authority 
or  discretion  of  the  Court,  by  giving  to  either  party 
more  or  less  than  is  warranted  by  the  rules  of  the  Court, 
or  by  providing  for  the  settlement  and  payment  of  the 
bill  in  a  special  manner. 

The  agreement  in  this  case,  among  other  stipulations, 
contains  a  provision,  that  the  clients  will  pay  the  soli- 
citor for  his  services,  at  the  rate  of  Sh  35.  per  day,  in 
addition  to  the  usual  charge  of  a  solicitor,  for  his  travel- 
ling and  other  expenses ;  and  if  this  were  an  agreements 
the  legal  effect  of  which  was,  to  take  from  the  Taxing 
Master  the  authority  which  he  has  to  exercise  his  judg- 
ment on  the  propriety  of  the  charges,  I  should  have 
considered  that  the  order  was  improperly  obtained. 

But  it  appears,  from  the  authority  of  Drax  v. 
Scroope  (a),  cited  in  the  argument,  that  such  agree- 
ment does  not  interfere  with  the  Master's  discretion  at 
law;  and,  on  communicating  with  the  Taxing  Masters, 

I  find 

{a)  2  Bam.  ^  Adol,  581. 
Pp  4 


572  CASES  IN  CHANCERY. 

I  find  thaty  under  the  common  order  for  taxing  bills, 
they  take  into  consideration  such  agreements  as  this. 
In  proceeding  under  the  common  order,  the  solicitor 
may  set  up  this  agreement,  the  clients  may  object  to  it, 
and  the  Master,  to  use  the  words  of  Lord  Tenterden  in 
Drax  V,  ScroopCy  roust  exercbe  his  judgment  as  to  the 
propriety  of  allowing  the  charges,  according  to  the  cir- 
cumstances laid  before  him. 

As  the  agreement  does  not,  from  the  nature  of  it, 
affect  the  authority  of  the  Master,  I  am  of  opinion  that 
no  special  order  was  necessary  in  this  case,  and  that 
the  order  of  course  was  not  irregular,  and  ought  not  to 
be  discharged,  and  I  must,  therefore,  refuse  the  motion 
with  costs. 

AfSmed  by  Lord  Cottenham,  Febnuuy  23d,  I8i6. 


^.  80.  M.  EARDLEY  v.  OWEN. 

A  father,  on     HPHE  testator,  Owefi  Bennioriy  had   two  daughters, 

ofhiTdTfter    ■■-    mkabdh^^A  Sarah. 
A^  gave  her  • 

1500/."  for  her  ^^  1800,  Elizabeth  married  Latham^  and  on  that 
present  por-     occasion  a  deed  of  settlement  was  executed.     It  recited 

tion  or  for- 

tune»  and  he  &n 

covenanted, 

that,  in  case  he  should  give  his  other  daughter  P.,  on  her  marriage  or  otherwise,  a 
greater  portion  or  fortune  than  1500/.  in  money  or  value,  his  executors  would,  witlUn 
a  year  uter  the  death  of  himself  and  wife,  pay  or  deliver  to  the  husband  of  if.,  such 
further  or  other  sum  or  property,  as  would  be  equal  with  the  portion  or  fortune 
given  to  P.  The  father,  on  the  marriage  of  2?.,  gave  her  a  portion  of  1500/.,  and  by 
his  will,  after  charging  his  real  estate  with  the  payment  of  his  debts,  gave  B,  his 
furniture  and  a  life  interest  for  her  separate  use  in  some  freehold  and  leasehold  pro- 
perty. Held,  that  the  life  interest  was  within  the  covenant,  but  the  furniture  not ; 
and,  secondly,  that  a  debt  of  this  nature  was  charged  on  the  real  estate. 
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an  agreement,  on  the  part  of  her  father,  to  give  Eliza^ 
beth  the  sum  oF  1500/.,  and  pay  the  same  to  Latham; 
and  also  that  his  executors  or  administrators  should, 
after  the  decease  of  himself  and  wife,  ^  in  case  of 
his  giving  to  his  other  daughter,  Sarah  Bennioti,  more 
than  the  sum  or  value  of  15002.  for  her  portion,  pay  or 
deliver  unto  Laiham^  such  further  or  other  sums  or 
property,  as  should  make  the  portion  or  fortune  of 
Elizabeth  equal  to  that  of  Sarah ;  **  and  Owen  Bennion 
covenanted  with  Latham^  in  case  the  marriage  should 
be  solemnized,  to  pay  him  1500/.  as  the  present  portion 
or  fortune  of  Elizabeth  (which  he  afterwards  did) ;  and 
further  that,  "  in  case  he,  Otxten  Bennion^  should  give  to 
his  other  daughter  Sarah,  on  her  marriage  or  otherwise, 
a  greater  portion  or  fortune  than  1500/.,  in  money  or 
value,  the  executors  or  administrators  of  him,  Owen 
Bennioriy  would,  within  the  space  of  twelve  calendar 
months  next  after  the  decease  of  the  survivor  of  him 
and  Mary  his  wife,  pay  or  deliver  over  to  Latham^  his 
executors  or  administrators,  in  money  or  value,  such 
further  or  other  sum  or  property  as  would  be  equal  with 
the  portion  or  fortune  given  to  or  intended  for  SarahJ* 


1847. 


Eardlkt 

V. 

Owen. 


In  1809  Sarah  married  QweUf  and  her  father  gave 
her  a  portion  of  1500/. 


The  testator,  Owen  Bennionj  survived  his  wife,  and 
died  in  July  1829*  By  his  will,  he  directed  all  his  just 
debts,  funeral  and  testamentary  expenses  to  be  paid  and 
discharged,  as  soon  after  his  decease  as  conveniently 
could  be;  and  he  charged  all  his  real  and  personal 
estate  and  effects  with  the  payment  thereof.  He  devised 
some  real  and  leasehold  estates  to  trustees  for  Sarah  for 
life,  for  her  separate  use,  with  remainder  to  her  son  in 
fee.  He  also  bequeathed  to  Sara/i  certain  household 
goods  and  furniture. 

This 
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]847«  This  bill,  filed  by  the  representatiYes  of  Latham, 

sought  an  account  of  the  property  which  Sarah  became 
entitled  to  under  the  will,  and  that  the  value  of  the  por- 
tion or  fortune  of  Sarah  above  I  BOOL  might  be  ascer- 
tained, and  an  equal  sum  paid  out  of  the  testator's  real 
and  personal  estate  as  a  special^  debt* 

The  testator,  it  was  stated,  had  no  personal  estate 
beyond  the  furniture,  valued  at  30/.,  which  was  insuffi- 
cient to  pay  the  testamentary  expenses,  and  having  died 
in  1829,  the  1  W.  4.  c.  47*  was  inapplicable  to  this  case. 

Mr.  Turner  and  Mr*  Haldane  for  the  Plaintiffs,  and 

Mr.'  Teed  and  Mr.  Speed  for  Defendants  in  the  same 
interest 

The  intention  of  the  parties,  and  the  agreement  be* 
tween  them,  as  stated  in  the  recital,  was  to  give  to 
Latham  such  further  sum  *^  as  should  make  the  portion 
of  Elissabeth  equal  to  that  of  Sarah"  and,  accordingly, 
the  testator  covenanted,  that,  if  he  gave  Sarah  a  greater 
portion  or  fortune  than  1500/.,  he  would  pay  IdUham 
such  other  sum  as  would  be  equal  to  the  portion  or 
fortune  given  to  Sarah.  Having  contracted  the  obliga- 
tion, he  "  could  not  defeat  the  effect  of  it  by  any  testa- 
mentary act :  *'  Fortesctte  v.  Hennah  {a) ;  and  under  the 
charge  of  debts  contained  in  his  will,  his  real  estate, 
though  devised,  became  liable  to  satisfy  the  obligation 
created  by  the  covenant,  and  to  pay  to  the  representa- 
tives of  Latham  the  value  of  the  property  given  to  Sarah 
by  the  testator's  will. 

«It  will  be  argued  that  the  breach  of  covenant  was 
not  broken  until  twelve  months  after  the  testator's  death, 

and 

(a)  19  Vet.  p.  70. 
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and  that)  therefore,  it  was  not  a  *^  debt "  within  the 
terms  of  the  chaise  of  debts  created  by  his  will ; 
but  it  is  immaterial  whether  the  debt  was  absolute  or 
contingent  at  the  testator's  death*  The  express  point 
has  been  decided  by  the  case  of  Morse  v.  T\icker  (a), 
where  ^'  a  lessor  covenanted  with  his  lessee  for  quiet 
enjoyment  of  the  demised  premises,  and  afterwards 
devised  his  real  estate,  subject  to  and  charged  with  the 
payment  of  bis  debts.  After  the  death  of  the  lessor, 
the  lessee  was  evicted,  and  brought  his  action  of  cove- 
nant against  the  executors  of  the  lessor,  who  pleaded 
plene  administravit :  whereupon,  the  lessee  took  out 
judgment  of  assets  quando  4*^.,  and  procured  the  damages 
to  be  assessed  upon  a  writ  of  inquiry.  He  then  filed 
his  bill  against  the  devisees  of  the  lessor  ft>r  satisfaction 
of  the  damages  and  costs  out  of  the  real  estate  of  the 
lessor  devised  by  his  will;  and  it  was  held,  that  al- 
though damages  recovered  in  an  action  of  covenant, 
brought  in  respect  of  breaches  of  covenant  happening 
after  the  death  of  the  testator,  were  not  a  debt  within 
the  statute  of  fraudulent  devises  (3  &  4  Will.  4*  M.  c.  14.), 
yet  they  were  a  debt  payable  out  of  the  real  estate  of 
the  testator,  under  the  charge  of  debts  thereon  created 
by  his  will."  The  point  was  also  decided  by  the  prior 
coses  of  Lomas  v.  Wright  {b)j  and  The  Earl  of  Bath  v» 
The  Earl  of  Bradford,  (c) 

Mr.  Kinderdey  and  Mr.  C.  Hall  for  Owen  and  wife, 
and  Mr.  Anderdon  and  Mr.  F.  J.  Hall,  and  Mr.  Roupell 
and  Mr.  Goodeve  for  parties  in  the  same  interest. 

Upon  the  construction  of  the  settlement,  the  devise 
of  the  real  estate  in  trust  for  the  separate  use  of  his 

daughter 


1847. 


(d)  5  Hare,  79. ;  and  see 
Wilison  V.  Leonard,  3  Beavan, 
373.,  and  Bermngham  v.  Burke, 
2  Jone»  ^  Latoudie,  699. 


(b)  2  MffL  i  K.  769. 

(c)  2  Ves,  sen.  587. 
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daughter  for  life,  is  not  within  the  covenant  First, 
because  the  parties  contemplated  a  *^  portion  or  fortune  " 
given  on  the  marriage  of  Sara/i^  and  not  at  his  death  ;  and 
the  covenant  was  satisfied  on  the  marriage  of  Sarahs  in 
1809,  when  he  gave  her  no  greater  "  portion  or  for- 
tune'' than  he  had  already  given  to  her  sister.  Secondly, 
because  the  parties  had  within  their  contemplation  a 
gift  of  personalty  only,  and  therefore  a  devise  of  realty 
did  not  come  within  it.  The  portion  of  1500/.  then 
given  to  Elizabeth  was  personalty,  and  the  expressions 
**  give  "  **  pay  or  deliver  over  "  are  applicable  to  per- 
sonalty only,  and  not  to  real  estate ;  and  further,  the 
words  *^  in  money  and  value  "  are  like  the  expression 
"  money  or  valuable  effects "  used  in  Logan  v.  Wieu' 
holt  (a),  which  were  considered  by  the  House  of  Lords 
to  be  applicable  to  personalty  only.  Thirdly,  the  cove- 
nant applies  to  gifts  inter  vivos,  and  not  to  devises  or 
bequests  by  will.  Fourthly,  neither  a  life  interest  nor 
a  gift  independent  of  the  husband  is  within  the  mean- 
ing of  the  words  **  portion  or  fortune,"  used  in  the 
covenant. 


But,  supposing  the  case  to  come  within  the  covenant, 
the  nature  of  the  demand  is  not  such  as  to  bind  the 
devisees  under  the  statute :  Wilson  v.  Knubley  (d),  Farley 
V.  Briant,  (c)  Nor  does  it  come  within  the  charge  of 
debts  created  by  the  will  of  the  testator.  The  testator 
intended  to  provide  for  the  debts  existing  at  his  death ; 
and  the  present  debt  did  not  arise  till  twelve  months 
afterwards,  and  might  have  been  satisfied  without  pay- 
ment, by  "  delivery  in  value."  In  Price  v.  Evans  (rf) ; 
William^  the  executor  of  GyleSf  wasted  his  assets. 
William  afterwards  devised  his  lands  to  be  sold  for  pay- 
ment 

(a)  7  Bligh,  p.  4+,  50. 52. 77.,  (c)  3  Adol.  ^  E.  8S9. 
and  1  CL  ^  Fm.  611.  \d)  2  Co.  Ch.  215. 

(b)  7  Eatt, }2S. 
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ment  of  his  debts,  and  it  was  held,  that  the  devastavit 
was  not  a  debt  within  the  meaning  of  bis  will. 

Mr.  Tm-neTj  in  reply.  First,  the  word  *•  fortune" 
is  as  applicable  to  a  gift  by  will  as  by  marriage  settle- 
ment, and  there  is  no  limit  of  time  within  which  the 
gift  to  Sarah  was  to  create  the  obligation  to  Latham : 
it  is  expressed  to  be  "  on  her  marriage  or  otherwise." 
Secondly,  a  gift  of  real  estate  is  just  as  much  a  gift 
of  a  ^^  fortune  in  money  or  value,"  as  personalty,  and 
the  words  **  pay  or  deliver  over "  are  applicable  to 
LatharOj  and  not  to  Sarah.  In  Logan  v.  WienhcU^  the 
word  ^^  effects "  was  used  which  distinguishes  that  case 
from  the  present.  Thirdly  and  fourthly,  the  covenant 
applies  to  any  gift  to  Sarah,  either  by  deed,  devise,  or 
otherwise,  and  is  not  limited  to  any  particular  interest. 

He  asked  for  a  declaration  of  the  rights  of  the  Plain- 
tiffs to  stand  as  specialty  creditors  against  the  real 
estates  for  the  amount  of  the  value  of  the  beneficial  in- 
terest given  to  Sarah  by  the  will ;  and  he  also  asked 
an  account  of  the  rents  received  since  Bennioris  death. 

The  Master  of  the  Rolls. 

You  must,  in  the  first  instance,  go  against  the  corpus 
of  the  estate,  and  come  afterwards  for  an  account  of  the 
rents  and  profits,  {a)  I  will  consider  the  other  point, 
and  ^ve  judgment  on  Tuesday  next. 
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Bardlet 
Owen. 


The  Master  of  the  Rolls. 

The  first  question  arising  in  this  cause  depends  upon 
the  construction  and  effect  which  ought  to  be  given  to 

a 
(a)  Stratfird  v.  Riiion^  anti^  25t  J 


Dec.  22. 
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a  settlement  made  on  the  marriage  of  John  Laikam  and 
Eiizabeth  Bermion,  and  to  the  will  afterwards  made  hj 
Owen  Bennion,  the  father  of  Mrs.  LcUham. 

The  question  is,  whether  the  provision  made  by  the 
will  for  the  testator's  daughter,  Elitabeih,  is  to  be  con- 
sidered as  an  additional  '* portion  or  fortune"  within 
the  meaning  of  those  words  as  used  in  the  settlement. 

On  the  marriage  of  his  daughter  Elizabeth,  the  tes- 
tator agreed  to  pay  to  her  husband  1500/.9  and  that 
his  executors  should,  within  tweWe  months  after  the 
death  of  the  testator  and  his  wife,  in  case  he  gave  to 
his  other  daughter  Sarah  more  than  1500L  for  her 
portion  or  fortune,  pay  or  deliver  to  Latham,  the 
husband  of  Elizabeth,  such  further  sum  or  property,  as 
should  make  the  portion  or  fortune  of  Elizabeth  equal 
to  that  of  Sarah,  The  settlement  was  made  in  con- 
sideration of  the  marriage,  of  the  1500L  then  agreed 
to  be  paid,  and  of  such  further  sum  or  property  as 
aforesaid;  and  Oaoen  Bennion^  for  himself,  his  exe- 
cutors, and  administrators  covenanted  to  pay  as  therein 
mentioned  the  sum  of  1500L  as  and  for  the  present 
portion  or  fortune  of  Elizabeth,  and  further,  in  case  he 
should  give  to  Sarah  on  her  marriage  or  otherwise  a 
greater  portion  or  fortune  than  1500/.  in  money  or 
value,  bb  executors  or  administrators  should,  in  twelve 
months  after  the  decease  of  himself  and  his  wife,  pay  or 
deliver  to  Latham,  the  husband  of  Elizabeth,  in  money 
or  value,  such  further  or  other  sum  or  property,  as 
would  be  equal  with  the  portion  or  fortune  given  to  or 
intended  for  Sarah. 


The  marriage  took  effect,  and  the  sum  of  1500/.  was 
paid  to  the  husband  of  Elizabeth,  according  to  the 
covenant  for  that  purpose. 

Sarah 
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Sarah  afterwards  married  John  Owen ;  and  on  that 
occasion  the  testator  advanced  the  sum  of  1500/.  as  her 
portion,  and  thereby  the  portions  or  fortunes  of  Sarah 
and  Elizabeth  were  made  equal.  If  things  had  re- 
mained in  that  state,  the  question  now  made  would  not 
have  arisen. 


1847. 


But  subsequently,  Omen  Bennian,  by  his  will,  gave 
a  freehold  estate,  and,  by  a  separate  gift,  a  leasehold 
estate,  subject  as  in  his  will  [mentioned,  to  trustees  on 
trust  for  his  daughter  Sarah^  for  her  separate  use  during 
her  life :  and  he  also  gave  to  her  certain  furniture. 

fiy  these  gifts,  Sarah  received  from  her  father  more 
than  Elizabeth  ;  and  the  question  is,  whether  that  more 
or  any  part  of  il  ought  to  be  treated  as  a  portion  or  for- 
tune so  given,  as  to  entitle  Latham^  under  the  cove- 
nant, to  have  from  the  testator's  estate  such  further 
sum,  property  or  value,  as  would  make  the  portion  or 
fortune  of  Elizabeth  equal  to  that  of  Sarah.  It  is  a  pro- 
vision made  by  the  father  out  of  his  estate  for  his  child, 
in  addition  to  the  portion  given  on  her  marriage,  and 
constituting,  together  with  the  portion  then  given,  the 
portion  or  fortune,  which,  on  the  whole,  he  provided 
her.  I  think  that  such  a  gift  as  this,  of  a  life  interest  in 
freehold  or  leasehold  estates  cannot  be  considered  as 
other  than  part  of  her  fortune  given  her  by  her  father. 

By  the  gift,  he  did,  in  fact,  provide  for  Sarah  more 
than  he  had  given  with  Elizabeth  ;  and  I  think  that,  by 
his  agreement  and  covenant,  he  was  under  an  obligation 
to  make  the  portion  or  fortune  of  Elizabeth  equal  to 
that  of  Sarah.  It  therefore  appears  to  me,  that  the 
gift  to  Sarah,  by  the  will,  of  a  life  interest  m  freehold 
and  leasehold  estate,  is  to  be  considered  as  an  additional 
portion  or  fortune  within  the  meaning  of  the  covenant 

in 
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in  the  settlement.    The  furniture  does  not  appear  to 
me  to  fall  within  the  same  principle. 

The  testator,  by  his  will,  directed  that  all  his  just 
debts,  funeral  expenses,  and  the  expenses  attending  his 
will  should  be  paid,  as  soon  as  conveniently  might  be, 
and  he  charged  all  his  real  and  personal  estate  with  the 
payment  thereof;  and  the  second  question  in  this  cause 
is,  whether  the  obligation  arising  from  the  covenant  or 
agreement  to  make  the  portion  or  fortune  of  Elizabeth 
equal  to  that  of  Sarah^  is  to  be  considered  a  debt 
charged  on  the  real  estate  by  the  will.  That  such  an 
obligation  is  a  debt  payable  out  of  the  personal  estate, 
and  that  it  is  not  a  debt  which  could  be  recovered  against 
a  devisee  under  the  statute  of  fraudulent  devises,  is  not 
disputed ;  but  the  charge  being  made  Iff  the  same  will 
which  gives  the  additional  fortune  to  Sarahs  it  is  argued 
that  the  testator  could  not  have  contemplated  or  could 
not  have  intended  to  provide  for  Elizabeth  a  fortune  of 
which  he  made  no  mention. 


I  think,  that  the  testator  must  be  deemed  to  have 
intended  that  all  his  just  debts  and  all  his  obligations 
should  be  charged  on  his  real  estate,  and,  supposing  him 
to  have  had  that  intention,  he  must  have  meant  to  charge 
thb  particular  obligation.  It  cannot  be  deemed  neces- 
sary to  the  validity  and  effect  of  such  a  charge  as  this, 
that  the  testator  should  have  actually  contemplated  and 
had  in  his  mind  every  particular  debt  or  obligation  to 
which  he  was  liable,  or  to  have  intended  not  to  include 
a  particular  debt,  because  it  could  not  have  been  re« 
covered  from  the  devisee  by  action  of  covenant ;  and, 
upon  the  authorities  which  were  cited  in  the  argument, 
I  think,  that  the  claim  of  the  Plaintiffs  under  the  cove- 
nant is  a  debt  within  the  meaning  of  the  charge  in  the 
will. 

I  have 


OWEK. 
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I  hfive  assumedf  as  was  stated  on  all  sides,  that  the        184 7. 
personal  estate  was  deficient,  but  that  must  be  reirularly      ^f^"^^^"^ 
ascertained.     If  it  should  turn  out  to  be  so,  there  may        _  v. 
be  some,  but  no  insuperable,  difficulty  in  ascertaining  the 
exact  value  of  the  beneficial  interest  given  to  Sarahy  and 
consequently,  the  exact  value  of  that  which  is  due  to  the 
Plaintiffs ;  but  I  must  declare  them  to  be  entitled,  under 
the  settlement  and  the  will,  to  recefve  out  of  the  assets 
of  the  testator  a  sum  or  value  equal  to  the  value  of  the 
beneficial  ^interest  given  to  Sarah  by  the  will.     Order 
the  usual  accounts  to  be  taken,  and  direct  the  Master, 
having  regard  to  the  charge  of  debts,  including  that  due 
to  the  Plaintiffii  (taking  that  to  be  equal  to  the  beneficial 
interest  given  to  Sarah)^  to  ascertain  the  value  of  the 
beneficial  interest  given  to  EUzabeth. 


HOPE  r.  HOPE. 


Manh  U,  13. 


npHE  testator,  Henry  Philip  Hope,  by  his  will,  dated  Distinction 
-*■    in  Febniary  1839,  made  his  three  nephews,  Adrian  J!®'!]?®"  f  V,. 


reeling  an  »• 


Hope,  Hemy  Hope,  and  Alexander  Hope,  his  residuary  sue  and  giving 
I  liberty  to 

legatees.  5  ring  an  action 

at  law  to  try 

The  first  of  the  above  suits  was  instituted  by  AdriaPi  J^^^j  f£^^^^ 

for  the  general  administration  of  the  estate.    The  second,  case,  appHca- 

suit  was  instituted  by  Alexander,  claiming  specifically  Jri^JimugtbT' 

under  an  alleged  deed  of  gift  executed  by  the  testator,  made  in  this 

and  dated  the  9th  of  April  1838,  a  very  valuable  col-  all  the  pro- 
lection  feedings  at 
law  will  be 
examined  ;  but  in  the  latter,  application  for  a  new  trial  must  be  made  to  the  Court 
of  law,  and  this  Court  will  look  merely  to  the  result  of  the  action.     In  the  latter 
case  also,  if  there  has  been  a  miscarriage  at  law,  relief,  if  any,  cannot  be  obtained, 
upon  the  case  coming  on  upon  the  equity  reserved,  without  a  petition. 

Vol.  X»  Qq 
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1847*  lection  of  diamonds  and  gems  contained  in  a  cabinet  and 
in  the  possession  of  the  testator  at  his  death.  The 
third  suit  was  instituted  by  Henry^  claiming  the  same 
collection,  under  a  deed  dated  the  19th  of  May  1821. 
Opposed  to  these  claims  Adrian  Hope  insisted,  that  the 
collection  formed  part  of  the  residuary  estate.  Some 
questions,  also,  arose  as  to  the  different  classes  of  jewels 
contained  in  the  cabinet.  Of  these  some  were  said  to 
have  been  purchased  after  the  respective  dates  of  the 
two  deeds,  and  others  not  to  have  been  actually  in  the 
cabinet  at  the  date  of  the  last  deed,  but  to  have  been 
in  the  hands  of  a  jeweller,  Mr.  Bram  Haiz^  for  a  par* 
ticular  purpose. 

Evidence  was  entered  into  in  the  causes  to  prove  the 
rights  of  the  parties,  and  to  specify  the  particular  jewels  ; 
but  when  the  causes  came  on  for  hearing,  upon  the 
Sdoi  August  1846,  the  further  hearing  was  adjourned 
for  twelve  months,  with  a  view  to  try  the  legal  right  of 
Alexander  Hope.  Liberty  was  given  to  him  to  bring  such 
action  as  he  should  be  advised  against  the  executors,  and 
which  was  to  be  defended  by  Adrian  Hope ;  and  the 
Defendants  in  the  action  were  ordered  to  admit  posses- 
sion, demand  and  refusal  to  deliver  up  the  articles. 

Alexander  Hope  accordingly  brought  his  action  of 
trover  in  the  Queen's  Bench  against  the  executors,  de- 
claring in  the  usual  indefinite  form.  No  particulars  of 
demand  had  been  required  by  the  Defendants,  and  no 
specification  of  the  particular  jewels  claimed  had  been 
made,  other  than  the  general  claim  usual  in  actions  of 
trover  of  certain  diamonds,  rubies,  &c. 

The  cause  was  tried  before  Lord  Denman^  and,  the 

deed  being  proved,  he  left  two  questions  to  the  jury, 

rst,  whether  the  testator  intended  the  deed  to  operate 

immediately ; 
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immediately;  and,  secondly,  whether  certain  alterations        1847. 
in  the  deed  existed  at  the  time  of  its  execution.     The 
jury  found  in  the  affirmative,  and  the  verdict  was  en- 
tered for  the  Plaintiff  for  40,000/.,  the  sum  at  which  the 
damages  had  been  laid  in  the  declaration. 

In  Michaelmas  Term  18479  the  Defendants  in  the 
action  obtained  a  rule  nisi  for  a  new  trial,  on  this 
ground :  —  ihat  the  verdict  "ooas  against  the  evidence ; 
but  the  Court,  on  argument,  refused  a  new  trial  on 
the  ground  suggested ;  and,  in  giving  judgment,  Lord 
Denman  observed,  ^^  We  paused,  however,  on  account 
of  formidable  objections  in  point  of  law,  which  were 
folly  discussed  in  the  argument  on  the  rule  nisi  for  a 
new  trial.  First,  whether  the  instrument  can  be  con- 
strued as  conveying  any  thing ;  and,  secondly,  whether 
it  is  not  a  will,  and  so  ill-executed,  because  attested  by 
one  witness  only.  But  the  rule  was  obtained  on  the 
ground  of  the  verdict  being  against  the  evidence ;  and, 
these  two  objections  clearly  relating  to  matter  of  law, 
whatever  their  value  may  be,  we  feel  it  to  be  impossible 
to  deprive  the  Plaintiff  of  his  verdict,  by  making  the 
present  rule  absolute,  which  is  grounded  on  a  supposed 
mistake  of  the  jury.  The  points  of  law  might  have  been 
effectually  raised  and  placed  in  a  course  of  judicial  de- 
cision by  exceptions  taken  at  the  trial,  or  the  opinion  of 
this  Court  might  have  been  obtained  on  them  by  the 
motion  for  a  new  trial,  if  grounded  on  misdirection. 
But  neither  of  these  measures  having  been  adopted,  and 
this  rule  alone  being  before  us,  we  have  nothing  to  do 
but  to  dispose  of  it'' 

The  causes  now  came  on  for  hearing  upon  the  equity 
reserved. 

Q?2  Mr. 
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T847.  Mr.  Tinney^  Mr.  Llwfd  and  Mr.  W.  H.  Clarke  for  Alex^ 

^^^^^""^     ««&/•  /fop^.     The  verdict  at  law  has  finally  determined 

V,  the  validity  of  the  deed  of  18S8.     The  Defendant  in  the 

"^^^*  action  took  no  steps  to  obtain  a  specification  of  the  par** 
ticular  jewels  claimed^  by  requiring  a  particular  of  the 
Plainti£P's  demand ;  but  there  is  sufiicient  proof  in  the 
causes  of  the  contents  of  the  cabinet.  Subject,  therefore, 
to  any  claim  to  be  substantiated  by  Henry  Hqpey  Alex* 
ander  Hope  is  entitled  to  a  decree  for  the  delivery  to  him 
of  the  jewels  in  the  cabinet,  except  those  placed  there 
after  the  9th  oi  April  1838. 

Mr.  James  Parker^  Mr.  Gardiner^  and  Mr.  Merivalef 
for  Adrian  Hope.  Much  more  is  now  asked  on  behalf 
of  Alexander  Hope  than  the  verdict  entitles  him  to. 
There  has  been  a  miscarriage  in  the  proceeding  at  law. 
If  this  Court  intended  that  the  whole  legal  right  should 
be  there  determined,  it  has  not  as  yet  been  fully  and 
properly  determined. 

The  Jury  were  told,  that  they  had  nothing  to  do  with 
the  questions  of  law  arising  upon  the  deed,  and  had 
merely  to  consider  the  two  matters  of  fact ;  and  when 
the  case  afterwards  came  before  the  Court  of  Queen's 
Bench,  it  was  stated  by  the  Court,  that  there  were  some 
very  important  questions  of  law  left  open  and  undecided, 
and,  in  particular,  whether  the  instrument  conveyed  any 
thing ;  and,  secondly^  whether  it  was  not  in  reality  a 
will  insufficiently  attested.  These  matters  ought  to  be 
first  determined,  and  the  Court  will  not  bind  the  parties' 
rights  by  this  insufficient  proceeding.  In  cases  where 
an  ejectment  is  brought  by  leave  of  the  Court,  the 
party  is  never  held  bound  by  one  trial.  [The  Master 
of  the  Rolls.  That  is  because  at  law  the  determina- 
tion in  an  action  of  ejectment  does  not  bind  the  right*! 

Again. 
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Again.    The  judgment  in  trover  only  determined  the        1847* 
right  as  to  some  jewels ;  but  it  did  not  decide  what 
jewels  passed,  or  what  were  in  the  cabinet,  at  the  date 
of  the  deed  of  1 838. 

Neither  the  Jury  nor  the  Court  of  Queen's  Bench 
have  exercised  their  judgment  upon  these  matters: 
they  must,  therefore,  be  determined  by  some  proper  pro- 
ceeding before  Alexander  Hope  can  be  entitled  to  what 
he  asks.  They  cited  Harmoodv*  Oglander(a),  Geash 
V.  Barber  (ft),  Curtis  v.  Curtis,  (c) 

Mr.  Turner,  Mr.  John  Baily^  and  Mr.  Adams,  for 
Henry  Hope. 

Mr.  Kifldersley  for  the  executors. 

Mr.  Tinnei/  in  reply. 

Pending  the  discussion,  the  following  observations,  in 
substance,  fell  from 

* 
The  Master  of  the  Rolls. 

I  have  been  much  surprised  at  the  argument  which 
has  been  used. 

At  the  hearing  of  these  causes,  liberty  was  given  to 
Alexander  Hope  to  bring  any  action  at  law  he  might 
be  advised,  to  try  his  legal  right,  and  the  Court  reserved 
the  equity  of  the  case.  An  action  of  trover  was  brought 
by  him ;  it  has  been  tried,  and  a  new  trial  has  been  re- 
fused. It  would  therefore  appear,  that  his  legal  right 
has  been  so  far  established. 

The 

{a)  6  r«.  199.  (c)  2  Bro.  C.  C.  620. 

(&)  2  Bro,  C.  C,  61.  and  note.  % 
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1847.  The  parties  have  wholly  misconceived  the  nature  of 

the  proceedings  when  they  think  that  this  Court  can, 
upon  this  occasion,  look  into  the  proceedings  at  law, 
further  than  the  result  of  the  action.  Using  the  words 
of  Lord  Alvanley  on  the  subject,  '<  I  am  not  at  liberty 
to  consider  what  passed  at  Nisi  Prius."  {a) 

The  proceeding  in  an  action  brought  with  leave  of 
the  Court  is  entirely  distinct  from  the  proceeding  on  an 
issue  directed  to  satisfy  its  conscience.  In  case  of  an 
action,  an  application  for  a  new  trial  is  made  to  the 
Court  of  law ;  but  where  an  issue  is  directed  by  this 
Court,  the  application  is  made  here.  (6)  The  Court  in 
the  latter  instance  takes  upon  itself  to  examine  the  whole 
of  the  proceedings  at  law,  and,  if  it  finds  that  there  has 
been  any  error  or  miscarriage  in  the  proceedings,  or 
any  other  sufficient  foundation  for  such  a  course,  directs 
a  new  trial  to  take  place. 

Here  Adrian  Hope  had  every  legal  defence  open  to 
him  on  the  trial,  and  if  any  error  or  irregularity  took 
place,  he  might  have  tendered  a  bill  of  exceptions,  or 
have  moved  for  a  new  trial  on  those  grounds;  but 
if  he  neglected  to  do  so,  and  thus  lost  the  oppor- 
tunity at  law,  I  cannot  take  upon  myself  to  consider 
the  regularity  of  the  legal  proceedings  upon  the  con- 
sideration of  the  equity  reserved.  Lord  Eldon  said,  that 
^<  if  this  Court  thinks  proper  to  consider  the  case  upon 
the  record  as  fit  to  be  governed  by  the  result  of  a 
trial,  the  review  or  propriety  of  which  belongs  to  a 

•  

Court  of  law,  the  opinion  of  a  Court  of  law  is  sought 
in  such  a  form,  that  it  is  regarded  as  conclusive,  whether 
the  judgment  is   obtained  upon  a  verdict,  or  in  any 

other 

(a)  See  Severn  ▼.  Praed,  2         (b)  See  Ex  parte  JBLaismgUmy 
Vei.  juD.  p.  522.  Sir  G.  Coop.  96. 
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other  shape;  but  upon  an  issue  directed,  this  Court  re-        3 847. 
serves  to  itself  the  review  of  all  that  passes  at  law."  (a) 

I  do  not  say  that,  in  this  case,  the  party  is  precluded 
from  relief  if  th6  occasion  requires  it;  I  will  not  say 
that  he  is  precluded  from  a  rehearing  of  the  original 
decree,  or  from  correcting  any  misconception  or  error 
by  a  proper  proceeding  for  that  purpose ;  but  I  can* 
not  think  that,  upon  this  occasion,  he  can  proceed  on 
the  ground  that  the  decision  in  the  action,  so  far  as  it 
goes,  is  not,  as  to  the  legal  right,  final. 

In  Hdworthy  v.  Mortlock(b\  a  bill  had  been  re- 
tained with  liberty  for  the  Defendants  to  sue  the 
Plaintiff  at  law  on  twelve  bills  of  exchange  or  any  of 
them,  and  the  Defendant,  being  advised  to  pick  out  so 
many  of  the  bills  as  would  just  cover  the  demand, 
declared  on  five  of  the  bills,  and  a  receipt  was  found 
indorsed  on  one  of  the  bills  for  450/L,  and  the  Jury  had 
found  for  the  Defendant  in  the  action.  On  further  direc- 
tions, the  Plaintiff  in  the  action  sought  to  be  relieved  from 
his  inadvertence,  and  asked  for  liberty  to  go  before  the 
Master  to  prove,  that,  in  fact,  the  fifth  bill  was  not  satis- 
fied, and  to  explain  the  receipt  being  indorsed  on  it; 
but  this  was  refused  by  the  Master  of  the  Rolls,  and 
afterwards  by  Lord  Thurlaw^  who  said,  "  the  Defendants 
are  not  entitled  to  any  relief  in  respect  of  the  verdict 
against  them  on  the  450/.  bill :  first,  because  if,  in  the 
course  of  an  action  brought  under  the  direction  of  the 
Court,  the  mode  is  misconceived,  the  party  should  apply 
by  petition  to  enable  the  Court  to  do  perfect  justice.  But 
no  petition  has  been  preferred.  They  submit  to  the 
record,  and  set  down  the  cause  for  further  direction. 

And, 

(a)  BooUe  y.BltmdeU,  19  Vetey,         (b)  1  C<Mr,  p.  143. 
p.  500. 

Q?4 
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1847«        And,  thereforci  without  any  suggestion  on  record,  it  can« 
not  be  admitted." 

If  there  has  been  an  entire  miscarriage,  I  will  not 
preclude  the  party  from  any  proceedings  he  may  be 
advised  to  take  to  obtain  relief;  but  I  do  not  give  him 
any  encouragement,  (a) 


The  causes  stood  over,  but  no  petition  was  presented 
for  the  purpose  suggested.  Liberty  was  then  given  to 
Hniry  Hope  to  bring  an  action  to  try  the  validity  of  the 
deed  of  3%  1821.  (i) 

(a)  See  the  next  case  of  ^m^A      December  1848,  when  a  verdict 
V.  The  Eari  of  Effingham,  was  given  in  fiivoar  of  the  deed 

(6)  The  action  was  tried  in     of  1881. 
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1847. 


SMITH  V.  THE  EARL  OF  EFFINGHAM.  ^^^  !•  8. 

A    REPORT  of  this  case  on  the  original  hearing  will  J^'hL*^ 
-^^"  be  bund  in  a  former  volume  (a),  where  it  appears,  affirmed  by 
that,  in  1817,  ^v.  Primrose^  being  tenant  for  life  of  free-  chancellor 

hold  ^^  application 

(a)  7  Beavan,  357.  <»»  ^  «^«» 

except  before 

the  Lord  Chancellor,  for  a  rehearing  for  the  purpose  of  obtaining  directions  different 

from  those  already  giyen. 

Principles  and  practice,  in  a  case  where  the  Plaintiffs  relief  in  equity  is  dependent 
upon  his  previously  establishing  his  legal  right. 

The  Plaintiff  claimed  to  be  an  incumbrancer  on  certain  real  estates,  and  there 
being  outstanding  terms  he  filed  his  bill  against  the  other  parties  interested  in  the 
property,  to  make  his  security  available.  By  the  decree,  the  bill  was  retained  for 
twdve  months,  with  liberty  to  the  Plaintiff  to  proceed  at  law  touching  the  matters 
in  question  in  the  cause,  and  the  Defendants  were  restrained  from  setting  up  the 
outstanding  terms,  and  from  pleading  the  statute  of  limitations.  The  Plaintiff 
brought  an  action  of  ejectment,  which  was  defended  by  one  of  the  Defendants,  and 
also  by  the  occupying  tenants  ;  the  latter,  not  being  parties  to  the  suit,  set  up 
the  outstanding  terms  and  the  statute  of  limitations,  and  thus  defeated  the  Plaintiff 
in  the  action.  The  Plaintiff  then  filed  a  supplemental  bill,  detailing  what  had 
taken  place  at  law,  and  pra^ng  to  be  let  into  iK>ssessiou,  and  that  on  any  new  trial 
the  Defendants  mi^ht  admit  that  the  Plaintiff's  title  accrued  within  twenty  years. 
Afterwards,  the  original  decree  was  affirmed  by  the  Lord  Chancellor.  The  supple* 
mental  bill  was  brought  on  for  hearing  before  the  Master  of  the  Rolls.  Held,  that 
the  proceeding  was  irregular,  and  the  supplemental  bill  was  dismissed  with  costs. 

If,  at  the  hearing  of  a  cause  in  equity,  it  appears  that  the  Plaintiff  has,  or  may 
have,  some  equity,  which  cannot  be  satisfactorily  established,  unless  he  first  es- 
tablishes a  lef^  right,  in  a  legal  manner,  the  Court  delays  the  decision  upon  the 
equity  until  the  le^l  right  is  established,  and  retains  the  bill  for  a  limited  period,  in 
order  that  the  Plaintiff  may,  in  the  meantime,  have  an  opportunity  of  establishing 
his  legal  right  at  law,  giving,  at  the  same  time,  such  special  directions  as  may  be 
thought  necessary,  either  for  the  purpose  of  removing  impediments  to  the  trial  of 
the  l^al  right,  or  saving  expense  by  ordering  the  admission  of  undisputed  facts. 

But,  subject  to  such  directions,  the  Plaintiff  is  to  establish  his  right  at  law  ac- 
cording to  legal  forms,  and  this  Court  does  not  consider  what  passes  at  Nisi  Priut, 
or  interfere  with  the  trial  or  any  of  the  incidents  attending  it. 

After  the  case  is  determined  at  law,  the  re^lar  course  is,  to  set  down  the  cause 
in  eauity  to  be  heard,  as  it  is  said,  on  the  equity  reserved,  and  on  the  hearing  the 
result  of  the  proceeding  at  law  is  ordinarily  held  to  be  conclusive.  No  direction 
for  a  new  trial  is  to  be  given  here. 

The  Court,  however,  does  not  reject  or  abandon  all  attention  to  the  proceedings 
at  law.  On  a  proper  application  made  for  the  purpose,  shewing  that  the  proceedings 
were  such,  that  the  real  question  between  the  parties  could  not  be  tricKi,  that  the 
directions  given  by  the  Court  were  not  obeyed,  so  that  the  verdict  at  law  was  ob* 
tained  by  means  of  a  contempt  of  this  Court,  or  that  the  decree  giving  leave  to 
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1847. 
Smith. 

V. 

The  Earl  of 
Effingham. 

bring  the 
action  did  not 
contain  some 
directions,  for 
want  of  which 
the  Question 
could  not  be 
tried  in  the 
action  which 
was  brought, 
the  matter 
may  be  con- 
sidered.   In 
some  cases, 
relief  may  be 
given  by  re- 
taining the 
bill  for  a 
longer  time,  in 
order  to  allow 
a  new  legal 
proceeding  to 
be  brought ; 
in  other  cases 
it  may  be 
necessary  to 
rehear  the 
cause,  for  the 
purpose  of 
procuring 
other  direc- 
tions to  be 
inserted  in 
the  decree. 


hold  estates,  subject  to  long  outstanding  terms,  granted 
a  personal  annuity  to  the  PlamtilF  Dudgeon,  who  after- 
wards assigned  it  to  the  PlaintifFiSmfM.  This  annuity  was 
secured  by  warrant  of  attorney,  on  which  judgment  was 
forthwith  entered  up  and  docketed.  Afterwards,  in  1818 
and  1819,  Mr.  iVtmros^  created  other  incumbrances,  two 
of  which  were  by  demises  of  the  estate.  The  Plaintiff 
did  not  sue  out  any  elegit  till  1822,  when  he  did  so. 
The  inquisition  being  duly  returned,  he  commenced 
an  action  of  ejectment,  which  he  discontinued,  in  con- 
sequence of  the  outstanding  terms.  In  a  suit  to  which 
the  Plaintiff  was  no  party,  the  priorities  of  the  other 
incumbrancers  were  declared.  The  Plaintiff,  within 
twenty  years  from  the  last  payment  of  the  annuity,  filed 
his  bill  against  all  the  other  parties,  to  have  it  declared 
that  he  was  entitled  to  stand  as  first  incumbrancer  ;  that 
the  decree,  &c.,  might  be  altered,  or  that  the  Plaintiff 
might  be  at  liberty  to  proceed  at  law,  and  that  the  De- 
fendants might  be  restrained  from  setting  up  the  terms. 
One  of  the  defences  was,  that  the  Plaintiff's  annuity  was 
usurious.  The  Court  held,  that  the  Plaintiff  was  not 
barred  by  the  proceedings  in  the  other  suit ;  and,  by  the 
decree  made  on  the  hearing  of  the  cause,  upon  the  Ist 
of  May  1844,  it  was  ordered,  that  the  Plaintifi^s  bUl 
should  be  retained  for  twelve  months,  with  liberty  for 
the  Plaintiffs,  or  either  of  them,  in  the  mean  time,  to 
proceed  at  law  touching  the  matters  in  question  in  the 
cause,  as  they  should  be  advised.  And  the  Defend- 
ants were  restrained  from  setting  up,  in  their  defence 
against  any  such  action,  the  outstanding  terms  in  the 
pleadings  mentioned,  or  either  of  them,  and  from  plead- 
ing the  Statute  of  Limitations.  The  decree  was  after- 
wards affirmed  by  Lord  Lyndhurst. 


The  Plaintiffs,  pursuant  to  the  leave  given,  brough 
their  action  of  ejectment  to  recover  possession  of  the 

estate 
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estate  in  qaestion,  which  was  defended  by  several  per- 
sons in  possession  or  occupation  of  those  lands  upon 
which  the  Plaintiff  claimed  to  be  first  incumbrancer, 
viz.  by  Gardiner  Chapmath  who  was  a  Defendant  to  the 
bill  in  equity,  and  by  WiUiam  Martin  and  others,  who 
were  occupying  tenants,  but  not  parties  to  the  suit  in 
equity. 


1847. 


Smith 

9. 

The  Earl  of 
Effingham. 


The  action  was  tried  at  Norwich  on  the  2nd  of 
August^  ISi^,  when  WiUiam  Martin  and  the  occupying 
tenants  who  were  not  parties  to  the  cause  in  equity, 
set  up  the  outstanding  term,  and  insisted  on  the  Statute 
of  Limitations.  In  consequence  of  this,  they  obtained 
a  verdict  in  their  favour ;  but]  a  verdict  was  given  for 
the  Plaintiff  as  against  Gardiner  ChapTnan^  with  liberty 
for  him  to  move  the  Court  of  Exchequer,  on  certain 
objections  taken  by  him  and  overruled  by  Baron  Alder^ 
son^  before  whom  the  action  was  tried. 


On  the  11th  of  November  184>4,  a  motion  was  made 
in  the  Court  of  Exchequer,  on  the  behalf  of  Gardiner 
Chapman^  for  a  new  trial,  and  a  rule  nisi  was  granted. 

Pending  the  proceedings  at  law.  Dudgeon^  one  of  the 
Plaintiffs,  died ;  and  before  the  rule  nisi  for  a  new  trial 
was  disposed  of,  —  viz.,  on  the  7th  Decembe?'  1844, — 
the  Plaintiff  Smith  filed  a  long  bill  of  revivor  and  sup- 
plement, setting  out  the  whole  proceedings  in  the  action 
and  in  the  subsequent  application  to  the  Court,  and  con- 
taining a  detailed  statement  of  the  arguments  of  counsel 
and  the  observations  of  the  learned  Judges  on  the  ap- 
plication for  a  new  trial  The  bill  prayed,  upon  the 
supplemental  matter,  for  so  much  of  the  relief  prayed  by 
the  original  bill  as  was  not  waived  at  the  hearing,  and 
that  the  Plaintiff  might  be  let  into  possession  of  the  lands 
in  question,  and  that  the  rents  accrued  due  since  the 

2nd 
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2nd  oi  August  1844  might  be  accounted  for;  and  that 
on  any  new  trial  of  the  action,  Chapman  might  be  or* 
dered  to  admit  that  DudgeorCs  title  accrued  to  him 
within  twenty  years  next  before  the  commencement  of 
the  action  and  for  other  relief. 

Very  soon  after  the  bill  was  filed,  the  rule  ntsi  for  a 
new  trial  was  discharged.  The  bill  was  afterwards 
amended,  and  answers  were  got  in. 

In  the  mean  time,  the  original  decree,  under  which 
the  Plaintiff  had  leave  to  bring  his  action,  was  reheard 
before  the  Lord  Chancellor,  who,  on  the  6th  of  July 
1 846,  affirmed  it. 

The  two  causes  were  now  brought  on  for  hearing. 

Mr.  Willcock  and  Mr.  Gifard  for  the  Plaintiff.  The 
object  of  the  proceedings  at  law  has  failed  by  the  mis- 
conduct of  the  Defendants,  who,  instead  of  defending 
the  action  of  ejectment  themselves,  put  forward  their 
tenants  to  defeat  the  proceedings  by  setting  up  those 
legal  obstacles  which  the  Defendants  were  forbidden 
expressly  to  avail  themselves  of.  The  Plaintiff's  right, 
however,  has  been  established  by  the  verdict  against 
Chapman^  and  he  is  either  entitled  to  immediate  relief^ 
or  to  have  the  right  tried  in  a  mode  wliich  will  pre- 
vent the  Defendants  availing  themselves  of  these  un- 
equitable defences. 

The  new  matters  now  stated  have  arisen  since  the 
decree,  and  have  therefore  been  properly  brought  for- 
ward by  supplemental  bill :  Usborne  v.  Baker  {a) ;  Mor^ 
ris  V.  Ellis  (i) ;   The  Marquis  of  Waterford  v.  Knight  (c), 

Pinkus 

(a)  2  Mad.  379.  (  c)  3  CL  ^  rm.  270. 

(b)  13  Sitnontt  1. 
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Pinkus  V.  Peters,  (a)     The  Defendants  ought  to  have        184-7« 
an  opportunity  to  cross  examine  the  Plaintiff's  witnesses,        s^i^th^ 
and  to  compel  persons  to  give  evidence  in  support  of  v. 

their  case.     The  Plaintiff  would  not  therefore   have  Eitkikgham. 
been  right  if  he  had  proceeded  by  petition* 

But  even  if  the  proceeding  by  supplemental  bill  be  ir- 
regular, and  a  petition  were  considered  the  proper  mode 
of  bringing  the  new  matter  before  the  Court,  as  was  said 
in  HdiDortky  v.  Mortlock  (i),  still  relief  ought  not  to  be 
refused :  but  it  will  become  a  mere  question  of  costs. 
Davies  v.  Williams  [c).  Again  the  objection  is  of  that 
technical  nature  that  it  ought  to  have  been  taken  at  the 
commencement  of  the  suit  by  demurrer,  and  cannot, 
like  multifariousness^  be  taken  advantage  of  at  the 
hearing. 

The  Master  of  the  Rolls. 

We  will  proceed  with  this  to-morrow;  but  I  am 
anxious  to  ascertain  whether  this  is  the  regular  course 
of  proceeding*  If  a  bill  is  retained  with  a  view  to  pro* 
ceedings  being  had  at  law,  the  Court  reserves  the  equity 
of  the  case  to  be  considered  in  connection  with  the  legal 
right  to  be  established  by  legal  proceedings.  Here  there 
have  been  legal  proceedings ;  but  the  case  is  not  brought 
on  simply  upon  the  equity  reserved,  but  on  the  equity 
reserved,  and  a  new  equity  contained  in  a  new  bill. 
Such  a  proceeding  is  new  to  me,  and  I  shall  be  glad  to 
be  assisted  with  authority.  In  the  recent  case  of  Hope 
V.  Hope  (d)  it  was  assumed,  that  where  liberty  had  been 
given  to  bring  an  action  to  establish  a  legal  right,  it  was 
like  the  case  of  an  issue  to  satisfy  the  conscience  of  the 
Court,  and  that  if  every  thing  did  not  take  place  satis- 
factorily, 

(a)  5  Beavan,  253.  (c)  I  lemons,  5, 

(6)  1  Cw,  14K  (d)  Ante,  p.  581. 
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1847.        iactorily,  this  Court  could  grant  a  new  trial;  but  it  was 
^^^'^^^     found  that  this  Court  could  do  no  such  thing. 


V, 


EwiSam.  Mr.  a  R  Cooper  and  Mr.  J.  A.  Cooke,  for  the  De- 
fendant Browne,  submitted  that  the  supplemental  bill 
was  irregular  and  improper ;  that  the  Plaintiff  had,  by 
the  decree,  obtained  liberty  generally  to  proceed  at  law, 
and  was  not  therefore  obliged  to  proceed  by  ejectment, 
but  might  have  sued  on  his  judgment ;  and  that  when  he 
found  the  possession  defended  by  the  tenants,  who  had 
not  been  restrained  from  setting  up  the  terms  or  the 
Statute  of  Limitations,  he  ought  to  have  applied  forth- 
with to  the  Court  by  petition  for  proper  directions.  They 
cited  2  Siarkie  on  Evidence,  110.,  S  &  4  ^.  4.  c.  27. 
5.  2.,  and  Adams  on  Ejectment,  32.  (a),  2  Dan.  Pr. 
765.  (i),  Bayley  v.  Morris,  (r) 

Mr-  JB.  Parry,  Mr.Kenyon,  Mr.  Turner,  Mr.  Cory,  and 
Mr.  Ijovat  for  other  Defendants,  cited  Hodson  v.  Ballad) 
to  shew  that  the  province  of  a  supplemental  bill  in  aid 
of  a  decree  was  to  carry  it  out,  but  that  if  it  sought  to 
alter  it,  the  leave  of  the  Court  ought  to  be  obtained  for 
filing  it. 

Mr.  WiUcock  in  reply,  cited,  in  addition,  Bayley  v. 
Morris  (e),  where  an  ejectment  was  ordered  to  be  brought, 
and  the  Plaintiff  having  been  non-suited  (the  estate 
being  equitable),  the  Court,  on  petition,  directed  an 
issue ;  and  Woodley  v.  Johnson  (g),  where,  an  issue 
having  been  directed,  and  the  point  had,  by  consent, 
been  decided  by  arbitrators.  Sir  A.  Hart  said,  that  if 
the  award  was  quarrelled  with  on  the  ground  of  cor- 
ruption 

(a)  3d  ed.  (d)  1  PhU&pi,  177. 

lb)  iBt  ed.  (e)  4  Ve$.  788.  : 

\c)  4  Vei.  788.  ^      (g)  1  Moiknf,  394. 
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ruption  of  the  arbitrators,  perhaps  the  facts  might  be 

brought  before  the  Coart  by  supplemental  bill.    Neate 

V.  The  '  Duke  of  Marlborough  (a)  was  also  cited,  as  to  v. 

the  elegit,  and  Milner  v.  Lord  Harewood  (A),  Brophy  v.    JJ^jIf^HA^ 

Holmes  (c),  Bampton  y*  Birchall  (^),  and  Hope  v.  Hope  {e) 

were  also  refen*ed  to. 

The  Master  of  the  Rolls. 

I  will  look  at  the  papers  and  the  authorities,  of  which 
there  are  more  than  have  been  cited. 

It  has  been  a  matter  of  no  small  surprise  to  me,  on 
this  and  in  a  former  case  of  Hope  v.  Hope^  to  find  that  so 
much  misconception  exists  as  to  the  nature  of  proceed- 
ings of  this  kind  ;  that  is,  when  the  Court  gives  liberty  to 
a  PlaintiiF  to  proceed  at  law.  I  apprehend  that  when,  at 
the  hearing  of  a  cause,  it  appears  that  the  Plaintiff  has 
not  or  cannot  establish  his  right  to  relief  without  first 
establishing  his  right  at  law  in  a  legal  manner,  this 
Court  postpones  its  decision  upon  the  equity  until  the 
legal  right  has  been  established,  and  it  retains  the  bill  for 
the  purpose  of  enabling  the  Plaintiff  to  proceed  by 
regular  proceedings  at  law  to  establish  his  right  there 
in  the  way  he  best  can.  It  may  happen,  that  though 
the  Plaintiff  may  not  be  then  entitled  to  all  the  equity 
he  claims,  yet  he  may  be  entitled  to  the  extent  of  having 
some  direction  given  by  the  Court  which  may  facilitate 
the  proceedings  at  law,  or  prevent  the  Defendant  from 
setting  up  defences  there  which  may  defeat  the  trial  of 
the  question.  In  such  cases  special  directions  are  given, 
but,  subject  to  such  directions,  the  Plaintiff  is  to  establish 
his  right  at  law  in  the  ordinary  way ;  and  this  Court, 

prima 

(a)  3  MyL  ^  Cr.  p.  417.  [d)  5  Beavan,  330. 

lb)  17  Fc$.  144.  (e)  Anii,  p.  581. 

(c)  S  MoU.  1. 
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1 847.       pf'imd  Jacie^  has  nothing  whatever  to  do  with  the  pro- 

^■^P^^**^*^     ceedings  of  the  parties  at  law.     The  general  and  esta- 

r.  blished  rule  is,  that  the  PlaintifF  must  establish  his  right 

Effingham  *^  '*^  according  to  the  rules  of  law,  the  trial  is  con- 
ducted by  the  rules  of  law,  and  applications  for  a  new 
trial  are  to  be  made  to  the  Court  of  law,  for,  in  such 
cases,  this  Court  does  not  interfere  iA  any  questions  re- 
served at  the  trial,  nor  give  directions  for  a  new  trial. 

This  Court,  however,  does  not  wholly  abandon  its 
controul  over  the  proceedings.  It  may  happen,  from 
misconception  or  otherwise,  that  the  proceedings  at  law 
are  of  such  a  nature,  that  the  real  question  cannot  be 
tried  between  the  parties.  In  such  a  case,  I  apprehend, 
that  when  the  difficulty  is  discovered,  it  is  the  duty  of 
the  party  either  to  apply  to  the  Court,  or  to  rehear  the 
cause  for  the  purpose  of  obtaining  such  further  direc- 
tions as  may  be  necessary.  The  object  of  the  proceed- 
ings at  law  is  to  enable  the  PlaintifF  to  try  the  question ; 
and  if  the  proceedings  are  such  that  the  question  can- 
not be  tried,  the  Court  may  so  far  attend  to  the  pro- 
ceedings at  law  as  to  give  such  directions  as  may  be 
necessary  to  make  them  effectual ;  but,  as  Lord  Alvanley 
said  (a),  '*  I  am  not  at  liberty  to  consider  what  passed 
at  Nisi  PriuSj  nor  can  I  suppose  a  man  got  a  verdict 
who  had  no  right  to  it." 

When  the  Court  retains  a  bill  giving  the  Plaintiff 
liberty  to  adopt  such  proceedings  at  law  as  he  may  be 
advised  within  a  certain  time,  it  is  usually  directed 
that  if  the  Plaintiff  does  not  proceed  at  law,  and  pro- 
ceed to  trial  within  the  time,  the  bill  is  to  be  dismissed 
with  costs.  It  may  happen  that  the  trial  cannot  be  had 
within  the  time  specified,  or  there  may  be  a  motion 
pending  in  the  Court  of  law  for  a  new  trial.    In  such 

casi^ 
(a)  2  Ttft.  juu.  522. 
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cases  application  must  be  made  h?re  to  retain  the  bill. 
But  where  the  proceedings  at  law  are  ended,  this 
Court  considers  itself  bound  by  the  conclusion  at  law ; 
and  on  the  equity  reserved,  the  Court,  taking  the  facts 
appearing  by  the  proofs  in  the  cause  together  with  the 
result  of  the  trial,  decides  whether  the  Plaintiff  is 
entitled  to  the  particular  relief  asked,  or  to  any  other, 
and  what,  relief. 


1847. 


Smith 

V, 

The  Earl  of 
Effimghau, 


What  has  happened  here?  There  is  a  decree  in  the 
name  of  the  Lord  Chancellor,  which  is  not  to  be  affected 
by  any  thing  I  can  say.  It  retains  the  bill  for  a  year, 
in  order  that  any  proceedings  which  the  Plaintiffs  may 
think  fit  may  be  adopted,  and  if  not  taken  within 
that  time,  the  bill  is  to  be  dismissed.  It  restrains  the 
Defendants  from  setting  up  outstanding  terms  or  the 
Statute  of  Limitations.  The  matter  comes  on,  but 
not  in  such  a  shape  as  to  entitle  the  Plaintiff,  on  the 
equity  reserved,  to  the  relief  he  asks  on  the  facts  proved 
at  the  hearing,  in  connection  with  the  result  of  the  pro- 
ceedings at  law ;  for  there  was  a  verdict  in  his  favour 
as  to  one,  and  against  him  as  to  the  other  Defendants. 
But  a  supplemental  bill  has  been  filed  for  the  purpose  of 
obtaining  the  same  relief  as  is  asked  by  the  original  bill, 
that  the  Plaintiff  may  be  let  into  possession,  and  for  a 
new  trial.  Is  such  a  proceeding  regular  ?  I  have  two  or 
three  times  adverted  to  the  analogy  of  cases  of  de- 
murrer. If  a  suit  abates  before  a  demurrer  has  been 
disposed  of,  the  Plaintiff  cannot  file  a  supplemental  bill 
in  support  of  the  equity  of  the  original  bill.  He  must 
file  a  common  bill  of  revivor,  and  take  the  demurrer  as 
it  was  at  the  time  ot  the  abatement,  {a) 


When  the  equity  is  reserved,  the  case  is  ultimately 

determined 

(a)  Bampton  v.  BirckaU,  5  Beaton^  330. 

Vol.  X,  Rr 
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1847.  determined  on  the  proofs  in  the  suit,  and  the  result  of 

^^^^^'^  the  particular  trial ;  and  it  is  seen  whether  these  together 

V.  entitle  the  Plaintiff  to  equitable  relief,  and  what  I  desire 

The  Earl  of  ^  ^^^^^  jg^  ^^^^  authority  there  is  for  bringing  forward 

uFFINGHAM*  %      i»  i»    c        •  i_ 

by  supplemental  bill  additional  grounds  for  relief,  with- 
out first  obtaining  the  leave  of  the  Ckiurt.  No  sort  of 
authority  has  been  produced  for  such  a  proceeding. 

Circumstances  may  arise  on  which  relief  may  be  given; 
but  here  the  complaint  is,  that  the  action  was  in  such  a 
form,  and  the  trial  so  conducted,  as  to  preclude  the  trial 
of  the  question  which  the  Court  intended  to  be  tried.  If 
that  were  so,  the  matter  ought  to  have  been  brought  to 
the  attention  of  the  Court  at  the  earliest  possible  period. 

It  is  two  years  and  a  half  since  the  rule  for  a  new  trial 
was  refused,  and  nearly  three  since  the  trial  was  de- 
feated by  the  course  of  proceeding  taken  by  the  De- 
fendants, when  the  Plaintiff  might  have  brought  the 
matter  forward  and  applied  for  assistance*  He  did 
nothing  of  that  kind,  but  files  this  supplemental  bill, 
being  part  of  the  bill  of  revivor,  in  which  he  brings 
forward  all  the  circumstances  so  often  referred  to. 

I  will  look  at  the  matter ;  but  my  impression  is,  that 
the  proceeding  is  not  regular.  If  that  be  so,  I  think 
the  Plaintiff  ought  to  be  allowed  an  opportunity  to 
bring  the  matter  forward  in  a  more  regular  manner, 
and  by  a  proper  application.  I  shall  be  disposed  to 
afford  him  an  opportunity. 


Jvhf  29.  1^^  Master  of  the  Rolls. 

The  original  decree  under  which  the   Plaintiff  had 
leave  to  bring  his  action  was  reheard  before  the  Lord 

Chancellor, 
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Chancellor,  and  on  the  6th  of  July,  1846,  the  decree 
was  affirmed  by  the  Lord  Chancellor,  and  thereby  be- 
came his  decree,  incapable  of  being  altered  here. 

This  case  comes  on  in  a  shape  different  from  any 
other  with  which  I  am  acquainted. 

If  at  the  hearing  of  a  cause  in  equity,  it  appears 
that  the  Plaintiff  has,  or  may  have,  some  equity,  which 
cannot  be  satisfactorily  established,  unless  he  first  esta- 
blishes a  legal  right,  in  a  legal  manner,  the  Court 
delays  the  decision  upon  the  equity,  until  the  legal 
right  is  established,  and  retains  the  bill  for  a  limited 
period,  in  order  that  the  Plaintiff  may,  in  the  meantime, 
have  an  opportunity  of  establishing  his  legal  right  at 
law,  giving,  at  the  same  time,  such  special  directions  as 
may  be  thought  necessary,  either  for  the  purpose  of 
removing  impediments  to  the  trial  of  the  legal  right,  or 
saving  expense  by  ordering  the  admission  of  undisputed 
facts,  (a) 

But,  subject  to  such  directions,  the  Plaintiff  is  to 
establish  his  right  at  law  according  to  legal  forms,  and 
this  Court  does  not  consider  what  passes  at  Nisi  Prius^ 
or  interfere  with  the  trial  or  any  of  the  incidents  at- 
tending it.  {b) 


184.7. 


The  Earl  of 
Effingham.   « 


After  the  case  b    determined  at  law,  the  regular 
course  is,  to  set  down  the  cause  in  equity  to  be  heard, 

as 


(a)  Buxton  v.  Stdebotham,  2 
Vei,  jun.  520.  n. ;  Holworthy  v. 
Mortlock^  1  Cox,  141. ;  GeoiA  y. 
Barber,  2  Brown,  C.  C.  Gl. ; 
Cwiu  V.  Curtis,  2  Bro.  C.  C.  620. ; 
Sievent  v.  Praed,  2  Vet,  jun. 
519.     Harmood  v.  Oglander,  6 


Vet.  p.  225. ;  Pemherton  ▼.  Pern' 
herUm,  13  Vet,  290. ;  BooUe  v. 
BlundeU,  19  Vet,  p.  500. ;  Rod- 
gertY.  NowUl,  6  Hare,  p.  337. 

(b)  Stevent  v.  Praed,  2  Vet, 
jun.  519. 
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as  it  is  saidy  on  the  equity  reserved,  and  on  the  hear- 
ing, the  result  of  the  proceeding  at  law  is  ordinarily 
held  to  be  conclusive.     No  direction  for  a  new  trial  » 


Sp'iS*-.    to  be  given  here. 


The  Court,  however,  does  not  reject  or  abandon  all 
attention  lo  the  proceedings  at  law.  On  a  proper  ap- 
plication made  for  the  purpose,  shewing  that  the  pro- 
ceedings were  such  that  the  real  question  between  the 
parties  could  not  be  tried,  that  the  directions  given  by 
the  Court  were  not  obeyed,  so  that  the  verdict  at  law 
was  obtained  by  means  of  a  contempt  of  this  Court,  or 
that  the  decree  giving  leave  to  bring  the  action  did  not 
contain  some  directions,  for  want  of  which,  the  question 
could  not  be  tried  in  the  action  which  was  brought,  the 
matter  may  be  considered.  In  some  cases,  relief  may  be 
given  by  retaiifing  the  bill  for  a  longer  time,  in  order  to 
allow  a  new  legal  proceeding  to  be  brought;  in  other 
cases,  it  may  be  necessary  to  rehear  the  cause,  for  the 
purpose  of  procuring  other  directions  to  be  inserted  in 
the  decree. 

In  this  case,  there  has  not  been,  and  there  is  pro- 
bably no  ground  for  any  application  against  any  party, 
for  disobedience  to  the  directions  contained  in  the  de- 
cree, and  there  is  not,  and,  except  before  the  Lord 
Chancellor,  could  not  be  any  application  for  a  rehearing 
of  the  cause,  for  the  purpose  of  obtaining  directions 
different  from  those  already  given. 

But  the  Plaintiff  asks,  that  he  may  now  have  a  greater 
extent  of  relief  than  that  which,  at  the  hearing  of  the 
cause,  the  Court  thought  him  entitled  to  have  before  he 
had  established  his  right  at  law ;  which  he  has  not  yet 
done. 


Nothing 
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Nothing  affecting  the  equity,  as  it  appeaced  in  the  1847. 

cause,  has  occurred,  and  the  Plaintiff's  claim    in    the  smi^h 

supplemental  bill  is  founded  only  on  occurrences  which  v. 

took  place  at  the  trial,  or  on  the  motion  for  a  new  trial.  ErFiNOHAM. 

The  Plaintiffs,  for  the  purpose  of  trying  their  right, 
brought  an  action  of  ejectment  which  was  defended  by 
persons  who  were  not  parties  to  the  cause  in  equity.  If^ 
as  they  say,  an  action  of  ejectment  was  their  only  course 
of  proceeding,  and  it  could  not  be  successfully  prose- 
cuted, the  decree  was  not  so  framed  as  to  enable  them 
to  try  the  right  as  was  intended.  On  the  argument  for 
a  new  trial  on  Mr.  Chapman's  application,  the  Plaintiff 
in  the  action  refused  to  consent  to  a  new  trial,  although 
it  was  proposed  to  give  the  consent  of  the  other  Defend- 
ants to  the  action  who  had  obtained  a  verdict  in  their 
favour;  and  the  consequence  is,  that  the  Plaintiffs  in  this 
cause  are  left  with  a  verdict  against  Gardiner  Chapman^ 
and  in  favour  of  the  other  Defendants  to  the  action ;  and 
all  this  seems  to  have  happened,  before  or  whilst  the 
decree  was  under  the  consideration  of  the  Liord  Chancel- 
lor;  the  case  appearing  to  be,  that,  if  the  action  of  eject- 
ment was  right  (as  the  Plaintiff  still  alleges),  the  decree 
did  not  sufficiently  provide  for  the  removal  of  impedi- 
ments to  the  trial  of  the  legal  right  in*question.  In  these 
circumstances  the  Plaintiffs,  instead  of  attempting  a 
proper  method  of  obtaining  relief  in  that  respect,  file 
this  long  supplemental  bill,  containing,  amongst  other 
unnecessary  and  improper  matter,  a  detailed  statement 
of  the  arguments  of  counsel  and  the  observations  of  the 
learned  Judges,  on  the  application  for  a  new  trial. 

The  Plaintiffs  appear  to  me  to  have  very  much  mis- 
taken their  course.  It  seems,  at  least,  that  the  legal  right 
which  it  was  intended  they  should  have  an  opportunity  of 
trying,  has  not  been  tried.     Whether  through  their  own 

Rr  3  fault 
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fault  or  not,  I  will  not  venture  to  say ;  but  it  appears  to 
me,  that  their  failure  is  not  a  foundation,  upon  which 
V,  they  can  build  a  new  equity,  by  means  of  such  a  supple- 

Effinghah.  ™c"^I  bill  as  this.  If  relief  is  to  be  obtained,  I  think  it 
must  be  obtained  in  a  different  form  and  manner;  and  I 
shall  endeavour  to  leave  the  way  open ;  but,  thinking 
the  bill  improper,  I  must  dismiss  it  with  costs,  except 
so  far  as  it  seeks  a  revivor  upon  the  death  of  Dudgeon  ; 
without  prejudice  to  any  other  application  or  proceeding 
which  the  Plaintiffs  may  be  advised  to  make  or  adopt, 
in  the  peculiar  circumstances  of  the  case. 


V.C. 

Attg»6,  1830. 


Motion  by  an 
incumbrancer 
on  a  fellow- 
ship for  a 
receiver  and 
injunction 
refused  with 
costs. 


BERKELEY  v.  KING'S  COLLEGE, 
CAMBRIDGE,  {a) 

rriHE  bill  in  this  case  was  filed  on  the  4th  of  Sep- 
^  tember  1829,  by  the  Plaintiff  JB^^^%  and  others, 
against  Kin^s  College^  Saoqpe  Berdmore  Davies^  and 
others.  It  stated,  that  on  the  17th  of  November  1817, 
Scroope  Berdmore  Davies  (a  Fellow  of  King's  Collie) 
in  consideration  of  the  sum  of  3600/.,  granted  to  GilAs 
an  annuity  of  600/.  a  year  during  the  life  of  Davies^  in 
trust  for  Berkeley  and  seven  other  persons  in  certain 
proportions,  and  by  the  same  deed,  Davies  assigned  to 
Edward  Howard  '^all  the  income,  profits  and  emolu- 
ments then  due  and  thenceforth  to   become  due  and 

payable. 


(a)  In  the  argument  of  Feitlel 
v«  Kmg*t  College,  arUe,  p.  499., 
Counsel  were  unable  to  state  the 
particulars  of  this  case  which 
they  cited.     I  have  taken  the 


trouble  of  inquiring  into  the  cir- 
cumstances of  the  case  from  the 
documents  in  four  of  the  offices 
of  the  Court,  and  the  above  is 
the  result  of  my  investigation. 
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payable,  for  or  in  respect  or  on  account  of  the  said  Fel- 
lowship in  King's  College,  Cambridge^  aforesaid,  to  hold 
upon  certain  trusts  for  securing  the  annuity." 

The  bill  alleged,  that  the  Defendant  Davies  was  resi- 
dent abroad  out  of  the  jurisdiction :  that  the  average 
amount  of  his  Fellowship  was  220/.  a  year,  which  had 
been  paid  over  to  the  Defendant  Davies  by  the  College. 
The  bill  prayed  an  account  of  what  was  due  in  respect 
of  the  annuity,  and  that  the  College  might  be  ordered 
to  pay,  by  their  Bursar,  out  of  the  money  and  dividends 
due  and  to  become  due  in  respect  of  the  said  Fellowship 
of  the  said  Scroope  Berdmore  Davies^  what  should  be 
found  due  upon  the  account  aforesaid,  and  what  might 
become  due.  It  also  prayed  an  injunction  and  Re- 
ceiver, and  a  subpoena  against  the  College  and  against 
Davies  when  he  should  come  within  the  jurisdiction. 

The  College,  by  their  answer,  stated,  that  all  the  pro- 
fits had  been  paid  to  Davies^  and  that  nothing  was  due 
to  him ;  and  they  *'  submitted  to  the  judgment  of  this 
honourable  Court,  that  the  profits  and  emoluments  of 
the  said  fellowship  were  not  assignable  by  the  said 
Scroope  B.  DavieSj  and  they  claimed  the  same  benefit  as 
if  they  had  demurred  to  the  bill." 


1830. 


Bbrkblby 

V. 

King's  Cojl- 

LEOB, 

Cambridge. 


A  motion  was  now  made,  *'  for  a  Receiver  of  the  divi- 
dends and  monies  now  due,  and  hereafter  to  become 
due,  in  respect  of  the  fellowship  mentioned  in  the  plead- 
ings of  this  cause,  with  the  usual  directions ;  and  that 
the  Defendants,  the  Provost  and  Scholars  of  King's 
College  of  the  blessed  Mari/  and  St.  Nicholas^  Cambridge^ 
and  the  Bursar  or  Bursars  and  other  officers  of  the  said 
College,  and  their  agents,  might  be  restrained,  by  the 
order  and  injunction  of  this  Court,  from  paying  the  said 
dividends  and  monies,   or  any  part  thereof,   unto  the 

R  r  A  Defendant 
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18S0.        Defendant  Scroope  Berdmore  Daxnes^  or  to  his  order,  or 
^^^^^*^     for  his  use." 

V. 

LBOB  ^^  '^^^  molion  was  supported  by  the  joint  affidavit  of 
Cambridgb.  Mr.  Berkeley  and  Mr,  GibbSf  which  verified  the  state- 
ments in  the  bill,  and  stated  that  the  Defendant  Domes 
was  resident  abroad,  and  that  **  they  believed  that  the 
dividends  and  monies  arising  from  the  Fellowship  had 
been  remitted  or  paid  to  the  said  5.  B.  Dames^  or  to  his 
order  and  use,  by  the  Bursar  of  the  College." 

Mr.  Knight  and  Mr.  Edgar  Montagu^  in  support  of 
the  motion. 

Mr.  Home' and  Mr.  Skirrax  for  Kin^s  CcUege. 

Sir  L.  Shadwellf  V.  C.  refused  the  motion  with  costs. 


Abstract  of  Order,  (a) 

Whereas  Mr.  Kfsight  of  counsel  for  the  Plaintiff  this  day  moved 
and  offered  reasons  unto  the  Court,  that  it  may  be  ordered  &&, 
whereupon,  and  upon  hearing  Mr.  Home  and  Mr.  Skimw  of  oounsei 
for  the  Defendants,  and  the  affidavits  of  WUHam  Berkeiey  and  Jamei 
Gibbt,  two  of  the  Plaintifls  in  the  cause  read,  and  Defendants' 
answers  read,  this  Court  doth  not  think  fit  to  make  any  order  on 
the  motion  now  made,  but  doth  order,  that  the  Plaintiff  do  pay  unto 
the  Defendants  the  costs  of  this  application,  to  be  taxed  by  the 
Master  in  rotation,  in  case  the  parties  differ  about  the  same. 

(a)  Reg.  lib.  1820.  A.fo.2d61. 


AN 
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THE   PRINCIPAL    MATTER& 


ABSOLUTE  INTEREST. 

1.  Bequest  to  a  daughter  of  1000/. 
stock  and  70/.  a  year  for  life, 
which  two  sums  were  to  be  under 
the  trust  of  the  executors,  and 
not  to  permit  her  to  assign  "  her 
said  annuities,"  and  pay  the  in- 
terest from  the  1000/.  to  her  for 
her  life,  and,  at  her  decease,  to 
divide  it  between  her  children. 
Held,  that  the  daughter  took  for 
life  only  and  not  an  absolute  in- 
terest, subject  to  be  defeated  by 
the  interests  given  to  her  children. 
Scatoin  v.  Watson.  Page  200 

2*  Distinction  between  an  absolute 
bequest  with  a  subsequent  gift  in 
derogation,  and  a  limited  bequest 
followed  by  a  subsequent  re- 
stricted gifl  over*  In  the  former 
case,  the  absolute  gift  remains, 
upon  failure  of  the  subsequent 
gifl,  but  in  the  latter  the  limited 
bequest  is  not  enlarged  by  such 
an  event.  Ibid. 

3.  A  testator  gave  the  interest  of 
his  residuary  estate  to  his  mother 


for  life,  and  afterwards  one  half 
of  the  interest  to  his  brother  and 
one  half  to  his  sister.  Upon  the 
death  of  the  sister,  the  capital  was 
to  go  to  her  children,  if  any,  and 
if  not,  to  his  brother.  Upon  the 
death  of  his  brother  the  capital 
was  to  go  to  his  children.  The 
sister  died  without  children.  Held, 
that  the  children  of  the  brother 
took  no  interest  in  her  moiety. 
Tatnall  v.  TatnalL         Page  509 

ABSTRACT. 

See  Taxation,  21. 

ACCEPTANCE  OF  TITLE. 
See  Vendor  and  Purchaser,  2. 

ACCOUNT. 

A  person  died  intestate.  His  bro- 
ther took  out  administration,  and 
placed  himself  in  loco  parentis  to 
the  intestate's  children.  One  of 
them  attained  twenty-one  in  ^S^^- 
tember  1823,  and,  in  ATa^  1825, 

came 
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came  to  a  settlement  of  account 
with  the  admin istrator,  which  he 
signed  and  confirmed,  and,  in  Ja^ 
nuary  1828,  he  received  his  share 
of  the  estate.  In  September  ]  843, 
he  filed  a  bill  to  open  the  ac- 
count. Many  errors  were  shewn 
to  exist  in  the  account,  some  of 
the  items  of  which  appeared  to 
be  fictitious ;  and,  although  forty 
years  had  elapsed  since  the  death 
of  the  intestate,  twenty  years  since 
the  Plaintiff  attained  twenty-one, 
seventeen  years  since  the  settle- 
ment of  the  account,  and  more 
than  two  since  the  discovery  of 
the  errors,  yet  the  Court,  having 
regard  to  the  nature  and  extent 
of  the  errors,  the  relation  between 
the  parties,  and  the  influence  of 
the  administrator  over  the  Plain- 
tiff, refused  to  limit  the  relief  to  a 
right  to  surcharge  and  falsify  the 
account,  but  set  it  aside  alto- 
gether, and  directed  the  accounts 
to  be  taken,  with  special  en* 
quiries.     Allfrey  v.  Allfrey. 

Page  353 
See  Decree. 

ACCUMULATION. 

See  Remoteness. 
Thellussom  Act. 

ACTION  AT  LAW. 

I.  Distinction  between  directing  an 
issue  and  giving  liberty  to  bring 
an  action  at  law  to  try  a  legai 
right.  In  the  former  case,  ap- 
plication for  a  new  trial  must  be 


made  in  this  Court,  when  all  the 
proceedings  at  law  will  be  exa- 
mined; but  in  the  latter,  applica- 
tion for  a  new  trial  must  be  made 
to  the  Court  of  law,  and  this 
Court  will  look  merely  to  the  re- 
sult of  the  action.  In  the  latter 
case  also,  if  there  has  been  a  mis- 
carriage at  law,  relief,  if  any,  can- 
not be  obtained,  upon  the  case 
coming  on  upon  the  equity  re- 
served, without  a  petition.  Hope 
v.  Hope.  Page  581 

2.  If,  at  the  hearing  of  a  cause  in 
equity,  it  appears  that  the  Plaintiff 
has,  or  may  have,  some  equity, 
which  cannot  be  satisfactorily 
established,  unleRs  he  first  es- 
tablishes a  legal  right  in  a  legal 
'  manner,  the  Court  delays  the  de- 
cision upon  the  equity  until  the 
legal  right  is  established,  and  re- 
tains the  bill  for  a  limited  period, 
in  order  that  the  Plaintiff  may, 
in  the  meantime,  have  an  oppor- 
tunity of  establishing  his  legal 
right  at  law,  giving,  at  the  same 
time,  such  special  directions  as 
may  be  thought  necessary,  either 
for  the  purpose  of  removing  im- 
pediments to  the  trial  of  the  legal 
right,  or  saving  expense  by  or- 
dering tiie  admission  of  undis- 
puted facts. 

But,  subject  to  such  directions, 
the  Plaintiff  is  to  establish  his 
right  at  law  according  to  legal 
forms,  and  this  Court  does  not 
consider  what  passes  at  Nisi 
Priusj  or  interfere  with  the  trial 
or  any  of  the  incidents  attending 

it 
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it.     Smilh  V.  The  Earl  of  Effing^ 
ham.  Page  589 

3.  After  the  case  is  determined  at 
]awy  the  regular  course  is,  to  set 
down  the  cause  in  equity  to  be 
heard,  as  it  is  said,  on  the  equity 
reserved,  and  on  the  hearing  the 
result  of  the  proceeding  at  law  is 
ordinarily  held  to  be  conclusive. 
No  direction  for  a  new  trial  is  to 
be  given  here.  Ibid. 

4.  The  Court,  however,  does  not 
reject  or  abandon  all  attention  to 
the  proceedings  at  law.  On  a 
proper  application  made  for  the 
purpose,  shewing  that  the  pro- 
ceedings  were  such  that  the  real 
question  between  the  parties  could 
not  be  tried,  that  the  directions 
given  by  the  Court  were  not 
obeyed,  so  that  the  verdict  at  law 
was  obtained  by  means  of  a  con- 
tempt of  this  Court,  or  that  the  de- 
cree givingleave  to  bring  the  action 
did  not  contain  some  directions, 
for  want  of  which  the  question 
could  not  be  tried  in  the  action 
which  was  brought,  the  matter 
may  be  considered.  In  some 
cases,  relief  may  be  given  by  re- 
taining the  bill  for  a  longer  time, 
in  order  to  allow  a  new  legal  pro- 
ceeding to  be  brought ;  in  other 
cases  it  may  be  necessary  to  re- 
hear the  cause,  for  the  purpose  of 
procuring  other  directions  to  be 
inserted  in  the  decree.  Ibid. 

See  Taxation,  26. 

ACT  OF  PARLIAMENT. 
See  Costs,  6- 


ADMINISTRATION  OF 

ASSETS. 

A  testator  directed  his  debts  to  be 
paid  out  of  his  personal  estate, 
and,  in  a  subsequent  clause,  out 
of  a  mixed  fund  composed  of 
realty  and  personalty.  Held,  on 
the  context,  that  the  latter  direc- 
tion prevailed.  Hophinson  v.  Ellis. 

Page  169 
See  Decree. 

Charge  on  Real  Estate. 
Contribution. 

ADMINISTRATION  SUIT. 
See  Supplemental  Bill,  1. 

AFTIDAVIT. 
See  Production  of  Documents,  3. 

AMENDMENT. 

1.  The  Orders  of  1845  do  not  limit 
the  time  within  which  an  applica- 
tion for  an  order  to  amend  is  to 
be  made  to  the  Master.  Potts  v. 
Whitmore.  177 

2.  After  the  expiration  of  the  time 
for  obtaining  an  order  of  course 
to  amend,  the  Plaintiff,  being  un- 
able to  make  the  affidavit  required 
by  the  68th  Order,  applied  to  the 
Court,  in  the  first  instance,  simply 
for  leave  to  amend,  and  obtained 
the  order  on  affidavit  of  service. 
Held,  that  the  order  was  irregular, 
and  it  was  discharged.  SemblCf 
that  the  application  ought  to  have 
been  made  to  the  Court,  under 
the   21  St  Order,   to  enlarge  the 

time 
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time  for  obtaining  the  order  to 
amend  without  the  special  affida- 
vit. Page  177 
S.  A  party  obtained  from  the  Court, 
after  answer,  the  common  order 
to  amend.  Afterwards,  and  within 
four  weeks  after  the  last  answer 
was  sufficient,  he  obtained  an 
order  of  course  to  amend.  Held, 
that  such  order  was  irregular. 
Edge  V.  Duke.  184 

4.  Afler  answer,  a  Plaintiff  obtained 
an  order  of  course  to  amend.  He 
then  made  A,  a  party ;  but  finding 
that  A,  was  dead,  he  before  an- 
swer to  the  amendment,  obtained 
a  second  order  of  course  to  amend, 
and  substituted  AJb  representa- 
tives with  apt  words  to  charge 
them.  The  second  order  was  dis- 
charged for  irregularity,  with 
costs.     Horsleyy.  Favoceit.      191 

5.  After  one  of  several  Defendants 
has  put  in  a  sufficient  answer,  the 
Plaintiff  cannot  obtain  more  than 
one  order  of  course  to  amend, 
although  the  other  Defendants 
may  not  have  answered.  Dun-- 
combe  y*  Lewis.  27S 

See  Dismissal  for  want  of  Pro- 
secution, 3. 
Master,  3. 


ANNUITY. 

See  Mistake,  1. 

ANSWER. 

1.  A  bill  alleged,  that  the  Defendant 
had  received  certain  sums  from 
J9.  -on  behalf  of  the  Plaintiff,  and 


asked  whether  the  Defendant  did 
not,  in  fact,  receive  them,  and 
whether  on  the  Plaintiff's  behalf, 
&6.  The  answer  denied  that  the 
Defendant  had  received  these 
sums  on  behalf  of  the  Plaintiff. 
Held,  that  it  was  insufficient.  Jod* 
reU  V.  Slaney.  Page  225 

2.  Where  particular  facts  are  alleged, 
and  there  are  sifting  enquiries 
founded  on  them,  a  general  denial 
is  insufficient.  RitL 

3.  Where  a  bill  alleges  specific  pay« 
ments  to  Defendant,  by  specific 
persons,  at  specific  times,  and  the 
interrogatory  asks  generally,  whe- 
ther such  or  some  other  and  what 
payments  were  not  made  to  De- 
fendant, by  such  or  some  other 
and  what  persons,  at  such  or  some 
other  and  what  times,  the  Court 
will  not  enforce  a  discovery  of  all 
payments,  by  all  persons,  at  all 
times,  but  will  confine  the  disco- 
very within  reasonable  limits. /^uf. 

4.  Difficulty  in  framing  answers  so 
as  to  escape  the  charge  of  insuf- 
ficiency on  the  one  hand  and  re- 
dundancy or  impertinence  on  the 
other.  Ibid. 

5.  An  answer  was  filed  on  Saturday^ 
and  an  order  nisi  to  dissolve  the 
injunction  obtained  on  the  same 
day.  Notice  of  filing  the  answer 
and  of  the  order  was  not  given 
till  Monday,  Upon  motion  to  dis- 
charge the  order  nixt,  the  Courts 
finding  that  the  Plaintiff  had  not 
been  prejudiced,  refused  to  dis- 
charge it,  but  made  the  Defend- 
ant pay  the  costs.  Lord  Suffidd 
V.  Bond.  331 

ARTICLED 
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ARTICLED  CLERK. 

An  articled  clerk  bad  neglected  to 
file  the  necessary  affidavit  within  six 
months ;  but  the  omission  *^  had 
arisen  from  inadvertence  only." 
Held,  that  this  was  not  a  sufficient 
ground  for  relieving  him  from  the 
consequences  under  the  6  &  7  Vict» 
c*  73.  «•  9.     In  re  Benson, 

Page  435 

ASSIGNMENT. 
See  Fellowship. 

ATTESTATION. 
See  Presumption. 

AUCTION. 
See  Vendor  and  Purchaser,  3. 


BANKRUPTCY. 

See  Dismissal  for  want  of  Pro- 
secution, 4. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BEQUEST. 

A  testatrix  bequeathed  the  *'  in- 
terest'* of  a  sum  of  money  to 
her  eldest  child  for  life,  ''and 
afterwards  to  devolve  in  suc<;e8- 
sion  on  her  (the  testatrix's)  re- 
maining children/'  Held,  on  the 
death  of  the  eldest,  that  the 
others  were  entitled  for  life  in 
succession,  according  to  their  pri- 
ority of  age.     Young  v.  Sheppard. 

207 


See  Absolute  Interest. 
Canal  Shares. 
Implication,  1. 
Library. 
Per  capita. 
Tenant  in  Common. 

BILL  OF  REVIEW. 
See  Supplemental  Bill,  1. 

BILL  OF  REVIVOR. 

A  bill  of  revivor  and  supplement  is 
within  the  23d  and  24th  Orders  of 
August  1841.      fValcot  v.  WalcoU 

Page  20 

BREACH  OF  TRUST. 

1.  Trustees  made  personally  respon- 
sible for  the  consequences  of  their 
neglect  to  enforce  a  covenant  con- 
tained in  a  marriage  settlement. 
Fenwich  v.  Greenxoell*  412 

2.  By  a  marriage  settlement  it  was 
covenanted  and  agreed,  that  5000^. 
consols,  part  of  the  wife's  property, 
should  be  transferred  to  trustees, 
upon  certain  trusts  for  the  hus- 
band, wife,  and  children.  At  the 
time  of  the  settlement,  a  sum  of 
4946/.  was  standing  in  the  name 
of  the  wife ;  but  the  trustees  took 
no  steps  to  enforce  a  transfer,  and 
it  was  sold  out  and  misapplied  by 
the  husband.  Held,  that  the  trus- 
tees were  personally  responsible 
for  the  loss ;  and,  secondly,  that 
they  were  not  relieved  from  their 
liability,  by  the  trustee  indemnity 
clause,  declaring  that  they  should 
not  be  liable  "  for  any  casual  or 

involuntary 
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involuntary  loss,"  without  their 
wilful  defauhy  but  **  for  such 
monies  only  as  should  actually 
come  to  their  hands."  Fentoick 
V.  GreenwelL  P^ge  412 

3.  Trustees  authorised  to  lay  out 
trust  money  in  the  public  funds 
or  on  mortgage,  invested  it  on  a 
mortgage.  The  mortgage  was 
paid  off,  and  the  amount  was  re- 
ceived by  the  tenant  for  life,  who, 
contrary  to  the  trusts,  invested  it 
in  real  estate.  Held,  that  the 
cestui  que  trusts  had  the  option  of 
charging  the  tenant  for  life,  either 
with  the  sum  sterling  received,  or 
with  the  amount  of  S  per  cents, 
which  might  have  been  purchased 
therewith,  at  the  time  the  breach 
of  trust  was  committed.  Ouseley 
V.  Anstruther*  456 

4.  A*t  on  her  marriage,  assigned  a 
debt  due  to  her  from  B.  to  three 
trustees,  upon  trust,  when  re- 
quested by  her,  to  call  it  in  and 

'  invest  it,  and  hold  it  in  trust  for 
^.,  her  husband,  and  children. 
J9.,  with  full  notice,  but  without 
such  request,  paid  part  of  the 
money  to  the  husband  by  order  of 
the  trustees,  and  other  part  to  the 
trustees  for  the  express  purpose 
of  being  advanced  to  the  husband 
In  breach  of  trust.  The  money 
was  lost.  Held,  that  i?.,  as  well 
as  the  trustees,  was  responsible 
for  the  breach  of  trust.  Andrews 
V.  Bousfield.  51 1 

See  Condition. 


BRIEF. 
See  Taxation,  24. 


I 


CANAL  SHARES. 

Canal  shares  will  not  pass  under  a 
bequest  of  property  vested  in 
<'  bonds  or  securities."  Hudiesion 
V.  Gotddsbury.  Page  547 

See  Will,  1. 

CASE  TO  LAW. 

Principles  and  practice  in  a  case 
where  the  Plaintiff's  relief  inequity 
is  dependent  upon  his  previously 
establishing  his  legal  right.  Smith 
V.  The  Earl  of  Effingham.        589 

See  Action  at  Law. 

CHARGE  ON  REAL  ESTATE. 

A  testator  devised  certain  equitable 
real  estates  to  his  executors,  as 
such,  in  trust  for  his  wife  and 
children,  and  bequeathed  every 
thing  else  to  his  wife ;  and  he 
stated  as  follows :  '^  My  executors 
are  charged  with  the  payment  of 
my  just  debts,  of  which  I  shall 
leave  an  account  with  the  letter 
to  my  wife."  Held,  that  the  tes- 
tator's debts  were  charged  on 
these  real  estates ;  and,  secondly, 
that  the  charge  was  general,  and 
not  limited  to  those  enumerated 
in  the  account.  Dormay  v.  Bor* 
radaUe.  263 

See  Real  Estate. 

CHARITY. 

1.  It  was  referred  to  the  Master  to 
approve  of  a  scheme  for  the  ap- 
plication of  the  revenues  of  a 
charity,  part  of  which  was  appli- 
cable to  ecclesiastical  purposes  of 

the 
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the  parish  of  JV*  M.    By  an  act 
of  parliament    passed    in    1840» 
certain  powers  &c.  were  given  to 
the  Ecclesiastical  Commissioners 
and  to  the  Queen  in  council,  and 
it  was  enacted,  that  so  much  of 
this  charity  property  '<  as  should, 
upon  due  enquiry,  be  found  legally 
applicable  thereto,  should,  by  the 
like  authority,  be  applied  for  the 
purpose  of  making  a  better  pro- 
vision for  the  cure  of  souls  in  the 
parish  of  W.  Af."     The  Ecclesi- 
astical Commissioners  applied  for 
liberty  to  attend  the  Master  on 
the  scheme,  but  the  Court  heldy 
that  the  act   did  not   invest  the 
Commissioners   with    jurisdiction 
to  determine  what  was  legally  ap- 
plicable, which   rested  with  the 
Court,  and  that  the  words  **  like 
authority"  did  not  refer  to   the 
Commissioners ;  that  if  this  Court 
ascertained  what  portion,  accord- 
ing to  the   endowment,  ought  to 
be  applied  for  spiritual  purposes, 
even  in  a  particular  manner,  the 
act  did  not  authorise  the  Commis- 
sioners or  the  Queen  in  council 
to  prepare  or  ratify  a  different 
scheme ;  that  the  Commissioners 
had  not  vested  in  them  any  such 
trust  as  could  be  performed  or 
recognised  by  this  Court;   that 
they  liad  no  estate  or  interest  in 
the  matters  in  question,  and  no 
right  to  be  treated  as  independent 
parties  in  the  information,  or  to 
appear  as  such,  and  therefore  that 
they  could  not  sustain  such  a  pe- 
tition.    The  Attorney  General  v. 
Wimbome  School.  Page  209 


2.  A  testator  devised  property  then 
in  lease  at  a  rent  of  26/.  to  the 
principal  of  Srasen-nose  College f 
the  bailiff  of  Birmingham  and  the 
mayor  of  Haverfordwest  for  the 
time  being,  to  hold  to  them  and 
their  successors  for  ever  ;  the  said 
yearly  rent  to  be  paid  in  manner 
following:^ — ^the  sum  of  8/.  lSs.4ed. 
as  an  additional  maintenance  to 
the  school  at  Birmingham^  to  be 
paid  to  the  schoolmaster  by  the 
direction  of  the  bailiff  and  his 
brethren;  8/.13f.  4£/.'  to  Brasen^ 
nose  College  for  a  scholar,  and 
8/.  13«.  \d.  to  the  schoolmaster  of 
Haverfordwest.  And  he  directed 
that  at  the  expiration  of  the  lease, 
the  land  should  be  ^'  sett  forth  and 
improved  by  the  said  principal, 
bailiff,  and  mayor  for  the  time 
being,  or  their  successors,  either 
by  fine  or  otherwise,  so  that  the 
said  rent  of  26/.  be  for  ever  re- 
served and  paid  as  before  ex- 
pressed, and  the  fine,  if  so  sett, 
should  be  equally  divided  be- 
twixt the  said  schools  and  col- 
lege.** Held  that  the  college  took 
no  beneficial  interest  in  the  in- 
creased rents  or  fines  afterwards 
reserved.  The  Attorney  General 
V.  Gilbert.  Page  517 

See  Costs,  2. 
Visitor. 

CHOSE  IN  ACTION. 
See  Husband  and  Wife,  4. 

COLLUSION. 

See  Marriagb. 

COM. 
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COMMISSION. 

See  Interrogatories. 
COMPANY. 

See  Injunction,  5. 
Public  Police. 

CONDITION. 

The  Plaint]ff»  deliberately  and  with 
full  notice,  accepted  the  benefits 
under  his  mother's  will,  which 
*'  prohibited "  him  from  setting 
up  i^ny  claim,  on  account  of  any 
•*  error,  irregularity,  or  impro- 
priety "  in  the  execution  of  the 
trusts  of  her  father's  wilL  Held, 
that  he  could  not  maintain  a  suit 
against  the  executor  of  the  father's 
will,  to  make  him  accountable  for 
the  profits  made  by  the  employ- 
ment of  part  of  the  trust  funds  in 
his  business.     Egg  v«  Devey. 

Page  444t 

CONFIRMING  REPORT. 

The  Master  comprised  two  subjects 
in  his  report,  one  of  which  required 
confirmation  by  orders  nUi  and  ab- 
solute, and  the  other  by  petition. 
A  motion  to  confirm  the  report 
merely  as  to  the  accounts  ^c, 
leaving  the  remainder  to  be  con- 
firmed by  petition,  was  refused, 
the  proper  mode  being  to  obtain 
a  separate  report.  Ramsdale  v. 
Ramsdale,  568 

See  Vendor  and  PurchaseRi  4. 

CONSTRUCTION. 

i%«  Absolute  Interest. 


Administration  of  Assets. 
Bequest. 

Charge  on  real  Estate. 
Conversion. 
Devise. 

Estate  in  Feb. 
Exoneration. 
General  Orders. 
Implication. 

Lkoal  Representatives. 
Life  Estate. 
Next  of  Kin. 
Per  capita. 

Personal  Representatives. 
Portion. 
Power. 

Real  Estate. 
Remoteness. 

Tenant   for   Life  and  Re- 
mainderman. 
Tenant- in-Common. 
Thellusson  Act. 
Will. 

CONSULTATION. 
See  Taxation,  19. 

CONTEMPT. 

1.  The  old  practice  must  be  followed 
to  compel  a  solicitor  to  deliver 
over  documents  to  his  client,  where 
the  application  is  *<  in  the  matter ;" 
and  the  12th  Order  o?  August  1841 
is  inapplicable  to  such  a  case.  In 
re  Taylor.  Page  221 

2.  The  order  on  a  solicitor  for  pay- 
ment to  his  client  of  a  sum  found 
due  on  taxation,  requires  personal 
service ;  but  it  appearing  that  the 
solicitor  absented  himself  to  avoid 

service. 
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service,  an  order  for  substituted 
service  was  made.     In  re  Lloyd, 

Page  451 

CONTRIBUTION- 

A  contribution  was  directed  amongst 
specific  legatees  for  payment  of 
the  debts  and  costs  of  suit.  One 
of  such  legatees  became  insolvent, 
and  by  his  non-payment,  the  fund 
raised  was  deficient.  The  Court 
directed  an  additional  contribu- 
tion amongst  the  solvent  legatees. 
ConoUy  v.  FarrdL  142 

CONVERSION. 

Held,  upon  the  construction  of  a 
will,  that  the  real  estate  had  not 
been  converted  out  and  out.  Hop' 
kinson  v.  Ellis.  169 

See  TsNANT  for  Life  and  Re- 
mainderman. 

CONVEYANCER. 
See  Master,  4. 

COPY  BILL. 

A  copy  bill  was  served,  without 
leave,  after  the  expiration  of  twelve 
weeks.  The  Court,  on  the  joint 
application  of  the  Plaintiff  and  the 
Defendant,  gave  liberty  to  enter  a 
memorandum  of  service.  Tugtvell 
v.  Hooper.  19 

See  Bill  of  Revivor. 

CORPORATION. 
See  Charity,  2. 

V0L.X. 


COSTS. 

1.  Costs  of  administration  suit  pay- 
able pro  rdta  out  of  a  mixed  fund 
composed  of  realty  and  personalty. 
Hopkinson  v.  SUis.         Page  169 

2.  A  charity  scheme  was  directed. 
The  Relator,  without  the  sanction 
of  the  Master,  advertised  and  in- 
curred expense  in  obtaining  in- 
formation. The  Court  refused  to 
allow  the  ordinary  costs,  but,  on 
the  ground  of  its  having  proved 
useful  to  the  charity,  allowed  the 
money  out  of  pocket  bondjide  ex- 
pended.   The  Altomey^General  v. 

The  Ironmongers'  Company. 

194 

3.  Four  suits  were  consolidated,  and 
the  conduct  given  to  the  Plaintiff 
in  one  of  them,  who  was  a  devisee 
and  legatee.  Held,  that  he  was 
entitled  to  his  extra  costs  which 
he  had  properly  incurred  in  the 
prosecution  of  the  decree*  Lock- 
hart  v.  Hardy.  292 

4.  According  to  the  modern  prac- 
tice, the  Court,  though  it  retains 
a  discretion,  generally  acts  on  the 
rule,  that,  prima  faciei  the  unsuc- 
cessful party  is  to  be  charged  with 
the  costs  of  the  suit,  and,  in  the 
present  case,  it  gave  costs  against 
an  unsuccessful  Plaintiff,  though 
the  case  was  one  of  great  difficulty 
arising  out  of  a  will  and  depend, 
ent  on  foreign  law.  Earl  Nelson 
V.  Lord  Bridport.  305 

5.  Where,  under  the  circumstances 
of  the  case,  an  unsuccessful  Plain- 
tiff is  to  be  charged  with  the  costs 
of  suit,  the  result  is  not  altered  by 

S  s  the 
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the  additional  fact,  that  the  insti- 
tution of  the  suit  was  recom- 
mended by  the  Master.  Earl 
Nelson  v.  Lord  Bridport.  Page  S05 

6.  Under  an  act  of  parliament,  a 
corporation  took  lands  for  public 
purposes.  The  act  empowered 
the  Court  to  order  the  costs, 
charges,  and  expenses  of  reinvest- 
ing the  compensation-money  to 
be  paid  by  the  corporation.  On 
a  fourth  application,  to  re-invest 
the  residue  amounting  to  63/., 
Held,  that  the  proceeding  was  not 
so  vexatious  as  to  disentitle  the 
party  to  the  costs.  In  re  The 
Merchant  Tailors*  Company,   485 

7.  Trustees  can  only  be  allowed 
costs  out  of  pocket  for  professional 
business  transacted  by  a  firm,  one 
of  whom  is  a  trustee,  though  the 
business  be  done  by  one  of  the 
partners  who  is  not  a  trustee. 
Christophers  v.  White.  528 

8.  A  solicitor  taking  a  proceeding 
in  a  suit  in  the  name  of  a  person, 
without  his  authority,  is  person- 
ally liable  to  pay  the  costs,  charges 
and  expenses  occasioned  to  the 
other  parties  thereby,  and  such  a 
proceeding  having  taken  place  in 
the  Master's  Office,  the  Court,  on 
the  petition  of  the  parties  injured, 
ordered  the  costs  &c.  to  be  taxed 
and  paid  by  the  solicitor.  Malins 
V.  Greenway,  5S^ 

See  Cross  Bill. 

Mortgage,  3,  4,  5,  6. 
Motion,  1. 

COUNSEL. 
Sec  TaxatioKi  18  f95. 


COVENANT. 

A  party  covenanted  **  to  do  and  per- 
form all  such  acts,  matters,  and 
things  as  should  be  requisite  for 
continuing  and  keeping  on  foot  a 
policy."  Held,  that  this  covenant 
could  not  be  read  negatively,  as  if 
he  had  covenanted  to  do  no  act 
whereby  it  would  become  void, 
and,  therefore,  that  the  covenant 
was  not  broken  by  the  suicide  of 
the  covenantor,  whereby  the  po- 
licy became  forfeited.  Dormay  v. 
BorrodaiU,  Page  335 

CREDITORS'   SUIT. 

See  Decree. 

Order  Absolute. 

CROSS   BILL. 

By  the  General  Orders,  the  costs 
of  a  bill  of  discovery  are  to  be 
costs  in  the  cause,  unless  the 
Court  otherwise  orders.  Held, 
that  the  Court  will  not  vary  the 
rule,  merely  because  the  Defend- 
ant does  not  make  the  whole 
matters  of  a  bill  of  discovery  avail- 
able.    Robinson  v.  WaU.  73 


DEBTS. 

See  Charge  on  Real  Estate. 

DECREE. 

In  a  creditors'  suit,  an  account  of 
the  rents  and  profits  received  since 
the  death  is  never  directed,  until 

the 
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the  produce  of  the  sale  of  the  real  > 
estate  proves  insufficient  for  pay- 
ment of  the  debts.     Stratford  v 
Ritson.  P&ge  25 

fSee  Petition. 
Pleading,  2. 

Vendor  and  Purchaser,  5, 
6. 

DEED. 

See  Next  or  Kin. 
Portion. 

DEFENDANT. 
See  Evidence,  1. 

DEMURRER. 
A  demurrer  being  overruled  with 
costs,  the  Defendant  appealed. 
The  PlaintiiF  afterwards  obtained 
an  order  of  course  to  dismiss  his 
bill  with  costs,  suppressing  the 
fact  of  the  allowance  of  the  de- 
murrer ;  it  was  discharged  for  irre- 
gularity. Letois  V.  Cooper.  32 

See  Statino  Proceedings. 
Uncertainty. 

DEVIATION. 
See  Railway,  3* 

DEVISE. 

I.  A  testator,  after  devising  a  free- 
hold to  two  'and  their  heirs,  and  a 
.  leasehold  to  two  others  and  the 
survivor,  her  heirs,  executors,  ad- 
ministrators, and  assigns  for  ever, 
proceeded :  — ''And  I  give  all  the 
rest  of  my  household  furniture, 
books^  linen,  .and  china,  except  as 


hereinafter  mentioned,  goods,  chat- 
tels, estate  and  effects,  of  what 
nature  or  kind  soever,  and  where- 
soever the  same  shall  be,  at  the 
time  of  my  decease,  unto  R.  and 
S.f  their  executors,  administra- 
tors, and  assigns  in  trust.**  He 
afterwards  speciBcally  bequeathed 
his  ready  money  and  various  chat- 
tels. Held,  by  the  Court  of  Ex- 
chequer, that  the  word  <*  estate  " 
thus  circumstanced,  did  not  pass 
real  estate ;  but  this  Court  not 
being  satisfied,  directed  a  case  to 
the  Common  Pleas.  Sanderson  v. 
Dobson.  Page  478 

2.  A  testator  devised  property,  then 
in  lease,  at  a  rent  of  26/.,  to  the 
principal  of  Brasen-nose  College, 
the  bailiff  of  Birmingham^  and  the 
mayor  of  Haverfordwest  for  the 
time  being,  to  hold  to  them  and 
their  successors  for  ever ;  the  said 
yearly  rent  to  be  paid  in  manner 
following:  the  sum  of  8/.  13«.  Aid. 
as  an  additional  maintenance  to 
the  school  at  Birmingham^  to  be 
paid  to  the  schoolmaster  by  the 
direction   of  the   bailiff  and  his 
brethren,  8/.  13«.  Ad,  to  Brasen^ 
nose  College  for  a  scholar,    and 
8/.  ISs,  Afd.  to  the  schoolmaster  of 
Haverfordwest.   And  he  directed, 
that  at  the  expiration  of  the  lease, 
the  land  should  be  ''sett  forth 
and  improved  by  the  said  princi- 
pal, bailiff,  and  mayor  for  the  time 
being,  or  their  successors,  either 
by  fine  or  otherwise,  so  that  the 
said  rent  of  26/.  be  for  ever  re- 
served and   paid  as  before  ex- 
1     pressed,  and  the  fine,  if  so  sett, 

Ss  ^  should 
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should  be  equally  divided  betwixt 
the  said  schools  and  college." 
Held,  that  this  was  a  devise  to 
the  three  persons  as  joint  tenants 
in  fee,  and  descended  to  the  heir 
of  the  last  survivor.  The  Attorney- 
General  v.  Gilberts  Page  517 

S.  A  testator  devised  an  estate  to 
**  Elizabeth  Abbott  (a  natural 
daughter  of  Elizabeth  Abbott,  of 
G.»  single  woman,  and  who  for- 
merly lived  in  his  service")  for 
life,  with  remainder  to  her  children. 
At  the  date  of  the  will,  there  was 
no  person  answering  thb  descrip- 
tion ;  for  though  Elizabeth  Abbott, 
who  had  formerly  lived  in  his  ser- 
vice, had  a  natural  child^  yet  it 
was  a  son  and  not  a  daughter,  and 
was  named  John  and  not  Eliza- 
beth; besides  this,  Elizabeth  her- 
self was  not  then  a  single  woman, 
but  had  married  one  Caddy,  and 
had  a  legitimate  daughter  Mar- 
garet'  John  Abbott  being  dead, 
the  property  was  claimed,  first,  by 
the  Plain  tiff,  on  the  ground  that 
the  gift  was  void  for  uncertainty ; 
secondly,  by  the  children  of  John 
Abbott;  and,  thirdly,  by  Margaret; 
but  the  Court  held,  under  the  cir- 
cumstances, that  the  children  of 
John  Abbott  were  entitled.  RyaU 
V.  Hannam.  5S6 

See  Administratiok  of  Assets. 

Charge  ok  Real  Estate. 

Conversion. 

Estate  in  Fee. 

Power. 

Real  Estate. 

Remoteness. 

Thellusson  Act. 


DISCOVERY. 
See  Cross  Bill. 

DISCRETIONARY  POWER. 

See  Power* 

« 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 

h  A  bill  was  filed  against  A.  and 
B.  A.  obtained  an  order  to  stay 
proceedings,  until  the  Plamtiff  had 
paid  the  costs  of  a  former  suit  for 
the  same  object,  and  which  had 
been  dismissed  with  costs.  The 
Plaintiff  not  paying  the  costs,  was 
prevented  from  proceeding  against 
A.,  and,  after  considerable  delay, 
B.  procured  the  bill  to  be  dis- 
missed for  want  of  prosecution. 
Lauiour  v.  Holcombe.     Page  256 

2.  The  case  of  Dalton  v.  Hayter 
is  not  over-ruled  by  Arnold  v. 
Arnold.     Sprye  v.  Reyneli.    951 

S.  In  the  General  Order  relating  to 
dismissal  for  want  of  prosecution, 
the  expression  **  last  of  the  an- 
swers "  means  the  last  of  the  an- 
swers of  one  of  several  Defendants 
moving  to  dismiss ;  but  in  the 
General  Order  relating  to  amend- 
ments, the  expressions  **  the  last 
answer"  and  **  the  last  of  several 
answers"  means  the  last  of  the 
several  answers  of  the  several  De- 
fendants. Ibid. 

4.  A  motion  to  dismiss  for  want  of 
prosecution,  made  after  the  bank- 
ruptcy of  the  Plaintiff,  refused 
with  costs,  the  proper  form  of 
motion  being,  that  the  assignees 

do 
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do  file  a  supplemental  bill  within 
a  given  time,  and,  in  default,  that 
the  bill  stand  dismissed.  Robinson 
V.  Norton.  Page  484 

See  Security  for  Costs. 

DISSOLUTION. 
See  Pabtxership. 


ECCLESIASTICAL  COMMIS- 
8I0NERS. 

It  was  referred  to  the  Master  to  ap* 
prove  of  a  scheme  for  the  appli- 
cation of  the  revenues  of  a  charity, 
part  of  which  was  applicable  to 
ecclesiastical  purposes  of  the  parish 
of  JV.  M.  By  an  act  of  parliament 
passed  in  1840,  certain  powers  &c« 
were  given  to  the  Ecclesiastical 
Commissioners  and  to  the  Queen  in 
council,  and  it  was  enacted,  that 
so  much  of  this  charity  property 
**  as  should*  upon  due  enquiry,  be 
found  legally  applicable  thereto, 
should,  by  the  like  authority,  be 
applied  for  the  purpose  of  making 
a  better  provision  for  the  cure  of 
souls  in  the  parish  of  W.  Af.*'  The 
Ecclesiastical  Commissioners  ap* 
plied  for  liberty  to  attend  the 
Master  on  the  scheme,  but  the 
Court  held^  that  the  act  did  not 
invest  the  Commissioners  with  ju- 
risdiction to  determine  what  was 
legally  applicable,  which  rested 
with  the  Court,  and  that  the  words 
<' Jike  authority  "  did  not  refer  to 
the  Commissioners;  that  if  this 
Court  ascertained  what  portion 


according  to  the  endowment,  ought 
to  be  applied  for  spiritual  purposes, 
even  in  a  particular  manner,  the 
act  did  not  authorise  the  Com- 
missioners or  the  Queen  in  council 
to  prepare  or  ratify  a  different 
scheme ;  that  the  Commissioners 
had  not  vested  in  them  any  such 
trust  as  could  be  performed  or 
recognised  by  this  Court;  that 
they  had  no  estate  or  interest  in 
the  matters  in  question,  and  no 
right  to  be  treated  as  independent 
parties  in  the  information,  or  to 
appear  as  such,  and  therefore  that 
they  could  not  sustain  such  a 
petition.  The  Attorney-  General  v. 
Wimhorne  School.  Page  209 

EQUITY. 
Lands  were  subject  to  a  lease  of  a 
way-leave  at  a{  certain  rent  for 
sixty-three  year«,  which  the  lessee 
had  the  power  of  determining.  The 
land  and  rent  were  sold  separately 
by  auction  in  two  lots,  and  were 
purchased  by  two  different  per- 
sons. Afler  some  time,  the  pur- 
chaser of  the  land  entered  into  an 
arrangement  with  the  lessee,  to 
put  an  end  to  the  lease,  and  en- 
tered into  a  different  one,  in  order 
to  defeat  the  right  of  the  purchaser 
of  the  rent.  Held,  that  this  was 
contrary  to  equity,  and  the  right 
of  the  purchaser  of  the  rent  was 
made  good  out  of  the  new  con- 
tract. Woody.  The  Marquis  of 
Londonderry.  465 

•       ERROR. 
See  Account. 

Ss  S         ESTATE. 
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ESTATE. 
See  Devise. 

ESTATE  FOR  LIFE. 

See  Life  Estate. 

Tenant  in  Common. 

ESTATE  IN  FEE. 

I.  A  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  his 
wife  and  three  other  persons,  and 
their  heirs,  executors,  &c.  for  ever, 
upon  trust,  for  his  wife  to  receive 
the  rents  for  life ;  and,  after  her 
decease,  upon  trust  ''  to  pay  and 
divide  "  the  rents  among  his  chil* 
dren  as  they  attained  twenty-one, 
and  after  their  decease,  to  pay  the 
principal  of  their  respective  shares 
unto  their  legal  representatives, 
their  executors,  administrators  and 
assigns.  He  gave  power  to  the 
trustees  to  sell,  with  power  of 
maintenance  out  of  the  rents,  and 
advancement  out  of  the  principal 
.  of  their  shares ;  and  in  case  any 
of  his  freehold  estates  should  not 
be  sold  by  his  said  trustees,  then, 

.  from  and  after  the  decease  of  his 
said  children,  he  devised  the  same 
unto  their  respective  heirs  and 
assigns,  as  tenants  in  common. 
And  he  directed,  that  the  receipts 
and  conveyances  of  his  said  trus- 
tees to  any  purchasers  of  any  part 
of  his  estate  and  effects,  should  be 
good  discharges  and  assurances. 
Held,  that  the  trustees  took  the 
legal  fee,  and  that  the  children 


were  entitled  to  equitable  estates 
for  life,  with  equitable  remainders 
to  their  heirs,  which,  united,  gave 
them  equitable  estates  in  fee-sim- 
ple.   BeyneU  v.  ReynM.  Page  21 

2.  Devise  to  trustees  and  their  heirs, 
upon  trust,  for  the  use  and  benefit 
of  -4.,  B.  and  C  (without  words 
of  limitation).  Held,  that  A^  B. 
and  C,  took  in  fee.  Moore  t. 
Cleghom.  4-23 

3.  Devise  to  trustees  in  fee,  upon 
trust,  for  the  use  and  benefit  of 
J.,  B.  and  C,  the  rents  to  be  paid 
for  their  maintenance  and  edu- 
cation "  or  to  the  survivors  or 
survivor  of  them  share  and  share 
alike."  Held,  that  they  took 
equitable  estates  in  fee  as  joint 
tenants.  Au/. 

EVIDENCE. 

1.  A  sued  B.  to  recover  from  him 
his  share  in  the  loss  of  a  joint 
speculation,  in  which  A.  alleged 
that  A.y  B.9  C,  and  D.  had  been 
engaged.  A.  had  settled  with  C 
and  D.,  who  were  nevertheless 
made  Defendants.  Held  (inde- 
pendently of  the  statute  6  &  7  Vici. 
c.  85.),  that  C,  who  had  been  re- 
leased by  the  Plaintiff,  and  dis- 
claimed all  right  against  the  Plain- 
tiff and  co-Defendants,  was  a  com- 
petent witness  to  prove  that  J9. 
had  been  engaged  in  the  specula- 
tion.    Hills  V.  Nask.  308 

2.  A  Plaintiffsued  to  recover  a  large 
unliquidated  sum  due  to  her  tes- 
tatrix, but  the  stamp  on  the  pro- 
bate did  not  cover  the  amount 
claimed.    Held>  that  the  Plaintiff 

could 
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couid  not  obtain  a  decree  even 
for  accounts  and  enquiries,  until 
the  probate  had  been  properly 
stamped.  The  cause  stood  over, 
and  the  Commissioners  stamped 
the  probate  and  gave  credit  for  the 
duty.  HovMrdy.  Prince,  Page  312 

EXCEPTIONS. 
See  Answer,  1,  2,  S,  4. 

EXECUTOR. 

See  Receiver,  1.  3. 

Supplemental  Bill,  1. 

EXONERATION. 

A  testator  devised  all  his  real  pro- 
perty to  trustees,  upon  trust,  in 
the  first  place^  subject  to  the  pay- 
ment of  his  funeral  expenses,  of 
any  debts,  and  of  the  annuities 
and  pecuniary  legacies  thereinafter 
bequeathed,  for  his  son  for  life, 

.  Ac.  &c.  And,  af>er  giving  certain 
annuities  and  legacies,  and  after 
giving  his  furniture,  wines,  and 
stores  to  his  wife  for  life,  and  an 
annuity  of  440/.,  out  of  his  real 
and  personal  estate,  he  bequeathed 
to  his  son  *'  all  his  personal  pro- 
perty, after  his  mother's  decease^ 
except  some  plate.**  Held,  that 
the  personal  estate  was  not  exon- 

'  erated  from  the  payment  of  the 
debts>  &c,    Ousdey  v.  Anstruther, 

453 

See  Real  Estate. 


FELLOWSHIP. 

1.  An  assignment  of  the  emoluments 
of  a  fellow  of  a  College  in  the 
University  is  valid  in  equity,  and 
effect  will  be  given  to  a  secu- 
rity thereon  out  of  the  dividends 
apportioned  to  such  fellow  from 
time  to  time  in  respect  of  his  fel- 
lowship. Teistel  v.  Kin^s  Col' 
legCf  Cambridge.  P&R^  ^^1 

2.  Motion  by  incumbrancer  on  a 
fellowship  for  a  receiver  and  in- 
junction, refused  by  the  V.  C.  E. 
Berkeley  v.  Kings  CoUegCf  Cam^ 
bridge.  602 

FEME  COVERT. 

Gift  to  a  lady  for  life,  and,  after  her 
death,  amongst  all  her  children 
"  which  should  be  living  at  her 
death,"  and  if  but  one,  to  such 
only  child,  such  shares  to  become 
vested  interests  at  twenty-one. 
The  lady  being  sixty-three,  and 
desirous  of  giving  up  her  life  in- 
terest, she  and  her  children,  all  of 
whom  had  attained  twenty-one, 
presented  a  petition  for  payment 
to  the  children.  One  of  the  chil- 
dren was  a  feme  covert.  The 
Court  declined  making  the  order. 
Brandon  v.  fVoodihorpe.  463 

See  Husband  and  Wife. 


FRAUD. 

See  Marriage. 
Trade  Marks. 
Vendor  and  Purchaser,  S. 
Ss 4      FURTHER 
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FURTHER  DIRECTIONS. 
See  Decree. 


GAS  WORKS. 

See  Injunction,  2,  S. 

GENERAL  ORDERS. 

I7th  Order  of  December^  1833. 

See  Master,  2. 
12th  Order  o£  August,  1841. 
See  Contempt,  1. 
23rd  and  24th  Orders  of  Auguitf 
184L 

See  Bill  of  Revivor. 
39th  Order  of  August,  1841. 

See  Parties,  1. 
23rd  Order  of  October^  1842* 

See  Answer^  5. 
16th  Order  of  May,  1845. 
See  Copy  Bill. 
16th  Order  of  May,  1845.  Art.  33. 
iSe^  Amendment,  5. 

Dismissal    for    want    of 
Prosecution. 
21st  Order  of  May,  1845. 

See  Amendment,  2. 
28th  Order  of  May,  1845. 

See  Copy  Bill. 
66th  Order  of  May,  1845. 
See  Amendment. 
Dismissal  for  want  of  Pro- 
secution. 
68th  Order  of  May,  1845. 

See  Amendment,  1,  2. 
88th  Order  of  May,  1845. 
See  Pro  confesso. 


103rd  Order  of  May,  1845. 

See  Interrogatories. 
114th  Order  of  May,  1845,  Art  1. 
See  Dismissal  for  want  of 
Prosecution,  2,  3.  ^ 
120th  Order  of  May,  1845. 
See  Taxation,  19. 
125th  Order  of  May,  1845. 
See  Cross  Bill. 

GUARDIAN. 

Upon  an  appb'cation  to  the  Court  to 
appoint  a  guardian  ad  litem  to  an 
infant  resident  within  the  juris- 
diction, his  appearance  in  Court 
will  not  be  dispensed  with,  un- 
less under  special  circumstances. 
Baynton  ▼.  Hooper^        Page  16S 


HEIR. 


An  heir  buying  up  incumbrances  on 
the  descended  estates  is  entitled, 
as  against  tlie  creditors  of  the 
estate,  to  no  more  than  he  ac- 
tually paid.    Lancaster  y.  Evors* 

154 

HUSBAND  AND  WIFE. 

1.  In  1772,  a  husband  and  wife  mort- 
gaged their  respective  estates  for 
securing  a  debt  of  the  husband. 
The  husband  died  in  1776>  and  in 
1782,  the  produce  of  his  estate 
was  brought  into  court  and  ac- 
cumulated. The  wife  died  in  1805, 
and  in  1 832,  the  husband's  mort- 
gage creditor,  neglecting  to  prose- 
cute 
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cute  his  claim  against  the  husband's 
assets,  obtained  payment  out  of  the 
produce  of  the  wife's  estate.  In 
1840,  the  heir  of  the  husband  peti- 
tioned for  payment  out  of  Court 
of  the  accumulated  ftmd  arising 
from  the  husband's  estate,  and  a 
reference  was  made  to  ascertain 
the  incumbrances  thereon.  An  un- 
paid judgment  creditor  of  the  wife 
carried  in  a  claim,  which  having 
been  disallowed,  as  founded  on  a 
mere  equity,  he,  in  1841,  filed  a 
bill  against  the  heir  of  the  hus- 
band and  the  representatives  of  the 
wife  to  establish  his  claim  against 
the  fund.  Held,  first,  that  the  hus- 
band's debt  having  been  paid  out 
of  the  wife's  estate,  her  estate 
had  a  right  to  be  recouped  out  of 
the  estate  of  the  husband,  and,  se- 
condly, that  the  Plaintiff's  claim 
was  not  barred  by  the  Statute  of 
Limitations.     Lancaster  v.  Evors, 

Page  154 
2.  A  husband  and  wife  joined  as  co- 
Plaintiffs  in  a  suit,  in  which  the 
claim  put  forward  was  by  the  hus- 
band in  right  of  his  wife.  He  be- 
came bankrupt,  and  aflerwards,the 
wife  alone  filed  a  supplemental  bill, 
stating  a  settlement  (suppressed 
in  the  original  bill),  whereby  the 
property  had  been  settled  to  her 
separate  use.  Held,  that  she  was 
entitled  to  relief;  but  only  on  the 
terms  of  her  next  friend  consent- 
ing to  become  liable  for  the  costs 
of  the  former  proceedings,  and 
paying  the  extra  costs  occasioned 
by  the  suppression  of  the  settle- 
ment.   Howard  v.  Prince.      294 


S.  The  wife's  equity  to  a  settlement 
attaches  to  her  life  interest.  fVil- 
kinson  v.  Ckarlesworih.  Page  324 

4.  The  income  of  wife's  property, 
being  choses  in  abiion^  and  not 
possessed  or  reduced  into  posses- 
sion in  the  lifetime  of  her  hus- 
band, belongs  to  the  wife  by  sur- 
vivorship, and  not  to  the  repre- 
sentatives of  the  husband  or  his 
assignee.  Wilkinson  v.  Charles' 
worth.  824 

See  Femb  Cov£Rt. 


IMPLICATION. 

1.  By  a  codicil,  a  testator  gave  to 
A.  B. «'  500/.,  in  addition  to  1500/. 
which  he  had  before  bequeathed 
to  him.''  The  testator  had  pre- 
viously bequeathed  two  legacies 
only  of  500/.  and  500/.  each.  Held, 
that,  by  implication,  the  legatee 
was  entitled  to  2000/.  Jordan  v. 
Fortescue.  259 

2.  By  a  marriage  settlement,  a  fund 
was  limited  to  the  husband  for  life, 
with  remainder  to  his  wife  abso- 
lutely if  she  survived ;  but  if  she 
predeceased  him,  then  for  all  the 
children  of  the  marriage  in  such 
shares  as  she  should  appoint ;  and 
if  there  should  be  no  issue  of  the 
marriage  living  at  her  death,  upon 
trust  as  she  should  appoint  gene- 
rally, and,  in  default,  to  the  hus- 
band absolutely,  but  there  was  no 
express  gift  to  the  children  in  de- 
fault of  appointment.  The  hus- 
band survived,    and  there  were 

diildrea 
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children  living.  Held,  that  such 
children,  notwithstanding  the  mo- 
ther never  appointed,  were  entitled 
to  the  fund.  Fenwkk  v.  Green" 
toeU.  Page  412 

See  Life  Estate. 
Will,  2. 

IMPLIED  GIFT.^ 

See  Trust. 

INCUMBRANCE. 
See  Heir. 

INFANT. 

The  Court  cannot  (independent  of 
the  statute)  authorise  trustees  for 
infants  to  grant  a  mining  lease, 
although  the  legal  estate  is  vested 
in  such  trustees,  and  such  leases 
would  be  beneficial  to  the  infants. 
Wood  V.  Patieson.  541 

See  Vendor  and  Purchaser,  6. 

INJUNCTION. 

1.  A  Plaintiff  filed  a  bill  on  behalf  of 
himself  and  other  shareholders  in 
a  Railway  Company,  to  restrain 
the  Directors  committing  a  breach 
of  trust.  It  appeared  that  he  was 
suing  at  the  instigation  of  another 
rival  Company.  Held,  that  this 
circumstance  was  not,  of  itself, 
sufficient  to  prevent  him  obtain- 
ing a  special  injunction  on  the 
merits  of  his  case.  Colman  v.  The 
Eastern   Counties  RaUvmy  Com- 

pani/»  1 

2.  Injunction  to  restrain  tlie  erection 


of  gas  works  in  the  vicinity  of  the 
Plaintiff's  residence  refused,  it 
being  uncertain,  whether,  upon 
the  completion  of  the  works,  the 
manufacture  of  gas  would  prove  a 
nuisance*    Haines  y>  Taylor* 

Page  75 

3.  Where  a  work  is  going  on,  which, 
though  not  in  itself  a  nuisance, 
will  manifestly  end  in  operations 
presenting  such  a  nuisance  as  this 
Court  restrains,  this  Court  will 
interfere  at  once.  Itid. 

4^  An  injunction  was  obtained  before 
answer.  The  Defendant  filed  his 
answer,  but  delayed  moving  to 
dissolve  until  several  months  after 
replication,  and  at  a  period  when 
the  evidence  would  have  been 
published,  but  for  the  Defendant 
having  obtained  an  enlargement 
of  the  publication.  The  motion 
was  on  that  ground  refused.  JFeu- 
tel  V.  Kings  College^  Cambridge 

491 

5.  The  provisional    Directors  of  a 
Joint    Stock    Company,    having 
without  the  authority  of  the  Plain- 
tiff, published  a  prospectus,  stat- 
ing him  to  be  a  trustee  of  the 
Company,  were  restrained  by  in- 
junction.    Rouik  V.  Webster.  561 
See  Motion,  1. 
Recbivbr,  2. 
Trade  Marks. 

INTEREST. 

'  1.  Husband  and  wife  mortgaged 
their  respective  estates  for  secur- 
ing the  husband's  debt.  Both 
estates  were  sold  and  conveyed 
free  from  the  mortgage,  and  in 

1832 
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1832  the  debt  was  paid  out  of  the 
produce  of  the  wife's  estate.  In 
lS4fl,  a  bill  was  filed  to  have  the 
amount  recouped  out  of  the  pro* 
duce  of  the  estate  of  the  husband 
which  was  in  Court.  Held,  that  the 
representative  of  the  wife  was  not 
entitled  to  interest  on  the  amount 
pM,  Lancaster  y.Evors.  Page  266 
2.  A  testator  having  an  estate  sub- 
ject to  a  mortgage  bearing  in- 
terest  at  5  per  cent*,  devised  it  to 
JB,^  '*  he  paying  the  mortgage 
thereon ;"  and  he  bequeathed  to 
the  mortgagee*  through  bis  exe- 
cutor, 2000/.  to  exonerate  the 
estate.  The  mortgagee  fore- 
closed, and  it  having  been  decided, 
that  the  devisee  was  entitled  to  the 
90001.9  it  was  held  that  he  was  en- 
titled to  interest  thereon  after  the 
rate  of  3»  and  not  Sy  per  cent. 
Lockhari  v.  Hardy.  292 

INTERROGATORIES. 

Since  the  Orders  of  Maj/  1845, 
where  a  commission  issues  for  the 
examination  of  witnesses,  addi- 
tional interrogatories  may  be  ex- 
bibited)  from  time  to  time»  without 
any  order  of  the  Court.  Lanca- 
shire  v.  Lancashire,  26 


IRREGULARITY. 

V 

A  demurrer  being  overruled  with 
costs,  the  Defendant  appealed. 
The  Plaintiff  afterwards  obtained 
an  order  of  course  to  dismiss  his 
bill  with  costs,  suppressing  the 
fact  of  the  allowance  of  the  de- 


mdrrer ;  it  was  discharged  for  iX' 
regularity.  LavMv.Coo;?er.  Page  32 

See  Answer,  5. 

Articled  Clerk. 
Master,  1,  2. 
Taxation,  1. 
Vendor  and  Purchaser, 

ISSUE. 

Principles  and  practice,  in  a  case 
where  the  Plaintiff's  relief  in  equity 
is  dependent  upon  his  previously 
establishing  his  legal  right.  Smith 
V.  The  Earl  of  Effingham,        589 

See  Action  at  Law. 


JOINT  TENANCY. 

1.  Devise  to  trustees  and  their  heirs, 
«  upon  trust  for  the  use  and  bene- 
fit of"  A.^  B.,  and  C  (without 
words  of  limitation).  Held,  that 
il.,  B,i  and  C.  took  in  fee.  Moore 
V.  Cleghom.  423 

2.  Devise  to  trustees  in  fee  upon 
trust  for  the  use  and  benefit  of 
A,y  B.y  and  C,  the  rents  to  be 
paid  for  their  maintenance  and 
education,  *^  or  to  the  survivors 
or  survivor  of  them,  share  and 
share  alike."  Held,  that  they 
took  equitable  estates  in  fee  as 
joint  tenants.  Ibid, 

JURISDICTION. 

l.The  Court  has  sufficient  autho- 
rity, when  the  occasion  requires 

its 
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its  exercise,  to  prevent  parties 
converting  its  own  rules,  and  the 
sanctions  employed  to  enforce 
them  into  the  means  of  injustice. 
Lord  Snffield  v.  Bond.    Page  146 

2.  The  Master  of  the  Rolls  has  no 
jurisdiction,  in  a  Vice  Chancel- 
lor's cause,  to  order  amendments, 
made  under  an  irregular  Rolls* 
order,  to  be  taken  off  the  file. 
Edge  v.  Buke.  184 

S.  Where  a  decree  has  been  affirmed 
by  the  Lord  Chancellor,  no  appli- 
cation can  be  made  except  before 
the  Lord  .Chancellor,  for  a  re- 
hearing, for  the  purpose  of  ob- 
taining directions  different  from 
those  already  given.  Smith  v. 
The  Earl  of  Effingham,  589 

See  Infant. 
Taxation,  8. 
Master,  8. 


LACHES. 

A  testator  bequeathed  to  his  widow 
a  pecuniary  legacy  and  a  life  an- 
nuity. She  survived  him  twenty- 
eight  years,  and,  after  her  death, 
her  executrix  filed  a  bill  for  their 
recovery.  No  explanation  was 
given  of  the  circumstances,  and 
no  proof  of  any  intermediate  pay- 
ment. The  bill  was  dismissed  on 
the  ground  of  great  laches.  Pat' 
iison  V.  Havohesvoorth*  375 

See  Account. 

LEASE. 
See  Infant. 


LEGACY. 

See  Will. 

LEGAL  REPRESENTATIVES. 

The  expression  *^  personal  repre- 
sentatives **  and  *<  legal  represent- 
atives "  have,  in  some  cases,  been 
held  to  be  of  identical  meaning, 
but  they  are  not  necessarily  so. 
KUner  v.  Leech.  Page  362 

LEGAL  RIGHT. 

See  Action  at  Law. 
Cask  to  Law. 

Issue, 

LIBRARY. 

A  library  of  books  held  to  pass, 
upon  a  general  intention  that  the 
testator's  house  should  not  be 
dismantled,  but  kept  up  for  his 
family.      OuseUy  t.    Anttruiher. 

462 

LIFE  ESTATE. 

A  testator  willed  that  certain  pro- 
perty should  be  vested  in  a  manner 
most  secure,  and  least  liable  to 
fluctuation  or  risk;  and  that  300(M1 
should  be  at  the  will  of  his  wife  at 
her  death,  but  the  residue  he 
willed  his  wife  should  distribute 
to  his  relations.  He  made  his 
wife  residuary  legatee.  Held  that 
the  distribution  to  the  reUitions, 
was  not  to  take  place  until  the 
wife's  death,  and  the  Court  in- 
clined to  the  opinion  that  the  wife 
took  a  life  estate  by  implication, 

but 
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but  held  that,  at  all  events,  she 
was  entitled  for  life  under  the  re- 
siduary gift  to  her.  HudUston  v. 
GouUsbury.  Page  547 

See  Absolute  Interest,  3. 
Husband  and  Wife,  3. 

LOCO  PARENTIS. 
See  Account. 

LORD  CHANCELLOR. 
See  Jurisdiction,  3. 

LUNACY. 
See  Partnership. 


MARRIAGE. 

A  marriage  was  solemnized  between 
A.  and  J?.,  but  it  was  declared 
Toid  by  the  Ecclesiastical  Court. 
Some  years  afterwards  a  child  of 
A.  and  J3.,  en  ventre  sa  mere  at  the 
time  of  the  sentence,  and  who  ne* 
cessarily  was  no  party  to  the  pro* 
ceedings,  claimed  property  in  this 
Court,  as  descendant  of  A.  Held, 
first,  that  he  was  bound  by  the 
sentence,  though  he  might  avoid  its 
effect  by  shewing  fraud  and  col- 
lusion in  obtaining  it ;  secondly, 
that  such  fraud  and  collusion  must 
be  shewn  to  have  taken  place 
between  the  parties  to  the  pro- 
ceedings ;  and,  thirdly,  that  proof 
that  the  costs  of  the  unsuccessful 
party  had  been  agreed  to  be  paid, 
tliat  witnesses  were  not  examined^ 


and  others  not  cross-examined,  and 
that  difficulties  were  not  inter- 
posed which  might  have  been,  did 
not,  together,  amount  to  proof  of 
fraud  and  collusion. 

Whether^  in  such  a  case,  the 
child,  who  was  bastardized  by  the 
effect  of  the  sentence,  had  any 
means  of  shewing  that  the  sen- 
tence, was  erroneous?  SembUf  not. 
Perry  v.  Meddovacroft.    Page  122 

MASTER. 

L  Daring  the  long  vacation,  the  De- 
fendant, for  the  purpose  of  obtaining 
a  reference  to  the  Master,  procured 
the  record  and  writ  clerk's  certifi- 
cate, which  was  marked  at  the 
public  office,  with  the  name  of  the 
Master  in  rotation*  He  neglected, 
however,  to  return  it  to  the  record 
and  writ  clerk  to  be  filed.  In  the 
next  term,  the  Plaintiff  obtained  a 
reference  of  exceptions  as  to  in- 
sufficiency to  another  Master,  as 
if  there  had  been  no  previous  re- 
ference, and  who  certified  the 
answer  insufficient.  Held,  that 
the  latter  proceeding  was  irregular, 
and  that  the  Defendant  was  not 
bound  by  the  certificate;  but  as 
the  Defendant  himself  had  been 
irregular,  the  Court, would  not 
discbarge  the  certificate  simply, 
so  as  to  dissolve  the  injunction  and 
make  the  answer  sufficient,  but  did 
so  without  prejudice  to  the  injunc- 
tion, and  referred  the  exceptions 
to  the  proper  Master  on  the  usual 
terms.  Lord  Suffieldv.  Bond.  146 

2.  As  to  common   matters   which 

occur 
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occur  in  the  Tacation,  the  vacation 
Master  acts,  and  is  considered  as 
acting,  for  the  several  Masters  in 
rotation,  to  whose  offices  such 
matters  respectively  may  belong ; 
and  therefore,  in  the  vacation^  the 
production  to  the  vacation  Master 
of  the  certificate  is  a  sufficient 
compliance  with  the  17th  Order 
o^  December  18SS,  which  requires 
its  production  to  the  Master  in 
rotation.     Lord  Smffield  v.  Bond. 

Page  146 

3.  The  Masters  have  no  jurisdiction 

•  to  give  liberty  to  amend  without 

prejudice  to  an  injunction.    Edge 

V.  Duke.  184 

4>.  It  is  informal  for  the  Master  to 
state  on  his  report,  that  he  has 
founded  his  opinion  as  to  the 
vendor's  title  upon  the  opinion  of 
a  conveyancer.  InreCollard.  SS4 

MASTER  OF  THE  ROLLS. 

See  Jurisdiction,  2.  3. 

MINES. 
See  Equity. 

MISDESCRIPTION. 
See  Devise,  3. 

MISJOINDER. 

A  husband  and  wife  joined,*  as  co- 
Plaintiffs  in  a  suit,  in  which  the 
claim  put  forward  was  by  the  hus- 
band in  right  of  his  wife.  He  be- 
came bankrupt,  and  afterwards, 
the  wife  alone  filed  a  supplemental 
bill,    stating  a  settlement    (sup* 


pressed  in  the  original  bill)*  where- 
by the  property  had  been  settled 
to  her  separate  use.  Held,  that 
she  was  entitled  to  relief,  but  only 
on  the  terms  of  her  next  friend 
consenting  to  become  liable  for 
the  costs  of  the  former  proceed- 
ings, and  paying  the  extra  costs 
occasioned  by  the  suppression  of 
the  settlement.   Howard  y.  Prince. 

Page  294 

MISTAKE. 

1.  A  grant  of  annuity  set  aside  on  the 
ground  of  a  mistake  made  in  cal- 
culating the  amount  payable  upon 
a  given  principle.  Carpmael  v. 
Powis.  36 

2.  The  Plaintiff,  for  a  given  sum, 
agreed  to  grant  the  Defendant  a 
life  annuity  to  be  calculated  from 
the  amount  of  a  corresponding 
government  annuity.  The  De- 
fendant's agent  agreed  to  ascer- 
tain the  amount.  He  accordingly 
did  BO  bond  JUUf  but  the  informa- 
tion he  received  afterwards  turned 
out  to  be  inaccurate.  The  Plain- 
tiff, reljring  on  this  information, 
granted  an  annuity  based  diereon, 
and  which  [was  of  too  large  an 
amount.  The  Defendant  was 
aware  of  the  mode  of  calculation ; 
but  the  Court  was  unable  to  come 
to  the  conclusion,  that  the  De- 
fendant would  have  entered  into 
the  agreement,  if  the  correct 
amount  of  the  annuity  had  been 
stated.  Held,  that  as  there  had 
been  a  mistake  on  both  sides,  the 
deed  could  not  be  rectified,  but 
must    be    set    aside    altogether. 

Held, 
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Heidi  also,  that,  as  the  price  of  a 
government  annuity  was  so  easily 
ascertainable^  the  Plaintiff,  if  he 
.  had  either  relied  on  his  own  know- 
ledge or  on  others  unconnected 
with  the  Defendant,  would  not 
have  been  entitled  to  relief,  j 
Carpmad  v,  PawU*  Page  36 

r 

MIXED  FUND. 
See  Administratiok  gv  Assxts. 


MORTGAGE. 

1.  A  testator  having  an  estate  sub- 
ject to  a  mortgage  bearing  in- 
terest at  5  per  cent.,  devised  it 
to  J3.|  *'  he  paying  the  mortgage 
thereon;"  and  he  bequeathed  to 
the  mortgagee,  through  his  exe- 
cutor, 2000^.  to  exonerate  the 
estate.  The  mortgagee  foreclosed^ 
and  it  having  been  decided,  that 
the  devisee  was  entitled  to  the 
2000{.,  it  was  held  that  he  was 
entitled  to  interest  thereon  after 
the  rate  of  3,  and  not  5,  per  cent. 
Lockhart  v.  Hardijf.  292 

2.  A  decree  for  sale  of  an  encumbered 
estate  does  not,  of  itself,  alter  the 
rights  of  parties.  Wild  v.  Lock- 
hart.  320 

3.  A  mortgagee  of  estates  on  which 
the  incumbrances  were  numerous 
and  of  a  complicated  nature,  filed 
a  bill  for  foreclosure  and  redemp* 
tion,  and,  by  consent,  the  estate 
was  sold.  Held,  that  the  costs  of 
sale  ought  not  to  be  paid,  in  the 
first  place,  out  of  the  general  fund, 
but  that  the  money  arising  from 


the  sale  of  each  separately  encum- 
bered estate,  ought  to  be  treated 
in  the  same  manner  as  the  estate 
itself  would  have  been,  and  that 
the  mortgagees  ought  to  be  paid 
their  principal,  interest,  and  costs, 
according  to  their  respective  pri- 
orities.    Wild  v.  Lockhart. 

Page  320 

4.  A  mortgagee  filed  a  bill  of  fore- 
closure, and,  pending  the  suit, 
transferred  the  mortgage  to  A. 
B,,  who  transferred  it  to  C.  D. 
Held,  that  the  extra  costs  thus 
occasioned  were  not  to  be  charged 
against  the  mortgagor.  Coles  v. 
Forrest*  652 

5.  Pending  a  suit,  by  a  first  mort- 
gagee to  foreclose,  the  Plaintiff 
obtained  a  transfer  from  the  second 
mortgagee:  Held,  that  the  costs 
occasioned  were  chargeableagainst 
the  estate.  Ibid, 

6*  A  mortgagee  had  been  in  pos- 
sessioD*  She  transferred  the  whole 
of  her  interest,  and  afterwards  be- 
came insolvent.  Her  assignees 
were  made  Defendants  to  a  bill 
of  foreclosure.  Held,  that  their 
costs  ought  not  to  be  charged  on 
the  mortgaged  estate,  but  on  tlie 
Plaintiff.  Ibid. 

See  Parties,  4. 
Receiver,  1. 
Supplemental  Bill,  2. 
Surety. 

MOTION. 

1.  A  motion  for  an    injunction    to 
restrain  a  contingent  nuisance  was 
refiuscd.  Held,  by  the  Lord  Chan- 
cellor, 
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cellor,  that  the  motion  ought  to 
be  refused  with  costs,  and  not 
stand  over.     Haines  v.  Taylor* 

Page  75 

2.  An  order  absolute  to  confirm  the 

Master's  report  of  best  purchaser 

ought  to  be  obtained  on  a  seal  day. 

RobeHson  v.  Skelton.  197 

See  Injunction*  4. 


NEXT  OF  KIN. 

In  a  marriage  settlement  the  ulti- 
mate limitation  of  a  fund  provided 
by  the  husband  was,  **  for  his  next 
of  kin  or  personal  representatives 
in  a  due  course  of  administration, 
according  to  the  Statute  of  Distri- 
butions." There  was  a  similar 
limitation  mutatis  mutandis  of  the 
fund  provided  by  the  wife.  The 
Court,  rejecting  the  claims  of  the 
husband's  executors  and  of  his 
residuary  legatee,  and  excluding 
his  widow,  held,  that  the  next  of 
kin  were  entitled  to  the  fund  pro- 
vided by  the  husband.  Kilner  v. 
Leech.  362 

NOTICE. 
See  Answ£R,  5. 

NUISANCE. 
See  Injunction,  2,  3. 


ORDER  ABSOLUTE. 

In  a  creditors'  suit,  an  application  to 
confirm  absolute  the  Master's  re» 
port  of  best  purchaser  made  by 
consent  before  the  expiration  of 
the  time  limited  by  the  order  iiui 
refused.      Vernon  v.   TheUuuon. 

Page  452 

ORDER  OF  COURSE. 
See  Demurrsr. 

ORIGINAL  BILL. 
See  Plraoino,  2. 


OPTION. 
See  Brbach  of  Trust^  3» 


PARENT  AND  CHILD. 

See  Account. 
Portion. 

PARTIES. 

1.  The  decision  of  the  Court,  under 
the  S9th  Order  of  1841,  upon  the 
argument  of  an  objection  for  want 
of  parties  cannot  be  final.  The 
Court  exercises  a  discretion,  in 
such  cases,  as  to  determining  the 
validity  of  the  objection,  and  will, 
in  a  proper  case,  overrule  the  ob- 
jection, without  prejudice  to  the 
Defendant's  right  to  raise  the  same 
point  at  the  hearing.  Wdham  v. 
Welham.  247 

2.  Trustees  authorised  to  carry  on  a 
trade  permitted  it  to  be  carried  on 
by  agents.  Held,  that  the  agents 
were  not  necessary  parties  to  a 
bill  for  the  administration  of  the 
estate.    Ling  v.  Colman.        370 

3.  A 
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S.  A  widow  concurred  in  a  breach 
of  trust,  but  her  interest  in  the 
testator's  estate  had  been  separ- 
ated. Heldy  that  she  was  not  a 
necessary  party  to  a  suit  by  a 
cestui  que  trust  not  seeking  to 
charge  her  interest ;  and  that  the 
trustees,  seeking  to  charge  her  in- 
terest, must  make  their  equity  ef- 
fective by  some  proceeding  of  their 
own.  Ling  ▼.  Colman.     Page  S70 

4.  A.  B.  mortgaged  a  leasehold  pro- 
perty, and  afterwards  specifically 
bequeathed  it  td  A.  and  jB.,  on 
certain  trusts  for  C,  D.,  and  E. : 
Held,  that  C,  D.,  and  E.  were 
proper  parties  to  a  bill  to  fore- 
close.    Coles  y.  Forrest.  552 

PARTNERSHIP. 

By  articles  of  partnership,  it  was  sti- 
pulated that,  in  the  event  of  such 
severe  illness  as  should  oblige  the 
Defendant  to  quit  India  for  more 
than  one  year,  the  books  should 
be  made  up  to  the  end  of  the 
partnership  year,  and  a  valuation 
should  be  made  of  the  stock.  The 
Defendant  became  an  incurable 
lunatic  on  his  way  to  India,  He 
arrived  there  in  1841,  and  was  sent 
back.  Held,  that  this  article  con- 
templated a  dissolution ;  that,  ac- 
cording  to  the  fair  meaning  of  the 
article,  the  event  had  happened, 
and  that  his  partners  were  entitled 
to  a  dissolution  as  from  the  end  of 
the  partnership  year  1842,  and 
not,  as  contended  by  the  Defend- 
ants, from  the  decree.  Bagshatv 
V.  Parker.  532 

Vol.  X. 


PAYMENT  INTO  COURT. 

Upon  a  sale  under  the  Court,  an 
order  upon  the  purchaser  to  pay  his 
purchase-money  into  Court  can- 
not be  obtained,  until  the  title  has 
been  accepted,  or  the  Master's 
report  obtained  in  its  favour ;  and 
such  an  order  obtained  before 
such  acceptance  or  report,  upon 
affidavit  of  service  of  the  notice  of 
motion,  was  discharged  with  costs. 
Butter  V.  Marriott.  Page  33 

See  VsNDOR  and  Purchaser,  2. 


PAYMENT  OUT  OF  COURT. 

See  Feme  Covert. 
Probate. 


PER  CAPITA. 

Residuary  bequest  in  trust  for  A. 
for  life,  and,  after  her  decease,  to 
distribute  '<  between  the  testator's 
brothers  and  sisters,  and  such  of 
their  children  as  should  be  then 
living,  the  parents  and  children 
to  be  classed  together,  and  to 
sharein  equal  proportions."  Held, 
that  those  brothers  and  sisters  and 
children  only  who  survived  A. 
were  entitled,  and  that  they  took 
per  capita.      Turner  v.  Hudson. 

222 

PERPETUITY. 

Validity  of  a  bequest  in  England  of 
personal  estate  to  be  laid  out  in 
lands  in   Scotland^  according  to 

T  t         limitations 
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limitatioDS  creating  a  perpetuity. 
Fordyce  ▼•  Bridges.         Page  90 
See  Remoteness. 

PERSONAL  REPRESENT- 
ATIVES. 

The  expression  '^  personal  repre- 
sentatives "  and  ''  legal  represent- 

.  atives  "  have,  in  some  cases,  been 
held  to  be  of  identical  meaning, 
but  they  are  not  necessarily  so. 
KUner  v.  Leech.  362 

PETITION. 

The  Master  was  directed  to  charge 
the  Defendants  with  the  rents  of 
some  charitable  property  '^from 
the  filing  of  the  information  come 
to  the  hands  of  the  Defendants." 
The  Master  charged  them  with 
rents  accrued  before,  but  paid 
after,  that  period,  and  his  report 
had  been  confirmed.  The  De- 
fendants presented  a  petition  to 
be  relieved  from  the  payment,  but 
the  Court  held,  that  there  was  no 
plain  mistake  in  the  mode  of 
taking  the  accounts,  and  declined 
to  interfere  except  upon  a  rehear- 
ing. Attorney  General  v.  The 
Drapers^  Company  {Kendrick^s 
Charity.)  558 

PLEADING. 

1.  The  directors  of  a  railway  com- 
pany, for  the  purpose  of  increas- 
ing the  traffic,  proposed  to  guar- 
antee certain  proBts,  and  secure 
the  capital  of  an  intended  steam- 
packet  company,  who  were  to  act 


in  connection  with  the  railway^ 
Held,  that  in  such  a  case,  one  of 
the  shareholders  in  the  railway 
company  was  entitled  to  sue 
<*  on  behalf  of  himself  and  all  the 
other  shareholders,  except  the 
directors,"  who  were  Defendants, 
although  some  of  the  shareholders 
had  taken  shares  in  the  steam- 
paoket  company.  Caiman  ▼•  The 
Eastern  Counties  Railway  Com- 
pany.  Page  1 

2.  A  testator  devised  and  disposed  of 
his  English  and  Scotch  estates  in 
strict  settlement,  and  he  directed 
his  trustees  and  the  survivor,  and 
the  executors,  administrators,  and 
assigns  of  such  survivors,  to  invest 
his  personal  estates  in  lands  in£n^- 
landoR  Scotland^  to  be  settled  ac- 
cording to  the  uses  of  his  estates  in 
tliose  countries  respectively.  And 
he  empowered  the  person  for  the 
time  being  in  possession  of  his 
English  estates,  or  his  guardian^ 
to  appoint  new  trustees,  who  were 
to  have  the  same  powers  as  the 
old.  After  the  testator's  death, 
the  principal  part  of  the  property 
was  invested  in  Scotland.  In  1833, 
the  trustees  being  all  dead,  the 
representative  of  the  survivor  de- 
clined to  act.  The  English  estate 
then  stood  limited  to  A.  an  infant, 
in  tail,  with  remainders  over,  and 
the  Scotch  estate  to  A.  for  an  un- 
alienable estate  in  fee,  with  re- 
mainders to  his  heirs  male,  with 
remainders  to  JS.f  C,  />.,  &c.  the 
Plaintiff  and  others,  for  similar  un- 
alienable estates  in  succession.  In 
1833,  A.  filed  a  bill  against  the 

repre- 
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representative  of  the  surviving 
trustee  and  against  J9.,  and  some 
other  parties  coming  subsequent 
in  the  Scotch  estate  to  the  Piain- 
tiffy  but  omitting  the  Plaintiff, 
insisting  that  too  much  of  the 
personalty  had  been  invested  in 
Scotland.  B*  appeared  voluntarily 
and  put  in  his  answer.  Before  the 
decree,  A.  had  a  guardian  ap- 
pointed, and,  by  the  decree  made 
in  1833,  the  existing  trustee,  at 
his  own  request,  was  discharged, 
and  the  Master  was  directed  to 
appoint  new  trustees ;  and  it  was 
declared,  that  the  uninvested  per- 
sonalty ought  to  be  invested  in 
England.  A.  afterwards  executed 
disentailing  deeds,  and  obtained 
payment  of  the  whole  fund.  By 
the  death  of  A,  and  the  other  pre- 
ceding persons  without  issue^  the 
Plaintiff  became  entitled  in  pos- 
session to  the  Scotch  estates,  and 
he  thereupon  instituted  this  suit 
to  be  relieved  from  the  decree  of 
1833.  Held,  that  he  was  not  bound 
by  that  decree,  and,  secondly,  that 
he  was  entitled  to  obtain  relief  by 
original  bill.     Fordyce  v.  Bridges 

Page  90 

See  Answer,  1,  2,  3,  4. 
Misjoinder. 
Parties. 

Supplemental  Bill. 
Uncertainty. 

POLICY. 

A  party  covenanted  "  to  do  and 
perform  all  such  acts,  matters, 
and  things  us  should  be  requisite 


for  continuing  and  keeping  on 
foot  a  policy."  Held,  that  this 
covenant  could  not  be  read  nega^ 
tively,  as  if  he  had  covenanted  to 
do  no  act,  whereby  it  would  be- 
come void,  and,  therefore,  that 
the  covenant  was  not  broken  by 
the  suicide  of  the  covenantor, 
whereby  the  policy  became  for- 
feited.    Dormay  v.  Borradaik. 

Page  335 

PORTION. 

A  father,  on  the  marriage  of  his 
daughter  A,  gave  her  husband 
15001*9  for  her  present  portion  or 
fortune,  and  he  covenanted,  that, 
in  case  he  should  give  his  other 
daughter  J?.,  on  her  marriage  or 
otherwise,  a  greater  portion  or 
fortune  than  1500/.  in  money  or 
value,  his  executors  would,  within 
a  year  after  the  death  of  himself 
and  wife,  pay  or  deliver  to  the 
husband  of  A.^  such  further  or 
other  sum  or  property,  as  would 
be  equal  with  the  portion  or  for- 
tune given  to  B.  The  father,  on 
the  marriage  of  J3.,  gave  her  a 
portion  of  1500/.,  and  by  his  will, 
after  charging  his  real  estate  with 
the  payment  of  his  debts,  gave  B. 
his  furniture  and  a  life  interest  for 
her  separate  use  in  some  freehold 
and  leasehold  property.  Held, 
that  the  life  interest  was  within  the 
covenant,  but  the  furniture  not; 
and,  secondly,  that  a  debt  of  this 
nature  was  charged  on  the  real 
estate.    Eardley  v.  Owen.       572 


Tt  2 


POWER. 
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POWER. 

A  testator  directed  his  trustees  to 
invest  his  personal  estate  in  lands 
in  England  or  Scothnd,  the  limit- 

:  ations  of  which  were  to  be  dif- 
ferent. Held,  that  this  was  a  dis- 
cretion of  such  a  nature,  that  this 
Court  could  not  execute  it.  For" 
dyce  V.  Bridges.  Page  90 

See  Implication,  2. 
Presumption,  1,2. 

PRACTICE. 

See  Action  at  Law. 
Amendment. 
Answer,  5« 
Case  to  Law. 
Confirming  Report.    " 
Contempt. 
Contribution. 
Copy  Bill. 
Costs. 
Decree. 
Demurrer. 
Dismissal    for    want    of 

Prosecution. 
Guardian. 
Injunction,  4. 
Interrogatories. 
Irregularity. 
Issue. 

Jurisdiction,  2, 

Master. 

Motion. 

Order  Absolute. 

Parties,  L 

Payment  into  Court. 

Petition. 

Probate. 

Pro  confesso. 

Production  op  Documents. 


Security  for  Costs. 

Stamp. 

Staying  Proceedings. 

Substituted  Service. 

PRESUMPTION. 

i.  In  1846,  an  issue  was  directed  to 
try  whether  a  will  dated  in  1825 
had  been  signed  and  published  in 
the  presence  of  three  credible  wit- 
nesses, A.yB.,  and  C,  and  whether 
it  was  attested  by  them.  A.  was 
dead,  and  his  signature  was  proved. 
B.  denied  having  signed  the  will, 
but  was  disbelieved  by  the  judge 
and  jury^  and  C,  an  ignorant  roan, 
proved  his  attestation,  but  did  not 
remember  the  signing  or  publica- 
tion by  the  testatrix.  The  jury 
found  for  the  will.  The  Court, 
under  the  circumstances,  refused 
with  costs  an  application  for  a  new 
trial.      Hiich  v.  JFelb.     Page  84 

2.  Presumption  in  favour  of  a  will, 
apparently  duly  executed,  where 
one  attesting  witness  was  dead,  the 
second  denied  her  signature,  but 
was  not  to  be  believed,  and  the 
third  was  of  defective  memory. 

T6id. 

PRIVILEGE. 
See  Production  of  Documents* 

PROBATE. 

Payment  of  a  sum  of  34/.  to  the 
legal  personal  representatives, 
under  a  Genevese  probate  refused. 
Lasseur  v.  Ttfrconnel,  28 

See  Receiver,  S. 

PRO 
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PRO  CONFESSO. 

A  bill  was  taken  pro  confessOf  and 
^  was  served,  but  the  Defendant 
could  not  afterwards  be  found. 
Liberty  was  given  to  the  Plaintiff 
under  the  88th  Order  of  1845  to 
issue  and  execute  such  process  of 
contempt  as  he  might  be  advised, 
to  compel  the  performance  of  the 
decree.    Brown  v.  Home. 

Page  400 

PRODUCTION  OF   DOCU- 
MENTS. 

!•  The  title  of  R.  to  an  estate  having 
been  discovered  by  B.,  i2.  agreed 
to  give  B.  a  moiety  of  the  estates 
for  his  exertions,  &c.,  and  B.  was 
to  prosecute  the  claim  at  his  own 
risk.  B,t  through  his  solicitor, 
afterwards  took  the  opinion  of 
counsel  upon  the  case,  and  insti- 
tuted a  suit  of  J?.  V.  R.  in  the 
name  of  A.,  under  a  power  of 
attorney  given  by  R.  for  that  pur- 
pose. Held,  in  a  suit  by  R.  to  set 
aside  the  transaction,  that  B.  was 
bound  to  produce  the  case  and 
opinion,  and  the  documents  in  R. 
v.  R*  for  i2.'s  inspection,  the  same 

^  not  being  privileged.  ReyneU  v. 
Sprye.  51 

2*  In  the  same  case,  B.,  wishing  to 
purchase  the  remaiiring  moiety, 
procured  his  solicitor  to  write  him 
a  letter  to  shew  to  i2.,  and  cal- 
culated to  induce  him  to  sell.  R, 
agreed  to  sell.  Held,  in  a  suit  to 
set  aside  the  sale,  that  the  letter 


was  not  a  privileged  communica- 
tion,    ReyneU  v.  Sprye*  Page  51 

3.  Upon  a  motion  for  production  of 
documents,  the  Defendant  was 
permitted  to  produce  an  affidavit 
to  shew  they  were  privileged. 
Held,  that  the  Plaintiff  was  not 
entitled  to  use  an  affidavit  in  op- 
position to  it.  BlenJdnsopp  v. 
Blenkinsopp.  143 

4.  A  Defendant  admitted  that  docu- 
ments were  in  his  solicitor's  hands, 
having  come  to  them  as  the  repre- 
sentatives of  the  solicitors  of  the 
Defendant's  testator ;  but  he  said 
they  were  not  "  in  his  possession 
or  power  or  under,  his  control." 
The  Court  refused  to  order  a  pro- 
duction.   Palmer  y,  Wright.  234 

5.  A  Defendant  before  answer  be- 
came bankrupt.  He  put  in  his 
answer,  stating  that  certain  books 
and  letters  were  in  the  possession 
of  his  solicitor,  who  claimed  a  lien 
on  them,  and  that  he  could  not 
obtain  possession  thereof.  The 
Court  ordered  the  Defendant  to 
produce  them,  with  liberty  to  ap- 
ply in  case  of  need.  Rodick  v. 
GandeO.  270 

6.  A  bill  was  filed  against  A^  and  B. 
(a  solicitor)  to  set  aside  a  convey- 
ance from  A.  to  J?.,  made  pending 
a  suit  in  the  Ecclesiastical  Court 
in  order  to  defeat  the  Plaintiff'ii 
right.  B.f  by  his  answer,  admitted 
the  possession  of  certain  docu- 
ments, and  stated  the  suit  had 
been  wholly  conducted  by  a  proc- 
tor, and  that  he,  B.,  had  acted  as 
solicitor  for  A.  in  that  suit,  so  far 
as  A.  had   employed  a  solicitor 

Tf  S  therein, 
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therein,  but  he  made  no  case  for 
exemption  from  production.  On 
a  motion  for  production,  B.  was 
allowed  to  file  an  affidavit  in  aid, 
and  he  thereby  stated,  in  addition, 
that  he  had  been  and  was  still  i^.'s 
solicitor,  so  far  as  he  had  a  solici- 
tor, and  was  consulted  by  him  as 
regarded  the  proceedings  in  the 
Ecclesiastical  Court ;  that  the  let- 
ters in  his  possession  were  written 
by  A.  to  him,  as  such  his  solicitor, 
and  that  the  same  were  private  and 
privileged  communications  made 
by^.  to  B.\  that  cases  for  the 
opinion  of  counsel  were  prepared 
by  him,  as  such  solicitor  of  A, 
and  the  opinions  taken,  for  the 
purpose  of  advising  A.  and  B. 
with  regard  to  the  proceedings  in 
the  Ecclesiastical  Court,  and  that 
the  documents  relating  to  the  Ec- 
clesiastical Court  came  into  his 
possession  as  solicitor  of  A.  Held, 
that  upon  the  answer  alone,  the 
documents  were  not  privileged, 
but  that  on  the  answer  and  affi- 
davit, the  Plaintiff  was  not  entitled 
to  their  production.  Blenkinsopp 
V.  Blenkinsopp.  Page  277 

7.  Disputes  arose  between  two  ce«/tff 
que  trusts  in  respect  of  the  trust 
matters,  and  the  trustee  acted  as 
solicitor  for  one.  Held,  that  the 
communications  between  such  so- 
licitor and  cestui  que  trust  were  not 
privileged  as  against  the  other. 
Tugwell  v.  Hooper.  S48 


PUBLIC  POLICY. 

Whether  a  public  company  can  con- 
tract itself  out  of  powers  given  it 
by  the  legislature  for  the  public 
protection,  qtueref  Sembkj  not. 
Breyntony.  The  London  and  North 
Western  Railway  Company. 

Page23S 

See  Fellowship. 

PURCHASE  UNDER  COURT. 
See  Payment  into  Court. 


RAILWAY. 

L  Observations  as  to  the  extent  of 
the  powers  given  by  railway  acts. 
Colman  v.  I*he  Eastern  Counties 
Railway  Company.  I 

2.  The  directors  of  a  railway  com- 
pany, for  the  purpose  of  increasing 
the  traffic,  proposed  to  guarantee 
certain  profits,  and  secure  the 
capital  of  an  intended  steam- 
packet  company,  who  were  to  act 
in  connection  with  the  railway. 
Held,  that  such  a  transaction  was 
not  within  their  powers,  and  they 
were  restrained  by  injunction. 

aid. 

S.  By  the  *<  Railway  Clauses  Con- 
solidation Act,"  if  a  railway  crosses 
any  turnpike  road,  then,  except 
where  otherwise  provided  for  by 
the  special  act,  the  road  is  to  be 
carried  over  the  railway,  or  the 
railway  over  the  road.  By  their 
special  act,  a  company  were  au- 
thorised 
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Ihorised  to  make  the  railway  '*  in 
the  line  and  upon  the  lands  de- 
lineated" in  the  plans  deposited; 
and  they  were  authorised  to  pass 
a  certain  turnpike  road  on  a  level, 
and  the  deposited  plans  so  repre- 
sented. The  Plaintiff  agreed  to 
sell  to  the  company  a  portion  of 
his  land,  adjoining  the  road^  and 
the  agreement  recited,  that  it  was 
purchased  for  the  purpose  of  con« 
structing  the  railway  "  according 
to  a  certain  plan  and  section 
thereof  deposited"  Ac.  Held, 
that  the  company,  under  the  acts, 
had  power  to  make  the  turnpike 
road  pass  under  the  railway  in- 
stead of  on  a  level,  and  that  this 
right  had  not  been  destroyed  by 
the  agreement  with  the  Plaintiff. 
Breijfnton  v.  The  London  and 
North  Western  RaUvoay  Company* 

Page  2S8 

See  Public  Policy. 
Receiver,  2. 

REAL  ESTATE. 

A  testator  directed  all  his  debts,  in 
the  first  place,  to  be  paid  out  of 
his  personal  estate,  except  his 
leaseholds,  if  sufficient,  and,  if  not, 
he  charged  his  real  estate  there- 
with. Held,  that  the  specific  le- 
gacies were  liable  to  the  payment 
of  the  debts  in  priority  of  the  real 
estate.  Bateman  v.  Hotchkin.  426 

REAL  AND  PERSONAL 
ESTATE. 

See  Administration  of  Assets. 


Charge  on  Real  Estate. 
Conversion. 
Costs,  L 
Exoneration. 
Thellusson  Act. 

RECEIVER. 

1.  A.  and  B.  were  trustees  and  ex- 
ecutors. A.  paid  more  than  he 
received,  in  the  expectation  of 
repayment  out  of  a  mortgage 
forming  part  of  the  assets.  A* 
died  and  B.  refused  to  act  In 
an  administration  suit,  a  receiver 
of  the  mortgage  was  appointed 
against  the  representatives  of  A* 
Palmer  v.  Wright.  Page  234 

2.  A  railway  company,  without  the 
leave  of  the  Court,  took  proceed- 
ings under  the  Lands  Clauses 
Consolidation  Act,  to  take' pos- 
session of  lands  in  the  possession 
of  the  Receiver  under  the  Court. 
On  an  ex  parte  motion  they  were 
restrained.    Tink  v.  Bundle.    318 

3.  The  existence  of  a  suit  to  recall 
probate  in  which  the  probate  has 
been  ordered  into  Court  is  not  of 
itself  a  sufficient  ground  for  ap- 
pointing a  receiver.  Newton  v. 
Ricketts.  525 

4.  Motion  by  incumbrancer  on  a 
fellowship  for  a  receiver  and  in- 
junction, refused  by  the  V.  C.  E. 
Berkeley  v.  King's  College^  Cam' 
bridge.  602 

RECITAL. 

See  Implication,  1. 
Will,  2. 

Tt 4  RE- 
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REFORMING  DEED. 
See  Mistake. 

BEHEARING. 
See  Petition. 


REINVESTMENT. 
See  Costs,  6. 

RELATOR. 

See  C0ST89  2. 

REMOTENESS. 

1  testator  devised  his  real  estate  in 
strict  settlement,  subject  to  a  term 
of  2000  years,  limited  to  trustees 
for  raising  500^.  a  year,  and  ac- 
cumulating it  as  a  sinking  fund  for 
payment  of  his  mortgage  debts, 
&c.  to  a  considerable  amount 
Held^  that  the  trust,  though  un- 
limited in  its  duration,  was  valid. 
Baieman  ▼.  Hotchkin*    Page  426 

RENTS. 
See  Decree. 

REPORT. 

See  Confirming  Report. 
Master,  4. 
Order  absolute. 

RETAINER. 
See  TaxatioKi  16. 


REVERSIONARY  INTEREST. 
See  Feme  Covert. 

RIGHT  TO  INTERVENE. 
See  Charity,  1. 


SALE. 


See  Mortgage,  2,  3. 

Vendor  and  Purchaser. 

SCOTCH  ENTAIL. 
See  Pbrpetuitt. 

SEAL  DAY. 
See  Motion,  2. 

SECURITY  FOR  COSTS. 

A  Plaintiff  having  been  ordered  to 
give  security  for  costs,  gave  an 
insufficient  security;  he  was  or- 
dered to  give  other  security  within 
a  month,  and  having  made  default, 
he  was  ordered  to  give  security 
within  a  limited  period,  and  in 
default,  that  the  bill  should  stand 
dismissed  with  costs.  Giddings  v. 
Giddings.  Page  29 

SENTENCE. 
See  Marriage. 

SEPARATE  USE. 
See  Misjoinder. 

SET. 
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SETTING  ASIDE  CONTRACT. 
See  Mistake. 

SETTLEMENT. 

See  Implication,  2. 
Portion. 

SETTLEMENT,  EQUITY  TO. 
See  Husband  and  Wive,  S,  4. 

SHORT  HAND  NOTES. 
See  Taxation,  17. 

SOLICITOR. 

See  Articled  Clerk. 
Costs,  8. 

SOLICITOR  AND  CLIENT. 

See  Contempt. 

Production     of    Docu- 
ments, 1,2.  7. 
Taxation. 

SPECinC  PERFORMANCE. 
See  Vendor  and  Purchaser,  3. 

STAMP. 

A  Plaintiff  sued  to  recover  a  large 
unliquidated  sum  due  to  her  test- 
atrix ;  but  the  stamp  on  the  pro- 
bate did  not  cover  the  amount 
claimed.  Held,  that  the  Plaintiff 
could  not  obtain  a  decree  even 
for  accounts  and  enquiries,  until 
the  probate  had  been  properly 
stamped.  The  cause  stood  over, 
and    the  commissioners  stamped 


the  probate  and  gave  credit  for 
the    duty.      Howard  v.   Prince. 

Page  SI 2 

STATUTE. 

40  Geo,  S.  c.  98.  See  Remote- 
ness. 

■     ■  Thellusson  Act. 

3  &  4  ^.  4.  c.  27.    See  Laches. 

6  &  7  ^.4.  c.  77.     See  Charity,  1. 

3  &4  Vici.  C.113.  Sf« Charity,  1. 

6  &  7  Vict.  c.  73.    See  Taxation. 

6  &  7  Vid.  c.  73.  s.  9.  See  Ar- 
ticled Clerk. 

6  &  7  Viet.  c.  85.   See  Evidence,  1. 

8  &  9  Vict.  c.  18.    See  Receiver,  2. 

8  &  9  Vict.  e.  20.    See  Railway,  3. 

STATUTE  OF  LIMITATIONS. 
See  Husband  and  Wife,  1. 

STAYING  PROCEEDINGS.    . 

A  demurrer  had  been  allowed  with 
costs,  but  an  appeal  had  been 
heard,  and  was  standing  for  judg- 
ment. A  motion  to  stay  the  pro- 
ceedings for  costs  was  refused 
with  costs.  Bainbrigge  y.  Sad- 
deletjf.  35 

SUBSTITUTED  SERVICE. 

The  order  on  a  solicitor  for  payment 
to  his  client  of  a  sum  found  due 
on  taxation  requires  personal  ser- 
vice ;  but,  it  appearing  that  the 
solicitor  absented  himself  to  avoid 
service,  an  order  for  substituted 
service  was  made.      In  re  JJoyd. 

451 
SUF- 
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SUFFICIENCY. 
See  Answer^  I,  2,  3,  4. 

SUPPLEMENTAL  BILL. 

U  Residuary  legatees  filed  a  bill 
against  the  executor,  charging 
him  with  wilful  default,  for  which 
some  grounds  appeared  by  his  an- 

>  swer.  No  evidence  was  entered 
into»  and  the  common  accounts 
were  directed.    The  widow,  who 

>  was  a  Defendant,  and  was  inter- 
ested in  the  estate,  afterwards  filed 

•  a  supplemental  bill  without  leave 

•  to  charge  the  executor  with  wilful 

•  default.  Held,  that  the  proceed- 
ing was  regular,  and  a  decree  was 
made  supplemental  to  the  former 
proceedings.     Berroto  v.  Morris. 

Page  437 

2.  A.  mortgaged  to  B;  who  filed  a 
bill  of  foreclosure,  and  B.,  pend- 
ing the  suit,  assigned  to  C,  who 
mortgaged  to  D.,  and  became  in- 
solvent. D.  filed  a  supplemental 
bill  to  have  the  benefit  of  the  suit 
for  foreclosure  ;  Held,  that  he 
was  entitled  to  such  relief-  Coles 
V,  Forrest •  532 

3.  The  Plaintifi*  claimed  to  be  an  in- 
cumbrancer on  certain  real  estates, 
and  there  being  outstanding  terms, 
he  filed  his  bill  against  the  other 
parties  interested  in  the  property, 
to  make  his  security  available.  By 
the  decree  the  bill  was  retained 
for  twelve  months  with  liberty  to 
the  Plaintiff  to  proceed  at  law 
touching  the  matters  in  question 
in  the  cause^  and  the  Defendants 


were  restrained  from  setting  up 
the  outstanding  terms,  and  from 
pleading  the  Statute  of  Limita- 
tions. Tlie  Plaintiff  brought  an 
action  of  ejectment,  which  was 
defended  by  one  of  the  Defend- 
ants and  also  by  the  occupying 
tenants ;  and  the  latter,  not  being 
parties  to  the  suit,  set  up  the  out- 
standing terms  and  the  Statute  of 
Limitations,  and  thus  defeated  the 
Plaintiff  in  the  action.  The  Plain- 
tiff then  filed  a  supplemental  bill 
detailing  what  had  taken  place  at 
law,  and  praying  to  be  let  into 
possession,  and  that  on  any  new 
trial  the  Defendants  might  admit 
that  the  Plaintiff's  title  accrued 
within  twenty  years.  Afterwards 
the  original  decree  was  affirmed 
by  the  Lord  Chancellor.  The 
supplemental  bill  was  brought  on 
for  hearing  before  the  Master  of 
the  Rolls.  Held,  that  the  pro- 
ceeding was  irregular,  and  the 
supplemental  bill  was  dismissed 
with  costs.  Smith  v.  The  Sari  of 
Effingham.  Page  539 

See  Misjoinder. 

SURETY. 

Husband  and  wife  mortgaged  their 
respective  estates  for  securing  the 
husband's  debt.  Both  estates  were 
sold  and  conveyed  free  from  the 
mortgage*  and  in  1832  the  debt 
was  paid  out  of  the  produce  of 
the  wife's  estate.  In  1841,  a  bill 
was  filed  to  have  the  amount 
recouped  out  of  the  produce  of 
the  estate  of  the  husband  which 

was 
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was  in  Court.  Held»  that  the 
representative  of  the  wife  was  not 
entitled  to  interest  on  the  amount 
paid.     Latwaster  v.  Evors. 

Page  266 

SURVIVORSHIP. 

See  Per  capita. 


TAXATION. 

1.  A.  agreed  to  take  a  lease  and  to 
pay  the  expenses.  The  lease  was 
prepared  by  the  lessor's  solicitors, 
who  delivered  Jiis  bill,  made  out 
as  against  the  lessee.    The  lessee 

'  obtained  an  order  to  tax  the  bill, 
on  an  allegation  that  he,  the  lessee^ 
had  employed  the  solicitor,  which 
being  contrary  to  the  fact»  the 
order  was  discharged,  but  without 
costs,  the  matter  in  difference  be- 
ing very  small.     In  re  GabrieL 

45 

2.  As  to  the  legal  effect  of  a  pay- 
ment of  a  bill  of  costs  *^  under  pro- 
test."   In  re  Harrison.  .  57 

3.  Mortgagee's  solicitor  delivered 
his  bill  to  the  mortgagor  nearly 
three  weeks  before  the  day  of  set- 
tlement. At  the  meeting  the  bill 
was  objected  to ;  but  the  solicitor 
refused  to  complete  without  full 
payment,  and  the  mortgagor  paid 
it  under  protest.  Held,  that  this 
was  not  sufficient  to  authorise  a 
taxation,  although  there  might  be 
some  over-charges.  Ibid, 

4.  The  taxation  of  the  bill  of  a  mort- 
gagee's solicitor,  at  the  instance  of 


the  mortgagor,  takes  place  as  be- 
tween the  solicitor  and  the  mort- 
gagee, his  client.  In  re  Harrison. 

Page  57 

5.  The  bill  of  trustee's  solicitor  was 
delivered  on  the  27th  o^  November^ 
and  on  the  10th  of  December  paid, 
after  some  deductions,  by  the  so- 
licitor of  the  cestui  que  irusif  as 
he  alleged,  under  protest.  A  pe- 
tition for  taxation  presented  by  the 
cestui  que  trust  in  January  follow- 
ing was  dismissed  with  costs.  In 
re  Neate.  181 

6.  The  general  rule  is,  that  a  paid 
bill  is  not  to  be  referred  for  tax- 
ation; and  special  circumstances 
and  grounds  are  required  to  take 
a  case  out  of  this  rule.  Ibid. 

7*  A  solicitor  was  employed  by  three 
partners.  He  brought  an  action 
against  them  for  his  bill  of  costs, 
and  representing  one,  he  obtained 
judgment  against  him  by  defaulL 
Held,  that  this  did  not  prevent  the 
others  from  obtaining  an  order  for 
taxation.  Held,  also,  that  an  appli- 
cation for  taxation  by  the  two  was 
regular,  the  third  not  concurring, 
but  that  he  ought  to  be  served 
with  the  petition.    In  re  Hair. 

187 
8*  The  Taxing  Masters  have  juris- 
diction to  determine  questions  of 
retainer.  Ibid, 

9.  Payment  of  a  bill  of  costs  is,  primd 
Jade^  an  admission  of  its  correct- 
ness, and  the  client  is  bound  to 
prove  "  special  circumstances" 
to  authorise  its  taxation.  Such 
special  circumstances  are  usually 
pressure,  as  where  an  immediate 

payment 
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payment  is  required,  at  a  time 
when  it  would  be  very  inconve- 
nient to  the  party  paying,  that 
any  delay  should  occur  in  the 
completion  of  the  business ;  and, 
secondly,  error  or  over-charge  in 
the  bill.  If  the  over-charges  evi- 
!  dence  fraud,  very  slight,  if  any, 
circumstances  are  necessary  to  in- 
duce the  Court  to  order  a  taxa- 
tion.   In  re  Harding,     Page  250 

10.  An  application  for  taxation  of  a 
bill,  made  fourteen  months  after 
its  delivery,  and  before  payment, 
refused,  there  being  no  sufficient 
«  special  circumstances."  In  re 
Harper  and  Jones.  284- 

11.  A  client  gave  his  solicitor  a  pro- 
missory note,  and  signed  a  memo* 
randum  of  settlement.  The  Court 
was  strongly  inclined  to  think  that, 
under  the  circumstances,  it  ought 
to  be  deemed  to  amount  to  pay- 
ment. Ibid. 

12.  The  lapse  of  twelve  months 
between  the  time  of  payment  of 
a  bill  of  costs  and  the  presentation 
of  a  petition  for  its  taxation,  pre- 
cludes taxation  under  the  act. 

Ibid. 

13.  In  the  taxation  of  costs  as  be- 
tween solicitor  and  client  the  Tax- 
ing Master  had  disallowed  the 
costs  of  two  counsel  in  'several 
applications  to  the  Court.  The 
Master,  having  used  his  discre- 
tion, and  not  proceeded  on  any 
general  principles,  a  petition  to 
review  the  taxation  was  dismissed 
with  costs.     Friend  v.  Solly.   829 

14.  Brief  of  pleading  prepared  for 
counsel  after  publication  and  be- 


fore the  cause  had  been  set  down, 
and  which  became  useless,  in  con- 
sequence of  a  compromise  before 
hearing,  disallowed  on  taxation 
as  between  solicitor  and  client. 
Friend  v.  SMy.  Page  329 

15.  Petition  to  tax  a  bill  of  costs, 
paid  without  pressure,  nine  days 
after  its  delivery,  dismissed  with 
costs.    In  re  Drew.  368 

16.  Special  retainer  disallowed  in 
the  taxation  of  costs,  as  between 
party  and  party.  Smith  v.  The 
Earl  of  Effingham.  378 

17.  Transcript  of  short-hand  writer's 
notes  used  on  appeal  disallowed 
on  a  taxation  between  party  and 
party.  Ibid. 

18.  The  general  rule  is,  that  the 
costs  of  two  counsel  only  are  al- 
lowed upon  a  taxation  between 
party  and  party.  Ibid. 

19*  In  the  absence  of  sufficient  rea- 
son, only  one  consultation  ought 
to  be  allowed  under  the  120th 
Order  of  May  1845,  and  the 
Taxing  Masters  certified  that  the 
fact  of  one  couqsel  being  brought 
specially  from  another  Court  is 
not  a  ground  for  allowing  an  extra 
number.  Ibid. 

20.  A  charge  in  a  solicitor's  bill  *'  for 
attending  a  great  many  times "  is 
too  vague,  and,  on  taxation,  the 
charge  will  be  disallowed.  In  re 
Pender.  390 

21.  The  costs  of  an  abstract  of  a 
deed  prepared  to  accompany  a 
case  submitted  to  counsel,  disal- 
lowed under  the  circumstances. 

Ibid. 

22.  A   considerable    portion    of  a 

charge 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


641 


charge  for  the  attendance  of  a 
solicitor  in  town,  at  the  request 
of  his  client,  disallowed,  on  the 
ground  that  the  solicitor  had  failed 
to  prove  that  the  whole  time  was 
required  for  the  business.  In  re 
Pender.  Page  390 

23*  Where  a  solicitor  makes  against 
his  client  any  charge  not  autho- 
rised in  the  usual  and  regular  mode 
of  proceeding,  the  burden  of  proof 
is  upon  the  solicitor,  and,  in  a  case 
where,  for  the  interest  of  a  client, 
the  solicitor  had  advanced  money 
to  put  in  the  answer  of  a  co«De- 
fendant,  it  was  disallowed,  on  the 
ground  that  it  was  not  clearly 
made  out  that  the  client  autho- 
rised or  acquiesced  in  it.        Ibid, 

24<.  Brief  of  pleadings  made  before 
the  case  was  at  issue  disallowed. 

Ibid, 

25.  Fee  of  counsel  for  settling  a 
special  affidavit  for  leave  to  amend 
disallowed,  in  a  taxation  between 
solicitor  and  client.  Ibid, 

26.  Upon  a  taxation  in  equity,  a 
question  arose  as  to  the  liability 
of  the  client  to  pay  the  costs  of  a 
consolidated  action  at  law.  Leave 
was  given  to  the  solicitor  to  bring 
his  action  to  try  the  question.  In 
re  Anderson,  399 

27.  Taxation  ai^er  payment  ordered, 
on  proof  of  pressure,  and  on  shew, 
ing  grounds  for  thinking  that  the 
bill  would  be  considerably  reduced 
on  taxation.    In  re  Sladden,  488 

28.  In  proceeding  under  the  So- 
licitors' act,  the  Court  is  not  au- 
thorised to  interfere  with  a  special 
agreement  between  solicitor  and 


client,  the  legal  effect  of  which  is 
to  alter  the  ordinary  relation  be- 
tween solicitor  and  client,  to  su- 
persede the  authority  or  discretion 
of  the  Court,  by  giving  to  either 
party  more  or  less  than  is  war- 
ranted by  the  rules  of  the  Court, 
or  by  providing  for  the  settlement 
and  payment  of  the  bill  in  a  spe- 
cial manner.    In  re  Eyre. 

Page  569 
29.  A  client  agreed  to  pay  his  so- 
licitor three  guineas  a  day,  in  ad- 
dition to  the  usual  charges  of  a 
solicitor,  for  his  travelling  and 
other  expenses.  The  Court,  being 
of  opinion  that,  under  the  common 
order  of  taxation,  the  Master  would 
take  the  agreement  into  considera- 
tion, held,  that  its  suppression,  in 
obtaining  an  ex  parte  order,  was 
not  irregular.  Ibid, 

TAXING  MASTER. 
See  Taxation,  8. 

TENANT  FOR  LIFE  AND 
REMAINDERMAN. 

A  testatrix  gave  her  property,  with 
certain  exceptions,  to  her  grand- 
daughter, and  afterwards  stated 
*<  that  her  property  was  in  the 
Bank  and  India  House."  Held 
(assuming  her  to  take  for  life), 
that  she  was  entitled  to  enjoy  the 
Bank  and  India  stock  in  specie, 
and  that  it  was  not  liable  to  be 
converted  into  consols.    Hubbard 

203 
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TENANT  IN  COMMON. 

Gift  in  trust  to  be  equally  divided 
between  i4.,  Bs,  and  C,  separate 
from  '<  their"  husbands*  and  for 
"  their  "  sole  use,  and  at  "  their  " 
decease,  to  be  divided  amongst 
**  their  "  daughters.  Held,  that 
A»9  B.f  and  C.  each  took  one  third 
for  life  with  remainder  as  to  her 
one  third,  to  her  daughters.  WUles 
y.  Douglas.  Page  47 

THELLUSSON  ACT. 

A  testator  devised  his  real  estate  to 
trustees  in  fee  to  accumulate  until 
the  youngest  child  of  A.  attained 
twenty-one,  and  then  to  divide  it. 
After  the  expiration  of  twenty-one 
years,  and  before  the  youngest 
child  attained  twenty-one,  the  heir 
of  the  testator  died.  Held,  that  the 
forbidden  accumulation  subse- 
quent to  the  heir's  death,  being 
in  the  nature  of  a  chattel  interest, 
passed  to  the  personal  represent- 
atives of  the  heir  of  the  testator. 
Sewell  V.  Denny,  315 

See  Remoteness. 

TRADE  MARKS. 

The  Plaintiff  invented  and  sold  a  me- 
dicine under  his  own  name.  The 
Defendant  also  made  and  sold  a 
similar  medicine,  and  on  his  labels, 
he  used  the  Plaintiff's  name  and 
certain  certificates  given  of  the 
efficacy  of  the  Plaintiffs  medicine, 
in  such  an  ingenious  manner,  as. 


jtrim&  fadet  though  not  in  fact,  to 
appropriate  and  apply  them  to 
his  own  medicine.  Held,  that, 
although  there  were  other  differ- 
ences in  the  mode  of  selling,  the 
proceeding  was  wrongful,  and  the 
Defendant  was  restrained  by  in- 
junction.     Franks    v.     Weaver. 

Page  297 


TRUST. 

A.  B.  invested  a  sum  of  money, 
which  was  subject  to  the  trusts  of 
his  marriage  settlement,  in  the 
purchase  of  a  real  estate,  and  he 
added  a  sum  of  500L  of  his  own. 
Held,  under  the  circumstances, 
that  he  had  devoted  this  sum  to 
the  trusts  of  the  settleqaent  for 
the  benefit  of  the  parties  entitled 
thereunder.  Ouseleyv.  Anstruiher. 

461 

See  Breach  op  Trust. 
Estate  in  Fee. 


TRUSTEE  AND  CESTUI  QUE 
TRUST. 

Trustees  can  only  be  allowed  costs 
out  of  pocket  for  professional 
business  transacted  by  a  firm,  one 
of  whom  is  a  trustee,  though  the 
business  be  done  by  one  of  the 
partners  who  is  not  a  trustee. 
Christophers  v.  WhUe  523 

See  Breach  of  Trust. 

Production  of  Documents,  7* 
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UNCERTAINTY. 

A  testator  devised  his  estate  on  trust 
for  his  children.  Some  of  them 
filed  a  bill  for  the  administration 
of  the  estate^  against  the  trustees 
and  against  one  /.  G.  The  bill 
charged,  that «/.  G.  alleged*  that 
the  Plaintifi  had  contracted  to  sell 
him  the  testator's  real  estate,  and 
that  he  had  given  notice  to  the 
trustees  of  his  claim;  but  the 
Plaintifi  charged  that  they  had 
not  entered  into  any  agreement 
to  sell  to  J,  G*t  and  that  if  they 
had,  it  had  been  long  since  aban- 
doned and  waived  by  «/•  G. ;  and 
it  further  charged,  that  J.  G.  had 
not  any  charge,  interest,  or  claim 
on  the  estate.  Held,  that  the  al. 
legations  against  J.  G.  were  in- 
sufficient, and  his  demurrer  was 
allowed*    Hodgson  v.  Espinasse* 

Page  473 
See  Devise,  S. 


VENDOR  AND  PURCHASER. 

1*  Upon  a  sale  under  the  Court,  an 
order  upon  the  purchaser  to  pay 
his  purchase-money  into  Court 
cannot  be  obtained,  until  the  title 
has  been  accepted,  or  the  Master's 
report  obtained  in  its  favour ;  and 
such  an  order,  obtained  before 
such  acceptance  or  report,  upon 
affidavit  of  service  of  the  notice  of 
motion,  was  discharged  with  costs. 
Rutter  V.  Marriott*  S3 

2.  Applications  of  purchasers  to  pay 
purchase'-moDey  into  Court*  and 


to  be  let  into  possession,  without 
prejudice  to  objections  to  the 
title,  are  always  refused.  Rutter 
▼.  Marriott.  Page  33 

3.  A  life  interest  in  property  was 
sold  by  auction  **  without  re- 
serve." The  vendors  had  entered 
into  an  agreement  with  ilf.,  that 
he  should  bid  32,000^.  and  be 
the  purchaser,  unless  a  higher 
sum  should  be  bid,  and  this 
fact  was  concealed.  The  property 
was  sold  to  the  Defendant  for 
50,000£.  The  tenant  for  life  after- 
wards died.  Held,  that  the  pro- 
ceedings were  tainted»  and  that 
specific  performance  could  not  be 
decreed.    Robinson  v.  Wall*     61 

4.  Where  a  purchaser  under  the 
Court  obtains  the  order  nisi  to 
confirm  the  report,  but  neglects 
to  make  it  absolute,  the  Plaintiff 
may  do  so  by  motion  of  course. 
Robertson  v.  Skdton.  197 

5.  A  purchaser  under  a  decree  is 
not  to  be  relieved  from  his  pur- 
chase, merely  because  there  are 
irregularities  in  the  decree,  where 
there  is  no  want  of  jurisdictipn 
or  parties.   Baker  v.  Sowter.   343 

6.  Real  estate  was  devised  to  and 
vested  in  trustees,  in  trust  for 
certain  persons,  amongst  whom 
were  an  infant  and  persons  not  dn 
esse.  In  a  suit  for  carrying  the 
trusts  into  execution,  the  debts 
and  legacies  were  paid  out  of  the 
per^nal  estate,  before  any  pro- 
vision was  made  for  payment  of 
the  costs  of  suit.  While  there 
was  personal  estate  remaining,  and 
before  the  facts  had  been  so  as- 
certained 
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cerlained  as  to  make  a  sale  of  the 
real  estate  proper,  a  decree  was 
made  for  the  sale  of  the  real 
estate,  for  payment  of  the  costs. 
Held,  that  although  the  decree 
was  not  such  as  would  have  been 
pronounced,  on  due  considera- 
tion, and  would  have  been  varied 
upon  a  rehearing,  yet  a  purchaser 
under  it  was  not  entitled  to  be 
discharged  from  his  purchase  on 
the  ground  of  irregularity,  there 
being  no  want  of  jurisdiction  or 
parties.    Baker  v.  Sowler. 

Page  343 
See  Equity. 
Mistake,  2. 
Order  absolute. 

VICE-CHANCELLOR. 
See  Jurisdiction,  2. 

VISITOR. 

Upon  an  information  for  the  reform- 
ation of  alleged  abuses  in  the  ma- 
nagement of  a  school  established 
by  the  founder  of  Magdalen  CqI- 
legCj  in  connection  with  it.  Held, 
that  the  Court  had  not  jurisdic- 
tion to  give  the  relief  asked.  That 
though  there  was  sufficient  proof 
of  the  duty  or  obligation,  there 
was  no  evidence  of  a  trust,  as  the 
word  is  understood  in  this  Court, 
and  that  the  proper  remedy  was 
through  the  Visitor.  The  At- 
torney-General  v.  Magdalen  CoU 
teg^f  Oxford.  402 


WAY-LEAVE. 

Lands  were  subject  to  a  lease  of  a 
way-leave  at  a  certain  rent  for 
sixty-three  years,  which  the  lessee 
had  the  power  of  determining. 
The  land  and  rent  were  sold 
separately  by  auction  in  two  lots, 
and  were  purchased  by  two  dif- 
ferent persons.  After  some  time 
the  purchaser  of  the  land  entered 
into  an  arrangement  with  the  les- 
see, to  put  an  end  to  the  lease, 
and  entered  into  a  different  one, 
in  order  to  defeat  the  right  of  the 
purchaser  of  the  rent.  Held,  that 
this  was  contrary  to  equity,  and 
the  right  of  the  purchaser  of  the 
rent  was  made  good  oat  of  the 
new  contract.  Wood  ▼.  The  Mar- 
quis of  Londonderry.      Page  465 


WILFUL  DEFAULT. 
See  Supplemental  Bill,  1. 

WILL. 

1.  A  testator  bequeathed  an  annuity 
to  D.,  and  to  A.^  B.,  and  C.  his 
residue*  to  be  equally  divided  Sec; 
except  the  Swansea  canal  shares, 
which  were  not  to  be  sold  till 
after  the  death  of  D.  Held,  that 
the  Swansea  canal  shares  passed 
by  the  residuary  gift.  James  v. 
Irving.    James  ▼.  Gronow.     276 

2.  A  testator,  aher  reciting,  inaccu- 
rately, that  his  wife  was  entitled 
for  life  to  39,000/.  settled  on  his 
marriage,  which  he  stated  would, 

at 
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at  4>  per  cent.^  yield  15601'$  di- 
rected his  trustees  to  add  an  an- 
nuity of  440/.  to  raise  his  wife's 
jointure  to  9O001.  Held,  that 
the  widow  was  entitled  to  have 
her  annuity  made  up  to  2000/.  at 
all  events.    Ouseley  ▼•  Anstruther. 

Page  459 

See  Absolute  Interest. 

Administratioh  ov  Assets. 

Bequest. 

Canal  Shares. 

Charge  on  real  Estate. 

Charity,  2. 

Condition. 

Contribution. 

Devise. 

Estate  in  Fee. 

Exoneration. 

Implication,  1. 


Interest,  2. 
Joint  Tenancy. 
Laches. 

Library. 

Life  Estate. 

Per  Capita. 

Perpetuity. 

Power. 

Presumption. 

Real  Estate. 

Receiver,  L 

Remoteness. 

Tenant  eor  Life  and  Re- 

mainderman. 
Tenant  in  Common. 
Thellusson  Act. 


WITNESS. 
See  Evidence,  1. 
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